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District of Texas.

Bef ore DUHE, W ENER and STEWART, Circuit Judges.

PER CURI AM

In this appeal of the district court's denial of a federal
prisoner's habeas corpus petition wunder 28 US C § 2255,
Def endant - Appel  ant Edward L. Patten raises issues on appeal
concerning procedural bar toraising clains in a 8 2255 noti on that
inplicates the district court's refusal to grant an evidentiary
hearing on his objections to facts set forth in his presentence
investigation report (PSR), and failure to declare United States
Sentencing Guideline (U S.S.G) 8§ 1Bl1.3 unconstitutional. Patten
also continues his insistence that he was denied effective
assi stance of appell ate counsel. For the reasons set forth bel ow,
we reject Patten's contentions and affirm the district court's
deni al of Patten's habeas notion.

I
FACTS AND PROCEEDI NGS
Patten was convicted of 89 counts of conspiracy to di spense
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control | ed substances, unl awful | y di spensi ng control | ed subst ances,
Medi cai d fraud, and obstruction of justice. He was sentenced to a
total of 84 nonths inprisonnent, five years supervised rel ease, a
$100, 000 fine, and a $4,450 special assessnment. W affirned his
convi ction. United States v. Patten, 956 F.2d 266 (Table) (5th
Cr. Feb. 21, 1992) (unpublished).

Patten then filed the instant 8 2255 notion, arguing that the
district court erred by denying his notion for a sentencing hearing
and by relying on the information in the PSR to enhance his
sentence; that U S. S .G 8§ 1B1.3 is unconstitutional; and that he
was deni ed effective assi stance of appellate counsel. The district
court denied habeas relief and dism ssed the notion, after which
Patten tinely filed a notice of appeal.

I
ANALYSI S

A. Procedural Bar

A nmovant is barred from raising jurisdictional and
constitutional clainms for the first time on collateral review
unl ess he denonstrates cause for failing to raise the issue on
direct appeal and actual prejudice resulting from the error.
United States v. Pierce, 959 F.2d 1297, 1301 (5th Gr.), cert.
denied, --- US ----, 113 S . C. 621, 121 L.Ed.2d 554 (1992). No
ot her types of errors may be rai sed on collateral reviewunless the
novant denonstrates that "the error could not have been raised on
direct appeal, and if condoned, would result in a conplete

m scarriage of justice." ld. (internal quotations and citation



omtted).
1. Nonconstitutional d ains

To the extent that Patten contends that the district court
inproperly denied his notion for an evidentiary hearing on his
objections to the PSR, and inproperly relied on the information in
the PSR to determ ne his sentence—lains that clearly are not of
constitutional dinension—Patten has not denonstrated that such
clains could not have been raised on direct appeal. See Pierce,
959 F.2d at 1305. To the extent that Patten has rai sed such cl ains
in the context of an ineffective assistance of counsel claim
however, they are addressed bel ow.
2. Constitutional d ains

Patten's claimthat U S.S.G § 1B1.3 is unconstitutional is
not procedurally barred. Patten alleges that his appell ate counse
was ineffective for failing to raise the constitutional issue on
di rect appeal. | neffective assistance of counsel satisfies the
cause and prejudice standard. Pierce, 959 F.2d at 1301.

Patten argues that 8§ 1B1.3 is unconstitutional because it
permts the district court to consider uncharged conduct to
determ ne his base offense |level. Although we have not addressed
the precise issue raised by Patten, we have held that there is no
constitutional violation if the district court includes the ful
quantity of drugs involved in the conspiracy and not just the
quantity of drugs in the count of conviction. United States v.
WIllianms, 22 F. 3d 580, 582-83 (5th Cir.), cert. denied, --- U S --
--, 115 s.C. 367, --- L.Ed.2d ---- (1994). The Eighth Grcuit has



held that the consideration of uncharged conduct does not violate
a defendant's constitutional rights if the governnent proves the
conduct by a preponderance of the evidence. United States v.
Gal | oway, 976 F.2d 414, 422-27 (8th G r.1992), cert. denied, ---
us. ----, 113 S. C. 1420, 122 L.Ed.2d 790 (1993); see al so
MM | I an v. Pennsylvania, 477 U S. 79, 84-93, 106 S.Ct. 2411, 2415-
20, 91 L.Ed.2d 67 (1986) (Pennsylvania statute that required
i nposition of a m ninmm sentence upon finding of a visible weapon
by a preponderance of the evidence, even if possession of a weapon
is not an elenent of the offense, does not violate due process);
United States v. Deisch, 20 F.3d 139, 147 n. 18 (5th G r.1994)
("mere sentencing factors need not be submtted to the petit jury
or proved by a reasonabl e doubt”). W hold that, in permtting the
sentencer to consider uncharged conduct when determining a
def endant's base offense level, § 1B1.3 is not unconstitutional.
B. Ineffective Assistance of Counsel
Patten contends that his appellate counsel provided

ineffective assistance by failing to raise several sentencing
i ssues on direct appeal . To establish an
i neffective-assi stance-of-counsel claim Patten nust denonstrate
that his counsel's performance was deficient and that this
deficient performance prejudiced his defense. Strickland wv.
Washi ngton, 466 U.S. 668, 687, 104 S.Ct. 2052, 2064, 80 L. Ed. 2d 674
(1984) .

Patten argues specifically that his attorney was ineffective

for failing to appeal the denial of his notion for a sentencing



heari ng. After reviewng the PSR and submtting witten
obj ections, Patten requested an evidentiary hearing to challenge
thereliability of the information conprising his relevant conduct.
In particular, he challenged the reliability of the infornmation
regardi ng uncharged conduct. The district court nevertheless
deni ed the notion.
W reviewthe denial of an evidentiary sentencing hearing for
abuse of discretion. United States v. Henderson, 19 F.3d 917, 927
(5th Gr.), cert. denied, --- U S ----, 115S. Q. 207, --- L.Ed. 2d
---- (1994). |If a defendant is given an opportunity to reviewthe
PSR and file formal objections, denial of an evidentiary hearingis
not an abuse of discretion. 1d. Here, Patten received a copy of
the PSR and fil ed extensive objections. Although he challenged the
reliability of the information in the PSR he never provided the
district court with any evidence supporting his bald allegations.
The district court did not abuse its discretion by denying the
notion, see Henderson, 19 F.3d at 927, and Patten has not
denonstrated Strickland prejudice resulting from his appellate
counsel's failure to raise the issue on appeal. See Lockhart v.
Fretwell, --- US ----, ----, 113 S.C. 838, 844, 122 L. Ed.2d 180
(1993) (to establish prejudice Patten nust show that counsel's
errors were so serious as to render the proceedi ngs unreliable and
fundanental |y unfair).
Patten contends that his appellate counsel was also
ineffective for failing to challenge the district court's reliance

on the information in the PSR to determne Patten's guideline



range. GCenerally, the PSR bears sufficient indicia of reliability
to permt the district court torely onit at sentencing. United
States v. Gracia, 983 F.2d 625, 629 (5th Cr.1993). The defendant
bears the burden of denonstrating that the PSR is inaccurate; in
t he absence of rebuttal evidence, the district court may properly
rely onit. |Id. at 630. The district court is free to disregard
t he def endant's unsworn statenments that the PSRis unreliable. 1d.
at 630 n. 22. As noted, Patten nade unsubstantiated allegations
that the PSR information was inaccurate but never provided the
district court with any conpetent rebuttal evidence. The Drug
Enf orcenment Adm nistration and a Medicaid fraud investigator were
the sources of the information; and, in the absence of rebuttal
evidence, the district court did not err in relying on that
i nformati on. Patten has not denonstrated Strickland prejudice.
See Lockhart, --- U S at ----, 113 S.C. at 844.

Finally, Patten argues that counsel was ineffective for
failing to argue on appeal that Patten received i nadequate notice
of the information that the district court intended to rely onto
determ ne his sentence. But Patten received a copy of the PSR, and
that is sufficient for purposes of notice. See United States v.
Gaudet, 966 F.2d 959, 963 (5th Cr.1992) (information in PSR is
adequate to give defendant notice), cert. denied, --- US ----,
113 S. C. 1294, 122 L.Ed.2d 685 (1993). Agai n, Patten has not
denonstrated Strickland prejudi ce. See Lockhart, --- U S at ----,
113 S. Ct. at 844.

AFFI RVED.






