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Appeal fromthe United States District Court
for the Northern District of Texas

February 22, 1996

Before KING STEWART and PARKER, Circuit Judges.
ROBERT M PARKER:

Appel lant M chael Fitzgerald WIlson ("Mchael WIson") was
convicted of conspiracy to possess with intent to distribute and
distribution of nore than 50 granms of crack cocaine, aiding and
abetting the use or carrying of a firearmduring a drug trafficking
crime, three counts of use of a telephone to facilitate a drug
trafficking crime, and three counts of aiding and abetting noney
| aunderi ng. The trial court sentenced him to life for the
conspiracy conviction, plus four years on the tel ephone counts and

twenty years on the noney | aundering counts, all to run concurrent



wth the |ife sentence. He was al so sentenced to sixty nonths on
the gun count to run consecutive to all other sentences. The trial
court inposed five years of supervised rel ease and a $25, 000 fi ne.
M chael W1 son appeals. W affirmin part and reverse in part.
FACTS AND PROCEEDI NGS BELOW
M chael WIson was charged with conspiring wth Wyl and
Wl son, Koda Cook, Terry Dwayne Levels, Deann Coffman and Donel
Cark to manufacture and distribute crack cocaine, as well as
rel ated substantive offenses.! M chael Wlson's trial was severed
from his co-defendants' trial due to the illness of his first
attorney. Following a jury trial, Mchael WIson was convicted on
8 of 12 Counts.
M chael WIlson and his brother, Wayland WIson, owned a
Dal | as car deal ership called Mdtor Market. Cook, who began buyi ng
cocaine from M chael WIlson in 1989, was hired as a handyman at
Mot or Market in the Spring of 1990. By the mddle of 1991, he was
al so involved in M chael WIlson's drug business. The co-defendants
cooked powder <cocaine into crack cocaine, packaged it and
distributed it.
In May 1992, |aw enforcenent officers obtained and executed
search warrants for Mtor Market and various residences, seizing
drugs, guns, cars, currency, records of drug transactions and

various drug production paraphernali a.

W affirmed the convictions of Mchael WIson's co-
def endants, C ark, WIson, Levels and Coffman in United States v.
Clark, 67 F.3d 1154 (5th G r. 1995).
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SUFFI Cl ENCY OF THE EVI DENCE

M chael W1 son chal |l enges the sufficiency of the evidence to
support his convictions on the noney |aundering counts, the
t el ephone counts and the firearm count.
a. Standard of Review

We nust affirmthe jury verdicts if a reasonable trier of fact
could conclude from the evidence that all the elenents of the
of fenses were established beyond a reasonabl e doubt, view ng all
evidence in the |light nost favorable to the verdict and draw ng al
reasonabl e inferences from the evidence to support the verdict.
United States v. Sanchez, 961 F.2d 1169, 1173 (5th Cr.), cert.
denied, 506 U S. 918, 113 S. C. 330, 121 L. Ed. 2d 248 (1992).
b. Money Laundering Counts

M chael W/ son contends that the evidence was insufficient to
support his convictions on three noney |aundering counts, which
charge Wlson with violating 18 U S.C. 8§ 1956(a)(1)(B)(i). I n
order to convict under (B)(i) the governnent nmust prove that WI son
(1) conducted or attenpted to conduct a financial transaction, (2)
which the defendant knew involved the proceeds of unlaw ul
activity, and (3) wth the intent to conceal or disguise the
nature, |ocation, source, ownership, or control of the proceeds of
unlawful activity. United States v. Garza, 42 F.3d 251, 253 (5th
Cr. 1994), cert. denied, 115 S C. 2263 (1995). The jury

returned guilty verdicts on Count 9, which invol ved the purchase of



a Jaguar autonobile, Count 10, a house? and Count 11, a boat.

Wlson first contends that there was no evidence that the
funds used to purchase these three itens were proceeds of unl awf ul
activity or that WIlson knew they were the proceeds of unlawf ul
activity. Wl son characterizes the evidence at trial as
establishing only that Wl son used cash for these transacti ons and
that W1l son had i ncone both fromlegitimte business and fromdrug
transacti ons.

Second, W/ son contends that the governnent did not establish
the third "conceal nent" element -- inthis case, Wlson's intent to
conceal or disqguise the nature, |ocation, source, ownership or
control of the proceeds of wunlawful activity. He relies on
| anguage from United States v. Sanders, 929 F.2d 1466 (10th G r.)
cert. denied, 502 U.S. 846, 112 S. Ct. 143 (1991), which this Court
cited with approval in United States v. Gonzal ez-Rodriguez, 966
F.2d 918, 925 (5th Gr. 1992):

[B]y the express terns of the [ noney | aundering] statute,

a design to conceal or disqguise the source or nature of

the proceeds is a necessary elenent for a noney

| aundering conviction.

In Sanders, a man and w fe purchased autonobiles with drug

2 The house was titled in the nanes M chael WIson, Wayl and
Wl son and Bonnie GIll. In United States v. Clark, 67 F.3d 1154
(5th Gr. 1995), we considered whet her Wayl and W I son's convi ction
under 18 U S.C 8§ 1956(a)(1)(A) (i) was supported by sufficient
evidence. There, the question was whet her the house was purchased
wth the intent to pronote further drug trafficking and we found
that the evidence was sufficient to support the conclusion that it
was. Clark, 67 F.3d at 1160-1161. Here we consider a separate
question: whether the evidence presented during Mchael WIson's
trial was sufficient to support a conviction under (B)(i), rather
than (A)(i).



proceeds. One of the vehicles was titled in their daughter's nane.
However, because they readily identified thenselves to the sales
person and conspicuously wused the autonobiles "nmaking the
associ ation of these vehicles with the [defendants] obvious to | aw
enforcenent,"” the Tenth Crcuit reversed their noney | aundering
convictions for failure to prove the concealnent elenent.
Simlarly, Wlson readily identified hinself and his ownership of
Mot or Market to the sellers of the car, house and boat. The
paperwork prepared in connection wth those transactions showed
Wl son's nanme on the house title, while title to the car and boat
were taken in the name of Mdtor Market.

The governnent responds that the jury could reasonably infer
that the funds used for the purchases were drug proceeds, based on
the evidence that (1) the purchase noney was bundled in the sane
way that the drug organization bundled their cash, (2) WIson was
a principal in large-scale drug trafficking activities, which
yielded large quantities of cash, and (3) Cook, a co-defendant,
testified that M chael WIson was selling cocaine for aliving when
he went to work for Motor Market in the Spring of 1990.

As to the conceal nent el enent, there was evidence that M chael
W son purchased the Jaguar through a broker and asked the seller
to tell the IRS that the car was damaged and sold for |less than
hal f the actual price. Wen the house was purchased, W]Ison said
the cash was from an inheritance, which he told Cook was his
"cover" for the cash purchase. Finally, the boat was titled

jointly in the nanmes Mot or Market and Cook, and Cook testified that



he and M chael W/ son discussed the fact that Cook had received a
settlenment fromhis job that could explain the cash purchase.

Havi ng revi ewed the record, we conclude that a reasonable jury
coul d have found every elenent of 18 U S.C. 8§ 1956(a)(1)(B)(i) on
each of these purchases beyond a reasonabl e doubt.

c. The tel ephone counts.

M chael WIson was charged in Counts 4 and 5 with using a
tel ephone to facilitate a drug transaction. The conversations were
recorded by neans of a wretap, and the recordings and
transcriptions of the conversations were admtted into evidence.
The conversation in Count 4 was bet ween Cof f man and M chael W/ son.
M chael W/I1son argues that, assum ng the conversation concerned
drug dealing, it was a status report about a bookkeeping
di screpancy, and thus under United States v. Gonzal ez-Rodri guez,
966 F.2d at 922, it was insufficient to sustain a conviction. In
United States v. Cark we rejected this argunent. Cof f man was
convicted for participating in the sanme conversati on which we held
was "nore than the nere conveyance of information" and "constituted
the actual conducting of the drug operation.” dark, 67 F.3d at
1162.

The conversation in Count 5 is between Mchael WIson and an
unidentified male. Count 5 alleged that Wl son used a tel ephone to
facilitate a felony by discussing with the unknown i ndividua
acquisition of a narcotic controlled substance. WIson asked if
anot her person "still got that thang" and says "call him let's

hear fromhim" The conversation can reasonably be construed to



concern negotiations for the purchase of "that thang." Cook
testified that the conversati on was between WI son and Davi d "D nk"
Ri chardson. Cook's testinony ties the conversation to a cocaine
delivery that Richardson had previously made for WIson, which
allowed the jury to infer that the "thang" being discussed was
cocai ne.

W therefore find that Mchael WIson's telephone count
convi ctions were supported by sufficient evidence.

d. The firearm count.

M chael W son was convicted in Count 2 of using and carrying
afirearmin connection with a drug trafficking crinme in violation
of 18 U.S.C. 8§ 924(c)(1), based on the seizure of several firearns
from a residence owned by Mchael WIlson |ocated on Etta Drive.
Wl son was not present at the | ocation where the guns were sei zed,
and his fingerprints were not recovered from any of the weapons.
No witness testified to seeing WIlson use or carry any of the
speci fic weapons naned in Count 2. No drugs were recovered from
the | ocati on where t he weapons were sei zed, although Cook testified
that drug noney was counted and stored at the Etta Drive house.

Section 924(c) requires the inposition of crimnal penalties
if the defendant, "[d]Juring and in relation to any crine of
violence or drug trafficking crine . . . uses or carries a
firearm" The governnent argues that conviction under 8 924(c) (1)
does not depend on proof that the defendant had actual possession
of the weapon or wused it in any affirmative manner, but only

requires that the firearmwas available to provide protection to



the defendant in connection wth his engagenent in drug
trafficking, citing United States v. WIllis, 6 F.3d 257, 264 (5th
CGr. 1993).

The Suprene Court overruled WIllis when it recently held that
conviction for use of a firearmunder 8 924(c) requires evidence
sufficient to show active enploynent of a firearm by a defendant.
Bailey v. United States, 116 S.Ct. 501 (1995). The Suprene Court
specifically considered and rejected argunents by the governnent
that 8 924(c) crimnalized the storing of a weapon near drugs or
drug proceeds and concealing a weapon nearby to be ready for
i mm nent confrontation during a drug transaction. 1d. at 508.

W therefore find the evidence insufficient to support
Wl son's conviction on Count 2.

RECUSAL MOTI ON

M chael W/Ison next challenges his convictions on the basis
that the district court erred in denying his notion to recuse the
trial judge. W review the denial of recusal notions under an
abuse of discretion standard. United States v. Jordan, 49 F.3d 152
(5th CGr. 1995). W nmust determ ne whether a reasonable and
obj ective person, knowing all of the facts, would harbor doubts
concerning the judge's inpartiality. Liljeberg v. Health Services
Acqui sition Corp., 486 U S. 847, 860-61, 108 S. . 2194, 2203, 100
L. Ed. 2d 855 (1988).

M chael WIlson's trial was severed from that of his co-
defendants, and the co-defendants were tried first. H's recusa

nmotions were based on the fact that the trial judge ruled on a



nunmber of notions, including a notion to suppress evidence, in the
first trial before M chael W1 son presented substantially identical
motions in his trial. The trial court also had access to
information in the co-defendants' presentence reports that
inplicated WIlson prior to Wlson's trial. Wl son particularly
focused on a comment nmade by the district court at the earlier
sentencing hearing that "Mke Wlson's primary responsibility was
in the cocai ne and cocai ne base end," alleging that the coments
"indicate that the court has predeterm ned Mchael WIlson's guilt
in violation of the Due Process Cause of the Fifth Anendnent.”
The trial court sunmarily denied the notion, noting that "these
coments concern Wlson's guilt or innocence, which is a matter
that will be determned by a jury, not by the Court."

Wl son's notion acknow edged that the trial court had no
personal bias or prejudice, and bases his claimon the Due Process
Cl ause rather than on the recusal statutes, 28 U. S.C. 88 144 and
455, Al though he relies on cases that discuss the recusal
statutes, he makes no argunent that those statutes were viol ated.
Rat her, he inplies, without explaining why or citing authority,
that his due process right to an inpartial tribunal requires
reversal in circunstances that pass nuster under the statutes and
their interpretive case | aw. The governnent's reply |ikew se cites
to cases interpreting the recusal statutes and does not respond to
Wl son's contention that the Due Process C ause affords himrelief
not avail abl e under the statutes.

Opi ni ons fornmed during the prior proceedi ngs do not constitute



a basis for statutory recusal unless the opinion displays a deep-
seated favoritism or antagonism that would nake fair judgnent
i npossible. Liteky v. United States, = U S |, 114 S. C. 1147,
127 L. Ed. 2d 474 (1994). This Court has recogni zed that a trial
judge is not disqualified because he presided over the trial of a
co-defendant or accepted the guilty plea of a co-defendant and
that, absent allegations that the judge harbored a personal bias
that would disqualify him the denial of a notion to recuse i s not
error. United States v. Partin, 552 F.2d 621, 639 (5th Cr.),
cert. denied, 434 U.S. 903, 98 S. C. 298, 54 L.Ed.2d 189 (1977).

W see no basis for holding that the Due Process C ause
extends the necessity for recusal beyond the statutory requirenents
in this circunstance. The district court's denial of WIlson's
recusal notion was not an abuse of discretion.

D D FORFEI TURE RESULT | N DOUBLE JEOPARDY?

a. Standard of review

This Court reviews the denial of double jeopardy clains de
novo. United States v. Cruce, 21 F.3d 70, 74 (5th Gr.), cert.
denied, _ US. _, 115 S C. 174 (1994).
b. Adm nistrative forfeiture

Wlson did not file a claim or contest the admnistrative
forfeiture and "a summary forfeiture, by definition, can never
serve as a j eopardy conponent of a double jeopardy notion." United
States v. CUark, 67 F.3d at 1163, quoting United States v. Arreol a-
Ranos, 60 F.3d 188 (5th Cr. 1995). WIson contends that he coul d

not afford to post bond. He justifies his failure to file a
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pauper's affidavit by claimng that it would require him to
di sclose information that would incrimnate him and he chose to
i nvoke his right to remain silent. However, his stated reasons for
failing to file a claim are not evident from the record of the
forfeiture proceedi ng, to which he never becane a party. There is
no basis in the record for distinguishing this case from C ark's
hol ding on adm nistrative forfeiture.
c. Judicial forfeiture

The property forfeited pursuant to judicial forfeiture was
stipulated to be proceeds of illegal activity under 21 U S C 8§
881(a)(6), rather than property used to facilitate unlawf ul
activity. Wlson's contention that the forfeiture of property
derived from drug proceeds should be considered prior punishnent
was rejected by this Crcuit in United States v. Tilley, 18 F. 3d
295, 300 (5th Cir.), cert. denied, 115 S. C. 574 (1994).

AVAI LABI LI TY OF | NFORVANTS

a. Standard of review

The grant or denial of disclosure of an informant is reviewed
under an abuse of discretion standard. United States v. Evans, 941
F.2d 267, 272 (5th Gir.), cert. denied, 502 U.S. 972 (1991).
b. Was the court's order an abuse of discretion?

The three i nformants who were the subject of Wlson's notion gave
information that was i ncluded in affidavits supporting applications
for wiretaps in this case. Wl son sought to interview them in
connection with his notion to suppress evi dence obtai ned by use of

W retaps, or alternatively, noved that the informants be produced
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for pretrial interviews. WIson alleged that the informants had
ext ensi ve know edge of the conspiracy. Wl son concedes that he
knew the identity of all of the informants and the | ocation of one
of them

When granting or denying disclosure of the identity or
| ocation of an informant, the court's discretion is guided by three
factors: (1) the level of involvenent in the alleged crimna
activity, (2) the helpfulness of disclosure to any asserted
defense, and (3) the governnent's interest in non-disclosure. I|d.
The order denying WIlson's notion noted that WIlson failed to
present evidence that nakes a substantial prelimnary show ng of
falsifications or msrepresentations in the affidavit, as he nust
to establish his entitlenment to go behind the affidavits. United
States v. Mieller, 902 F.2d 336, 341 (5th G r. 1990). Next the
trial court found that the governnent's reasons for w thhol ding the
information were substantial -- the informants' fear for their
personal safety, Wl son's pending indictnent for witness tanpering,
and the informants' statenents that they did not wish to neet with
Wl son or his representative. Finally, the trial court noted that
Wlson failed to produce any evidence or specific allegations of
how these informants' testinony mght bear on his guilt or
i nnocence.

Fi ndi ng no abuse of discretion, we affirm

W RETAPPED TELEPHONE CONVERSATI ONS
Wl son argues that his notion to suppress tape recordings of

W r et apped t el ephone conversati ons shoul d have been grant ed because
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the conversations were not "mnimzed" as required by |aw 18
US C § 2518(5) and Tex. Cooe CRM Proc. art. 18. 20. At the
hearing, the parties adopted the transcript of the hearing on this
issue which the trial court held in the Cark case. The tria
court found that the "Governnment's conduct in mnimzation was both
obj ectively and subjectively reasonable.”™ This Court affirnmed a
simlar ruling fromthe district court in Cark. This is a factual
determ nation subject tothe clearly erroneous standard of review.
Clark, 67 F.3d at 1162. There is no basis for distinguishing this
case fromthe holding in C ark.
COCAI NE BASE/ PONDER COCAI NE GUI DELI NES

Wl son contends that the district court erred in denying his
notion to decl are unconstitutional 28 U S.C. § 991-98, 21 U S.C 8§
841, and U S. S .G § 2D1.1 insofar as they establish different
sentencing ranges for the distribution of the sane anounts of
cocai ne and cocai ne base.

Thi s argunent has been foreclosed by Fifth Grcuit precedent.
See United States v. Watson, 953 F. 2d 895 (5th Gr.), cert. denied,
112 S . 1989 (1992) (no violation of due process or equal
protection); United States v. Butler, 988 F.2d 537 (5th Gr.),
cert. denied, 114 S. C. 413 (1993) (not unconstitutionally vague);
and United States v. Fisher, 22 F.3d 574, 579 (5th Gr.), cert.
denied, 115 S. . 529 (1994) (not grossly disproportionate under
the Ei ghth Anendnent).

Wl son's reliance on a proposed anendnent to the Guidelines is

i kewi se wi thout persuasive force. Anendnent 505, adopted by the
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Sent enci ng Comm ssi on, bringing sentencing provisions for crack in
line with provisions for powder cocaine, was rejected by Congress
and the president. Pub. L. No. 104-38, 109 Stat. 334, Cct. 30,
1995.
CONCLUSI ON

For the foregoing reasons, we reverse Mchael WIson's
conviction and sentence under 8§ 924(c) and affirmall other counts
of conviction. Having reviewed the record of Wl son's sentenci ng,
we have concluded that 8 924(c) conviction did not inpact the
cal cul ation of the guideline range or the sentence inposed on the
remai ni ng counts of conviciton. W therefore affirmthe remaining
sent ence.

REVERSED i n part and AFFIRMED in part.
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