UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-10836
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

TONY McCULLOUGH
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

( February 15, 1995 )

Before POLITZ, Chief Judge, H G3 NBOTHAM and DeMOSS, Circuit
Judges.

POLI TZ, Chief Judge:

Tony R MCul |l ough pleaded guilty to theft of noney from a
bank and was sentenced to five years probation, later nodified to
three years probation. He violated a condition of his probation,
causing it to be revoked, and MCull ough was sentenced to nine
mont hs inprisonnent, followed by two years supervised release.
McCul | ough tinely appeal ed this sentence.

McCul | ough mai ntains on appeal that the district court erred
by inposing a term of supervised release followi ng the period of

i nprisonnment. He contends that a sentence of supervised release is



not avail able under subchapter A as referred to in 18 US. C
§ 3565(a)(2).?

A sentence inposed after revocation of probation is reviewed
de novo and wll be upheld unless it is in violation of lawor is
plainly unreasonable.? The governnment correctly notes that
McCul | ough did not object tinely to the inposition of a term of
supervi sed rel ease. In the absence of a cont enporaneous objecti on,
we may correct only errors that are clear or obvious under current
| aw and whi ch affect the defendant's substantial rights.® |f these
requi renents are net, the court has the discretion to grant relief
but will do so only when the error seriously affects the fairness,
integrity, or public reputation of judicial proceedings.?*

The sentencing court herein did not err. When a def endant
violates a condition of probation, 18 U S. C. § 3565(a)(2) directs
the court to "revoke the sentence of probation and i npose any ot her

sentence that was avail abl e under subchapter A at the tinme of the

118 U.S.C. § 3565 provides in pertinent part:

(a) If the defendant violates a condition of probation at
any tinme prior to the expiration or termnation of the
term of probation, the court nmay .

(2) revoke the sentence of probation and
i npose any other sentence that was avail abl e
under subchapter A[18 U S.C. 8§ 3551 et seq.]
at the tine of the initial sentencing.

2United States v. Mathena, 23 F.3d 87 (5th Cir. 1994).

SUnited States v. Calverley, 37 F.3d 160 (5th Cir. 1994) (en
banc) (citing United States v. dano, us. , 113 S. ¢
1770, 123 L. Ed.2d 508 (1993)).

4Cal verl ey.



initial sentencing.” It is abundantly clear that when initially
sentenced the controlling statutes nade MOCullough subject to
i nprisonnment and a term of supervised rel ease.

Further, US S .G 8 7B1.3(g)(1l) provides that "[w here
probation is revoked and a term of inprisonnent is inposed, the
provi sions of sections 5D1.1 - 1.3 shall apply to the inposition of
a termof supervised release.” Section 5D1.1(a) in turn provides
that the court "shall order a termof supervised release to foll ow
i npri sonment when a sentence of inprisonnment of nore than one year
is inposed, or when required by statute.” MCullough was sent enced
to a term of inprisonnent of nine nonths; therefore section
5D1. 1(a) did not mandate the district court to inpose a term of
supervi sed rel ease. Section 5D1.1(b), however, provides that the
court "may order a term of supervised release to follow
i nprisonment in any other case." Under this section the district
court was enpowered to inpose a term of supervised release. W
therefore hold that the court a quo did not err in inposing the
chal l enged term of supervised release following the period of
i mprisonment. >

AFFI RVED.

°See also United States v. Hobbs, 981 F.2d 1198, 1199 (1i1th
Cr.), cert. denied, 114 S . C. 103 (1993) ("District courts are
authorized to inpose a period of supervised release as a
consequence of probation revocation.").
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