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POLI TZ, Chief Judge:

M chael Eugene Sharp, a Texas death row i nmate, appeals the
district court’s denial of habeas corpus relief. For the reasons
assi gned, we affirm

Backgr ound

Late in the evening on Friday, June 10, 1982, Sharp forcibly
abducted Brenda Kay Broadway and her two daughters, Selena El ns,
then 14 years of age, and 8-year-old Christy Elns, froma car wash
near Kermt, Texas. Sharp then drove themto an isolated |ocation

where he forced Broadway and Selena Elns to perform oral sex on



each other and then stabbed Broadway and Christy Elns to death.
Sel ena managed to escape and, after she spent the night alone in
the woods, oil field workers discovered her the next norning,
uncl ot hed and suffering from exposure.

Sharp was arrested on June 16, 1982. On June 19, 1982, he was
placed in a police line-up and Selena identified him as the
murderer of her nother and sister. On June 21, 1982, a Wnkler
County grand jury returned three indictnents charging Sharp with
the capital nurders of Brenda Kay Broadway and Chri sty El ns and t he
aggr avat ed ki dnapi ng of Sel ena El ns.

Upon notion for change of venue the defendant's trial was
moved to Lubbock, Texas where Sharp was tried and convicted of the
murder of Christy Elnms. Because of a defect in the indictnent the
death penalty could not be inposed and Sharp was sentenced to |life
i nprisonnment. On Novenber 17, 1982, the Wnkler County G and Jury
returned a newindi ctnment charging Sharp with the capital nurder of
Brenda Kay Broadway. The defense noved for change of venue and the
case was transferred to Crockett County.

Several nonths |ater Sharp was interviewed by Detective Jerry
Smth of the Odessa Police Departnent. Smth, who had intervi ewed
Sharp prior to his first trial, was i nvestigating the di sappearance
of Blanca Arreola, a young, pregnant Odessa wonman who had been
m ssing since May of 1982. Although the record i s sonmewhat uncl ear
whet her Sharp admtted to nmurdering Arreola, he led authorities to
her buried body in a renpte | ocation in Ector County. The position

and |l ocation of 18-year-old Arreola's naked body was exactly as



described in Sharp’s statenent to Smth

At Sharp’s trial for Broadway’'s nurder the state presented
testinony fromseveral wonen that Sharp had attenpted to lure them
into his truck on the evening of the nurders. This testinony was
followed by that of Selena Elns, by far the nost conpelling
evi dence agai nst Sharp, who unqualifiedly identified Sharp as the
murderer of her nother. The state also offered evidence that
Sharp's truck contained hairs matching that of the three victins,
that nud at the scene of the crinme was consistent with nud at the
oil rig where Sharp worked, and that traces of human bl ood had been
found on Sharp's knife.

On May 19, 1983, Sharp was found guilty of murdering Broadway
and the puni shnent phase of the trial began. The state presented
evidence of the Broadway and Christy Elnms nurders and of Sharp’s
four prior state felony convictions, including two convictions for
aggravated robbery with a deadly weapon. The state also offered
the testinony of Detective Smth regarding Sharp’ s involvenent in
the Arreol a nurder. Defense counsel’s objectionto this testinony,
on the grounds of surprise and its nature as an extraneous of f ense,
was overrul ed.

The def ense presented no evi dence during the puni shnent phase.
The jury returned affirmative answers to the two special issues
t hat sanme day and Sharp was sentenced to death. Sharp's conviction

and death sentence were affirnmed on direct appeal by the Court of



Crimnal Appeals.! On May 2, 1989, Sharp filed for postconviction
relief in state court. The trial court denied relief and the Court
of Crimnal Appeals affirmed in an unpublished order which adopted
the trial court's findings and concl usions.?

Sharp then filed a habeas corpus petition in the federal
district court. The nmagistrate judge, after several evidentiary
hearings, filed findings of fact and | egal conclusions, ultimtely
adopted by the district court, which recomended that Sharp's
petition for habeas relief be dismssed. The district court
granted Sharp a certificate of probable cause to appeal.® This
appeal foll owed.

Anal ysi s

W note at the outset that the magistrate judge found Sharp
had not procedurally defaulted any of his clains because the Texas
Court of Crimnal Appeals, the |ast state court to review Sharp's
case, stated no grounds for its denial of wit. The state has
proffered on appeal, however, and the defendant confirns, that the

Court of Crim nal Appeals issued an unpublished opinion along with

Sharp v. State, 707 S.W2d 611 (Tex.Crim App. 1986) (en
banc), cert. denied, 488 U S. 872, 109 S.Ct. 190 (1988).

2Ex Parte Sharp, No. 20, 189-02 (Tex.Crim App. April 23
1990) .

*Brown v. Cain, F.3d , slip op. 1633 (Jan. 21
1997). The certificate of appealability requirenments of the AEDPA
do not apply herein because of the grant of a certificate of
probabl e cause before the effective date of the said Act. Wre we
to conclude otherw se, however, a COA appropriately would issue
herein. Assum ng wi thout deciding that the standards of the AEDPA
are applicable, and applying sane to the facts of record, today’s

result would be the sane.



its order in which it adopted the findings and concl usion of the
state district court, including rulings on a nunber of procedural
defaults. This witten order is of record and constitutes a clear
and express reliance on state procedural bars by the |ast Texas
court to consider Sharp’s case.* Accordingly, we nust apply the
doctrine of procedural default, as dictated by that order, to the
i ssues raised in this appeal

We first consider Sharp’s claim that evidence of Blanche
Arreola s murder, an unadjudicated prior offense, was presented
during the punishnent phase of Sharp's trial in violation of
Sharp's fifth, sixth, and fourteenth amendnent rights. This issue,
i nsof ar as the cont enpor aneous obj ecti ons by counsel were not based
upon the grounds urged on appeal, is procedurally barred. Because
our recent decision in Anbs v. Scott® forecloses Sharp’s argunent
t hat t he Texas cont enpor aneous objection rule is not an i ndependent
and adequate state ground upon which to base a procedural bar to
federal review, Sharp is relegated to show ng cause and prejudice
for his procedural default.®

To show cause, Sharp nust denonstrate that sone objective

factor external to the defense i npeded counsel’s efforts’” to | odge

“%YI'st v. Nunnemaker, 501 U.S. 797, 111 S.Ct. 2590 (1991).
561 F.3d 333 (5th Gir.), cert. denied, 116 S.Ct. 557 (1995).

Wi nwi ght v. Sykes, 433 U S. 72, 97 S.Ct. 2497, 53 L.Ed.2d
594 (1977). Sharp advances no cl ai mof actual innocence regarding
his conviction or sentence. Schlup v. Delo, 513 U S 298, 115
S.Ct. 851, 130 L. Ed. 2d 808 (1995); Sawyer v. Wiitley, 505 U. S. 333,
112 S. . 2514, 120 L.Ed.2d 269 (1992).
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tinmely the appropriate objection in the trial court.” Sharp urges
that trial counsel was surprised by the evidence of the Arreola
mur der because the prosecution withheld the relevant files and
denied in a pretrial hearing that such evidence existed. Assum ng
these allegations of prosecutorial obstruction to be true, it
cannot be gainsaid that the evidence of the Arreola nurder was
known to Sharp. He gave the police statenents about the nurder and
led themto the renote | ocati on where Arreol a was buried, assisting
themin the recovery of the body. Because Sharp possessed at the
time of trial sufficient information upon which to base a proper
objection irrespective of the state’s conduct, we find no cause for
the failure to | odge a proper and tinely objection.?

Sharp al so contends that trial counsel’s failure to preserve
this error constitutes ineffective assistance of counsel under the
t wo- pronged test of Strickland v. Wshington,® thus establishing

cause for the procedural default.®® W find neither deficient

'MeC eskey v. Zant, 499 U.S. 467, 493, 111 S.Ct. 1454, 1470,
113 L. Ed.2d 517 (1991) (quoting Murray v. Carrier, 477 U S. 478,
488 (1986)).

8 d.

°466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). The
first prong of the Strickland test requires us to stand in
counsel’s shoes and determ ne whether, wunder the circunstances
counsel faced, his or her decisions and actions were objectively
reasonable in light of prevailing professional nornms of conduct.
Mtley v. Collins, 18 F.3d 1223 (5th Cr.), cert. denied, _  US.
_, 115 S . 418, 130 L.Ed.2d 333 (1994). |If under this standard
we adj udge counsel’s performance to have been deficient, then we
must determ ne whether there exists a reasonabl e probability that
but for the conpl ai ned-of error the outcone of the trial or appeal
woul d have been different. Id.

OMur r ay.



performance nor prejudice in this instance. Agai n, the
ci rcunstances surrounding the discovery of the Arreola nurder
evi dence were well known to Sharp; thus, any error which occurred
due to Sharp’s withholding this information fromhis attorney was
not the fault of counsel and did not constitute deficient
per f or mance. ! Furthernore, in light of the other evidence
i ntroduced during the guilt and punishnent phases denonstrating
Sharp’ s savage and depraved di sposition and the escal ating nature
of his depredations, we cannot conclude that but for the adm ssion
of the Arreola nurder evidence there was a reasonable probability
that the jury would have responded differently in the penalty
phase.

We next address Sharp’s contention that he was denied his
sixth, eighth and fourteenth anmendnent rights to a fair and
inpartial trial due to pretrial publicity and its effect upon the
jury panel. Sharp's counsel did not nove for a change of venue or
a mstrial; thus, the i ssue was adj udged procedurally defaulted in
state court. As cause to justify this default Sharp again i nvokes
i neffectiveness of counsel under Strickl and.

Qur review of the record reveals that counsel’s perfornmance
was not objectively unreasonable; only 15 of 72 prospective jurors

had an opinion about Sharp's guilt and all of the jurors who

1As we have noted previously, “[c]rimnal defense counsel need
not be ommi scient, and they are not always omni potent with respect
to the protection of a client’s rights.” Childs v. Collins, 995
F.2d 67, 69 (5th Cr.), cert. denied, 510 U S 1016 (1993); see
al so MC eskey at 498-99, 111 S.Ct. at 1472-73; Drew v. Collins,
964 F.2d 411 (5th Cr. 1992), cert. denied, 509 U S. 925 (1993).
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ultimately sat on Sharp's trial were accepted by Sharp's counsel
only after | engthy and probing questioning. Wile it is true that
trial counsel allowed onto the jury four jurors who knew Sharp had
been convicted of Christy Elnms’ nurder, the record reveals, and the
magi strate judge found, that the trial counsel’s confidence in the
ability of those jurors to act inpartially was well-founded and
objectively reasonable in light of their sworn responses during
voir dire. In light of this finding, and given the deference
customarily owed to the tactical decisions of trial counsel in jury
sel ection, we cannot conclude that counsel’s performance was
deficient.

We next consider whether trial counsel was ineffective in
failing to di scover and present rel evant mtigating evidence at the
puni shment phase. The mtigating evidence involved is that Sharp
was a famly man and a good son. G ven the horrendous
ci rcunst ances surroundi ng the nurder for which he was on trial, and
the other evidence presented at the puni shnment phase, even if we
assune deficient perfornmance we cannot concl ude that the prejudice
prong of Strickland has been satisfied. Sinply put, we do not find
it reasonably probable that the neager mtigating evidence
di scussed in Sharp’s brief, put inits best possible light, |ikely

woul d have caused Sharp’s jury to reconsider its answers on the

2#Qur scrutiny of counsel’s performance [is] ‘highly
deferential,’” and we nust make every effort ‘to elimnate the
distorting effects of hindsight, to reconstruct the circunstances
of counsel’s chal |l enged conduct, and to eval uate the conduct from
counsel’s perspective at the tine.’” Mtley at 1226 (quoting
Strickland at 689); see al so Anderson v. Collins, 18 F.3d 1208 (5th
Cr. 1994).



penalty phase issues.®

We next consi der whether Sharp’s trial counsel was i neffective
by failing to preserve for direct appeal a Texas procedural defect
that woul d have mandated per se reversal of Sharp's conviction
The first two subsections of Texas Code of Crimnal Procedure
article 36.01(a) provide that, after the jury has been inpanel ed,
the indictnent nust be read to the jury by the prosecutor and the
def endant nust enter a plea in open court. At the tinme of Sharp’s
conviction, failure to conply wth this procedure, if properly
preserved, resulted in automatic reversal .

After Sharp had been convicted and sentenced, he raised the

absence of the required procedures in a notion for a new trial.?®®

BCf. Callins v. Collins, 998 F.2d 269, 279 (5th Cir. 1993)
(“the want onness of the nurder and Cal lins’ violent escapades after
it ... would have overwhel ned the mninmal mtigating evidence that
Callins now argues should have been introduced at the capita
sentenci ng phase”), cert. denied, 510 U S. 1141, 114 S.C. 1127,
127 L. Ed.2d 435 (1994); Wl kerson v. Collins, 950 F.2d 1054 (5th
Cr. 1992) (school records and other evidence of inpaired nental
ability and prior good behavior insufficient, in light of state’'s
show ng during punishnent phase, to establish prejudice), cert.
denied, 509 U S 921, 113 S.&. 3035, 125 L.Ed.2d 722 (1993)
Crockett v. MCotter, 796 F.2d 787 (5th Cr.) (attorney error
resulting in the adm ssion of four prior convictions insufficient
to establish prejudice in light of the record), cert. denied, 479
U S 1021, 107 S.Ct. 678, 93 L.Ed.2d 728 (1986).

YEssary v. State, 111 S.W 927 (Tex.Crim App. 1908). The
purpose of this provision is to informthe accused of the charges
against him to inform the jury of the precise terns of the
particul ar charge against the accused, and to allow the jury to
hear for itself that the accused refutes or admts the charges.
Barnes v. State, 797 S.W2d 353 (Tex.App. 1990, no pet.).

The judgnent signed by the trial court and the docket sheet
recited, without objection, that the procedures required by art.
36.01(a) (1) and (2) were followed. Nonet hel ess, in a
postconviction hearing in state court the trial judge testified
that the indictnment had not in fact been read and the pl ea had not

9



Attached to this notion was an affidavit by the court reporter
consisting of a transcript of the defendant's arrai gnnment outside
of the jury' s presence at the beginning of trial.¥® This transcript
excerpt purported to denonstrate that, although Sharp’ s plea had
been taken during the arraignnent, after the arraignnent the trial
proceeded w thout the required reading of the indictnent or the
taking of the pleain the jury' s presence. The trial court denied
this notion, and the case was appeal ed.

The Court of Crim nal Appeal s began by stating that the notion
for newtrial was "a proper nethod to show error in the record. "
The court al so noted, however, that article 44.24(a) of the Code of
Crimnal Procedure created a presunption that the prescribed

procedures had been followed. The affidavit and transcript

been taken in the jury' s presence. The trial judge further
testified that he had told several people that he thought the case
woul d probably get reversed because of this oversight. The

transcript of this testinony was made part of the federal record.

®Arrai gnnent is provided for in article 26.02 of the Code of
Crimnal Procedure; its purpose is to determne the identity and
pl ea of the person charged. Tex. Crim Proc. Code Ann. art. 26.02.
The proper procedure would have been to seat the jury after the
arrai gnnent and at that tine read the indi ctnent and take the pl ea.
Collins v. State, 548 S.W2d 368 (Tex.Crim App. 1976), cert.
deni ed, 430 U.S. 959 (1977).

YSharp at 616.
8Code of Crimnal Procedure article 44.24(a) read as foll ows:

(a) The Court of Crim nal Appeals shall presune that the venue
was proved in the court below, that the jury was properly
i npanel ed and sworn; that the defendant was arrai gned; that he
pleaded to the indictnent; that the court’s charge was
certified by the judge and filed by the clerk before it was
read to the jury, unless such matters were nade an issue in
the court below, or it otherwise affirmatively appears to the
contrary fromthe record.

10



excerpt were adjudged insufficient to rebut this presunption
because, addressing only the arraignnent at the start of trial,
they failed to denonstrate affirmatively that the prescribed
procedures had not been fol |l owed at sone ot her juncture. The court
thereafer applied the article 44.24(a) presunption of regularity to
di spose of Sharp’s claim

Sharp’s original brief is unclear regarding the particular
acts or omssions of trial counsel which constituted the all eged
i neffective assistance of counsel. In oral argunent, however,
Shar p' s habeas counsel focused upon the failure of trial counsel to
attach the correct affidavit to the notion for newtrial. Habeas
counsel contends that if the error had been preserved i n such a way
as to obviate the appellate court's ability to rely upon the
presunption of regularity in the |ower court proceedings, the
result woul d have been automatic reversal. Based upon our review
of Texas jurisprudence we conclude that Sharp’s counsel did not
performdeficiently because a reasonably conpetent attorney could
not have known, prior to the Court of Crimnal Appeals’ decisionin
this case, that the notion for new trial would be deened

insufficient to preserve the error adequately.!®

Al t hough repealed several nonths after the Court of Crimnal
Appeal s decided this case, this article was incorporated nearly
verbatimin Rule 80 of the Texas Rul es of Appellate Procedure.

“Pertinent to our inquiry is the line of jurisprudence
absol vi ng counsel who fail to conply with | egal nandates which are
uncertain, vague, or undecided at the tinme of the allegedly
deficient conduct. See United States v. Rothrock, 20 F.3d 709, 713
(7th Gr. 1994) (counsel not deficient for failing to anticipate
how a certain drug would be treated under Sentencing Cuidelines,
because "this was a difficult, unresolved | egal issue"); Cark v.

11



Code of Crimnal Procedure art. 44.24 applied a presunption of
regularity unless a departure fromstandard procedure was "nmade an
issue inthe [trial] court” or "otherwi se affirmatively appears to
the contrary fromthe record.” The effect of this presunption on
revi ew of the procedural error which occurred during Sharp’s trial,
however, is, at the very least, nuddled in the jurisprudence. It
is well-settled that the issue may be preserved for appeal by a
tinely objection during trial or by a notion for newtrial, bill of
exception, or notion to arrest judgment.? Prior to Sharp’s appeal
the rul e appeared to be that any of these nethods sufficed to "nake
issue" inthetrial court.? The Court of Crimnal Appeal s’ opinion
in Sharp, however, holds that if +the objection is |odged

postverdict, as a notion for a new trial or arrest of judgnent

necessarily nust be, then an "affirmative" showi ng of the error on
the record is required to overcone the presunption of regularity.
| f Sharp's case had been resolved according to the |ine of cases
whi ch appear to hold that postverdict preservation of error in the

trial court, e.g. a notion for a newtrial, is sufficient to “nake

Collins, 19 F.3d 959 (5th Gr.) (counsel not deficient by failing
to object to racially-notivated perenptory strikes before Batson
decided), cert. denied, 115 S . C. 432 (1994); United States V.
Zweber, 913 F.2d 705, 712 (9th Cr. 1990) (counsel not deficient
for failing to predict inpact of collateral conduct when Sent enci ng
Guidelines "were in initial stages of interpretation by the
courts").

2Mays v. State, 101 S.W 233 (Tex.Crim App. 1907).

21Johnson v. State, 42 S.W2d 782 (Tex.Crim App. 1931); Mays;
Noble v. State, 99 S W 996 (Tex.Crim App. 1907); Thonpson v.
State, 80 SSW 623 (Tex. Crim App. 1904); Webb v. State, 55 S. W 493
(Tex. Crim App. 1900). Mays and Noble were both cited by the Court
of Crimnal Appeals in Sharp’s direct appeal. Sharp at 616.

12



issue inthe trial court,” there would have been no need for Sharp
to denonstrate that the trial court's failure "appeared
affirmatively" fromthe record and the Court of Crimnal Appeals
coul d have reached the nerits of his claim But that was not to
be.

In Sharp, the Court of Crimnal Appeals states that Sharp
"made no objection at trial, sothe only part of Art. 44.24(a) that
is applicable is whether there exists an affirmative show ng to the
contrary in the record."? |In support of this proposition, the
court cited Warren v. State.?® Warren, however, held only that when
the error is discovered after the trial, reintroduction of the
prosecution’s evidence, the nethod usually enployed to cure the
absence of the indictnent/plea procedure,? is inpracticable, and
a newtrial is the appropriate renedy.

More inportantly, in Warren the error conplained of, the
prosecutor’s failure to read enhancenent paragraphs of an
indictment to the sentencing jury, was raised by a notion for
mstrial after sentence had been rendered and the jury had been
di sm ssed. These circunstances, dispositive in Sharp’s case, were
treated differently by the Warren court:

While appellant's objection was not the 'proper' trial

objection, it did raise the issue before the trial court. The

jury had been dism ssed and a notion for newtrial would have
[ been] the appropriate renedy: but since appellant presented

2Gharp at 616.
23693 S. W 2d 414 (Tex.Crim App. 1985).

2Castillo v. State, 530 S.W2d 952 (Tex.Crim App. 1976); Linon
v. State, 838 S.W2d 767 (Tex.App.1992, pet. filed).

13



the "issue' to the court at that tine, it had the sane effect

as a notion for newtrial. Thus, a notion for new trial was

unnecessary. It matters not that the showi ng was subsequent

to the conviction.?
Warren went on to declare that in noving for a mstrial
postverdi ct, a procedure which the Warren court had al ready avowed
had the "sane effect"” as a noving for a newtrial, "appellant 'nade
an issue' of the failure to read the indictnent and enter a plea in
the court below. "2 Despite this plain | anguage, the Sharp court
cited Warren as authority for the proposition that Sharp’s notion
for anewtrial was insufficient to nake an i ssue of the procedural
defect in the trial court.

We nust concl ude that Texas | aw addressing the i ssue at bar at
| east was conceptually anorphous and unsettled at the tinme of

Sharp’s conviction and appeal .?” For this reason, we concl ude that

Sharp’s counsel did not performdeficiently by failing to attach

S\Warren at 416.
26| d.

2l n addition to the jurisprudential vagaries noted above, our
research reveals sone cases in which the reviewng court sinply
fails to distinguish at all between the "make issue" and "appear
affirmatively" requirenents for applying the presunption of
regul arity. See, e.g., Peltier v. State, 626 S W2d 30
(Tex.Crim App. 1981). Further inconsistency and anbiguity is found
regardi ng whet her the indictnent/plea error may even be raised for
the first tinme on appeal. Conpare Hazelwood v. State, 838 S. W 2d
647 (Tex.App. 1992, no pet.), with Reed v. State, 500 S.W2d 497
(Tex.CrimApp. 1973). The point we nmake in this opinion is not

that Texas courts are necessarily wong; in the absence of
constitutional limtations they may, of course, interpret Texas | aw

as they see fit. Rather, we find only that counsel's approach to
preserving the error on appeal was not an unreasonable one fromhis
perspective in light of the prevailing professional norns in force
at that tine.
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the el usive correct affidavit to his nmotion for a newtrial.?® This
conclusion is based on the fact that reasonabl e i nvestigation into
the applicable Iaw, involving of course a review of relevant prior
jurisprudence at the tine of Sharp’s trial, would have taught that
the raising of the issue in a notion for newtrial, wthout nore,

was sufficient to "make issue in the trial court,"” thus preserving
the issue for appeal. Such a determ nation would have renoved any
consideration whether it was also necessary to denonstrate the
error affirmatively on the record to avoid the statutory
presunption of regularity. This is particularly true, as the
precedi ng discussion reveals, if the cases cited in Sharp itself
are exam ned.

Furthernore, it is clear fromtrial counsel’s testinony at the
evidentiary hearing that his decision to wait until after the
verdict to raise the violation was a cal cul ated nove. Had he
| odged an objection prior to the verdict the traditional renedy for
preverdict violations of the plea/indictnent rule, i.e. conpliance

wth the procedural rule followed by resubmssion of the

prosecution’s case, ?® would have no doubt been applied. The error

2See Grland v. Maggio, 717 F.2d 199, 207 (5th Cir. 1983)
(""Cd airvoyance is not a required attribute of effective
representation’") (quoting Cooks v. United States, 461 F.2d 530
(5th Gr. 1972)). Qur resolution of this issue makes it
unnecessary to di scuss whet her Sharp was prejudiced by this all eged
failure of counsel. See Tex.R App.P. 81(b)(2) (harm ess error rule
for reviewof Texas crimnal cases); Lockhart v. Fretwell, 506 U S.
364, 113 S. Ct. 838, 122 L.Ed.2d 180 (1993) (state may take
advantage of beneficial <changes in the law occurring after
conviction and sentence are final).

2%Castill o; Linon.
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woul d have been trunped. The result woul d have been the | oss of a
claimwhich offered the real prospect of a newtrial, either in the
trial court or on appeal. By waiting until the notion for new
trial toraise his claim Sharp’s counsel sought to pursue what he
reasonably perceived to be the wi sest possible strategy. The trial
j udge apparently considered that it had nerit. That the Court of
Crimnal Appeals derailed this strategy does not retroactively
render counsel’s performance constitutionally deficient.

The procedural defect involved herein is a matter purely of
state, not federal, law, and therefore is in and of itself not
cogni zabl e on federal habeas corpus review. 3

Finally, we find no nerit whatever in Sharp’s nere specul ati on
that counsel was ineffective for failing to secure expert
assistance relative to the hair found in the truck or the bl ood on
his knife.

Because Sharp has not raised a cognizable constitutional
i ssue, which we may address in this federal habeas review, which
puts into question the federal constitutional fairness of his trial
or its result, our result is mandated.

The judgnent of the district court is AFFI RVED

3028 U.S.C. 8§ 2254. A federal constitutional violation occurs
in this context only if the error conplained of is such as to

deprive the state court of jurisdiction over the crine. See
Fransaw v. Lynaugh, 810 F.2d 518 (5th Gr.), cert. denied, 483 U S.
1008, 107 S.C. 3237, 97 L.Ed.2d 742 (1987). In Texas,
jurisdiction is conferred upon the trial court by the filing of an
indictnment; "it is the filing of the indictnent, not its reading,
whi ch invests the trial court wiwth jurisdiction.” Santos v. State,

834 SW 2d 953, 956 (Tex. App. pet. ref’d) (citing Tex.Const. art. V,
8§ 12); see also Studer v. State, 799 S.W2d 263 (Tex.Crim App
1990) (discussing purpose and role of indictnent in Texas |aw).
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