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The appel | ant, Charl es Adol ph Kubosh ("Kubosh"), was charged
W th 22 counts of various narcotics-related offenses. Ajury found
Kubosh guilty on 21 counts. The district court sentenced himto a
statutorily mandated term of life inprisonnment on two counts, a
term of life inprisonment on four counts, and other terns of
varying |l engths. The sentences were ordered to run concurrently.
Kubosh does not chal | enge hi s underlyi ng convi cti ons and nakes only
| egal challenges to the use of his prior convictions for statutory

enhancement under 21 U S.C. 88 841(b)(1)(A) and 851. W affirm



. | NTRODUCTI ON

Prior to the commencenent of Kubosh's trial, the governnent
filed a penalty enhancenent information pursuant to 21 U S. C 8§
851. That docunent alleged that, prior to the offenses charged in
the instant case agai nst Kubosh, he had been finally convicted in
Texas state courts of the followng felony drug offenses: (1)
possessi on of a controll ed substance, March 7, 1989; (2) possession
of a controll ed substance, Decenber 8, 1989; and (3) possession of
a controlled substance, Decenber 8, 1989. The two offenses
underlying convictions two and three occurred on the sane day. The
t hree convictions conbined to provide the enhancenent of Kubosh's
sentence to mandatory life inprisonnment without the possibility of
rel ease.

Kubosh chal | enges t he enhancenent on three grounds. First, he
argues that because convictions two and three involved two counts
of possession of the sanme narcotic on the sane date, the two
convictions are not separately countable for purposes of
enhancenment. Second, Kubosh contends that the district court erred
in refusing to reopen the statutory penalty enhancenent hearing in
order to allow Kubosh to present evidence and argunents that
conviction one was constitutionally invalid and hence unavail abl e
for enhancenent purposes. Last, Kubosh argues that enhancenent on
the basis of possession offenses which would be m sdeneanors in
sone jurisdictions but which are classified as fel oni es under Texas

| aw vi ol ates equal protection and due process.



I11. ANALYSI S

A. Prior Convictions Used for Enhancenent

21 U S.C 8 841(b)(1)(A provides for mandatory "life
i mprisonment wthout release” in cases of a violation of § 841
after two or nore prior convictions for felony drug offenses
Because Kubosh has three prior convictions, he nmust successfully
nullify two for the enhancenent to be i nproper.

Kubosh chall enges his first prior conviction on the ground
that the district court erred in ruling as untinely Kubosh's
constitutional objections to that conviction. On Novenber 23,
1993, the district court set the penalty enhancenent nmatter for
heari ng on Decenber 16, 1993, and ordered Kubosh to file a witten
response to the informati on by Decenber 10, 1993. On that date,
Kubosh filed his response, stating only that "the convictions
alleged in the Information are constitutionally invalid." No
particulars were given. On Decenber 16, 1993, the schedul ed
hearing was held, but Kubosh provided no further evidence or
argunent as to the constitutional wvalidity of the prior
convi ctions.

On January 19, 1994, over one nonth |ater, Kubosh submtted
three CJA-24 forms, requesting the district court to authorize
transcriptions of the proceedings in Kubosh's three prior state
convictions. These forns stated that the transcripts were to be
used for "appeal and sentenci ng proceedi ngs, particularly inregard

to the statutory enhancenents for these prior state convictions."



The district court authorized the requests, and Kubosh received t he
transcripts on February 17, 1994.

In the neantine, on January 31, 1994, Kubosh filed a notion
for continuance of his sentencing date in which the sole recited
reason for the postponenent was the pending investigation into the
prior convictions. The district court granted the notion, finding
that "failure to grant a conti nuance woul d deny def endant' s counsel
the reasonable tine necessary for effective preparation.™
Sentencing was therefore continued until March 14, 1994.

Kubosh's attorney reviewed the transcripts and on March 10,
1994, filed suppl enental objections tothe presentence report. The
suppl enent specifically requested that the statutory enhancenent
i ssue be reopened on the basis of alleged constitutional violations
vitiating the first prior conviction. Kubosh then, for the first
time, specified what the alleged constitutional violations were,
i ncluding violations of the Fourth, Fifth, and Sixth Amendnents.

On March 14, 1994, the governnent filed a response but
addressed only Kubosh's Fourth Amendnent objections. On March 15,
1994, the district court sua sponte reset sentencing to March 28,
1994. On March 23, 1994, the district court issued Tentative
Fi ndi ngs on the sentencing i ssues raised in the pleadings to date.
The district court stated that it would overrule Kubosh's
constitutional challenges on the basis set out in the governnent's
response. On March 24, 1994, Kubosh filed a response pointing out
t hat because the governnent's response did not address the Fifth

and Sixth Anmendnent argunents, the district court had |ikew se



failed to rule on those clains. Kubosh requested the district
court to rule on those unaddressed clains and enter tentative
findings as to them

On March 28, 1994, the date of sentencing, the governnent
filed anot her response to Kubosh's constitutional challenges. For
the first time, the governnent argued that the challenges were
untinely and that there was no good cause shown to warrant
consideration of the challenges. At sentencing that sane day, the
district court overrul ed Kubosh's constitutional challenges partly
on the basis that they were untinely. On appeal, Kubosh argues
that the district court erred in precluding the constitutiona
chal | enges and refusing to reopen the statutory enhancenent issue.

This Court has not announced a standard of review for a
district court's refusal to hear a bel ated constitutional chall enge
to a prior conviction used for enhancenent under 21 U S C 8§
841(b)(1)(A). Adistrict court's decision whether or not to reopen
the evidence at a jury trial is reviewed for abuse of discretion.
United States v. Walker, 772 F.2d 1172, 1177 (5th G r. 1985)
Simlarly, a district court's refusal to reopen a suppression
hearing is reviewed for abuse of discretion. United States v.
Hobbs, 31 F.3d 918, 923 (9th Gr. 1994). By analogy, we therefore
adopt the abuse of discretion standard for reviewng a district
court's refusal to reopen a hearing on the issue of statutory
enhancenent .

The district court clearly ordered Kubosh to file a witten

response to the information "no later than 4:30 p.m on Decenber



10, 1993." It is also clear that the first time Kubosh presented
his constitutional challenges with any sort of particularity was
March 10, 1994. The district court did grant a continuance for
Kubosh to obtain and review the transcripts of the state trials,
but that was after the district court's deadline had already
passed. Kubosh did not conply with the deadline, nor did he
request a continuance prior toit. Therefore, it was not an abuse
of discretion for the district court to refuse to reopen the
enhancenment i ssue.

Because we find that Kubosh's first prior conviction remins
valid for enhancenent purposes, we need not reach his argunent
concerning the nmerging of convictions two and three. Even if those
two convictions were counted as only one, Kubosh would still have
two prior convictions and be subject to enhancenent.

B. Constitutionality of Enhancenent Provision

Kubosh's only other argunent is that the enhancenent of his
sentence on the basis of possession offenses which would be
m sdeneanors in sone jurisdictions but which are classified as
fel oni es under Texas | aw vi ol at es equal protection and due process.
This Court has not considered this specific question but has
addressed an equal protection and due process argunent in an
anal ogous context. See United States v. Mendiola, 42 F. 3d 259 (5th
Cr. 1994) (defendant appeal ed from sentencing order that did not
reflect offense-level reduction due to fact that drunk driving
of fense for which defendant was convicted while on escaped status

was punishable by term of one year or nore under state |aw).



Applying the rational basis test, the Mendiola court concl uded,
"It is not irrational for Congress to defer to state law wth
regard to the characteristics of a prior offense."” |d. at 262
(quoting United States v. Lender, 985 F.2d 151, 156 n.* (4th Cr.
1993)). Mendiola also rejected a due process argunent on the sane
grounds. Id.

Fol | ow ng Mendi ol a, we find that Congress was well aware that
different states classify simlar crinmes differently. Congr ess

deference to the states in this matter is not irrational.



