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WSDOM Circuit Judge:

The plaintiff, Jerry Davis, seeks redress in federal court for
his | oss of enploynment with the principal defendant, Ector County,
Texas. Qur decision today will only partially satisfy him In
part we affirm and in part we reverse the district court's
j udgnent .

In Novenber 1991, Davis filed suit against Ector County,
Texas; Gary Garrison, individually and in his official capacity as
Ector County District Attorney; Sheriff O A "Bob" Brookshire;
and two deputy sheriffs, David Waver and El don Bl ount. In his

conplaint, Davis alleged that the defendants fired him in

"‘District Judge of the Northern District of Texas, sitting
by desi gnati on.



retaliation for his sending a letter, the contents of which we
detail below. In so doing, he contends, they violated his First
Anendnent rights and the Texas Wi stle Bl ower Act!l.

Davis began his tenure with Ector County as an investigator
for the Perm an Basin Drug Task Force ("Task Force") in June 1990.
As a Task Force enpl oyee, Davis canme under the supervision of the
District Attorney who at that tinme was Gary Garrison. |In Cctober
of 1991, his wfe, Connie Davis, filed a sexual harassnent claim
agai nst her enployer, the Ector County Sheriff's Ofice, in the
Ect or County Conm ssioners' Court. At sone point in this general
time frame, Garrison adnoni shed the plaintiff not to involve the
Task Force or the District Attorney's officeinhis wfe's |awsuit.
As part of that warning, Garrison told Davis to stay away fromthe
Sheriff's office and keep to a mninmum his contacts with the
Sheriff's enpl oyees.

The defining nonment of this action canme when Davis sent a
letter to the Ector County Comm ssioners' Court. |In that letter,
Davis set out in detail his wife's allegations of sexual harassnent
at the Sheriff's office. Davis contends that he sought to
underscore the seriousness of his wfe's allegations and, nore,
squel ch runors that his wife's conplaint was fabricated as a neans

of causing the current Sheriff to resign, or suffer a weakened

Tex. Rev.Civ. Stat. Ann. art. 6252-16a, § 2 (Vernon
Supp. 1993). The statute has been updated and now appears at
Tex. Gov't Code Ann. 88 554.001 et seq. (Vernon Supp.1994).

2



public imge.? He asserts that he also sought to stave off a
potential official coverup of sexual harassnment in the Sheriff's
Ofice.

When Garrison | earned that Davis had witten the letter to the
court, he felt that Davis had defied himand he pronptly term nated
Davi s's enpl oynent. Davis believes that he was term nated because
he exercised his First Amendnent rights and because he reported a
violation of |aw to the Ector County Conmm ssioners' Court.
Accordingly, he filed suit. The defendants answered with the
defense that Davis was discharged for insubordination and, in
particul ar, enneshing the Task Force in the private affairs of his
wi fe.

Davis's suit touched off a neandering procedural journey that
dism ssed and reinstated clains and parties alike. In his First
Amended Conplaint, Davis alleged five causes of action, each
relating to specific defendants. He alleged that Ector County and
Garrison violated his First Amendnent rights; that Ector County
violated his rights under the Texas Wistle Blower Act; t hat
Brookshire, Waver, and Blount violated his liberty interest under
the Fourteenth Anmendnent; that Ector County and Brookshire
intentionally interfered wth his business relationship; and that

Br ookshi re made sl ander ous st at enents whi ch damaged hi s reput ati on.

2These runors theorized that Davis hinself was plotting a
run for Sheriff. As a neans of putting an end to that talk,
Davis attached to his letter two other letters he had witten to
t he Republican and Denocratic party chairnen di savow ng any
intention of running for Sheriff as a representative of either

party.



Garrison was the first defendant to file a sunmary judgnent
notion. The district court denied Garrison's notion on Davis's
First Amendnent claimbut granted sunmary judgnment on the Wistle
Bl ower claim Ector County filed a separate notion for sunmary
j udgnent, which the district court simlarly granted as to Davis's
Whistle Blower claim At that point, the court dism ssed the
Whistle Blower claiminits entirety. The district court simlarly
di sm ssed Davis's Fourteenth Anmendnent claim agai nst Brookshire,
Weaver, and Bl ount.3

In March 1993, however, the district court granted Davis's
notion to reinstate his Wistle Blower claim In the interim on
January 1, 1993, John Smth began his termas District Attorney of
Ector and, as such, replaced Garrison as the naned defendant in the
suit against the District Attorney in his official capacity.

Eventually a jury trial was held. The jury found against
Smth, in his official capacity as District Attorney, and agai nst
Ect or County on both the First Arendnent and Whi stl e Bl ower cl ai ns.
The jury awar ded Davi s $90, 800 i n conpensat ory damages and $200, 000
in punitive damages. |In accordance with the jury's verdict, the
district court held that Davis take nothing fromBrookshire in his
i ndi vidual or official capacities and that Ector County and Smith
were liable jointly and severally. |In addition, the court ordered

that Davis be reinstated to his old job within ten days. Finally,

3In that claim Davis charged that the defendants viol ated
his Fourteenth Anendnent |iberty interest by falsely identifying
himas a police officer who raped a female inmate two years
previ ously.



the court denied the defendants's notion for a new trial.*
Everybody appeal s.°®
| . The First Amendnent
The defendants assign three distinct errors to the trial
court's judgnent against them on Davis's First Anmendnent claim
First, they contend that the court erred in instructing the jury
that Davis's speech was on a matter of public concern. Second,
they contend that the court should have granted their notion for
j udgnment on the grounds that the state's interest in pronoting the
efficiency of public services outweighed Davis's and the public's
interest in the speech in question. Last, the defendants contend
that the district court failed toidentify the District Attorney as
a policy maker of Ector County, a predicate to a finding of
liability; accordingly, they assert, the court shoul d have granted
their nmotion for a newtrial. W take these argunents in turn.
A
The first question presented is whether the district court
erred when it instructed the jury that the plaintiff's speech was
on a matter of public concern. Davis's letter focused on the
al |l eged sexual harassnent of assaults on enployees of the Ector

County Sheriff's Departnent. It hinted at a possible coverup at

“Fromthis point in the opinion forward, "defendants" refers
only to Ector County and District Attorney Smth.

Davis originally raised a point of cross-appeal against
Brookshire as well, but later dropped it. Hence, the present
appeal concerns only Ector County and Smth in his official
capacity and only the issues of whether those defendants viol ated
Davis's First Anendnent rights and the Texas Wi stle Bl ower Act.
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the Sheriff's office which would prevent the matter from being
fully investigated.® After a de novo review, ' we conclude that the
|l etter addresses matters of public concern.

The United States Suprene Court set the paraneters for our
inquiry in Connick v. Myers.® 1In Connick, the Court observed that

speech concerning matters of public interest is nore than
sel f - expressi on; it i1s the essence of self-governnent”.
Accordi ngly, speech by public enpl oyees on public issues "occupies
t he "hi ghest rung of the hierarchy of First Amendnent val ues' ".°
We note that, were we to find that the subject matter of Davis's
letter is not a matter of public concern, our inquiry would end.?°

There is perhaps no subset of "matters of public concern”

nore inportant than bringing official msconduct to light. In

8Al t hough not the subject of this appeal, Davis alluded in
his affidavit to a previous instance in which the Sheriff's
departnment knew of, but covered up, the sexual harassnent of sone
departnent enployees. By that reference, Davis intends to place
the letter here at issue into a | arger context. He contends that
he wote the letter to forestall any simlar attenpt to interfere
wWth a proper investigation into his wife's allegations.

'See Rankin v. MPherson, 483 U S. 378, 38 n. 9, 107 S. O
2891, 2898 n. 9, 97 L.Ed.2d 315 (1987); Dodds v. Childers, 933
F.2d 271, 273 (5th Cr.1991).

sConni ck v. Myers, 461 U S. 138, 145, 103 S.Ct. 1684, 1689,
75 L.Ed.2d 708 (1983).

°'d. (quoting NNA A C.P. v. daiborne Hardware Co., 458 U.S.
886, 913, 102 S.Ct. 3409, 3425, 73 L.Ed.2d 1215 (1982)).

10]d. at 146, 103 S.Ct. at 1689-90 (a finding that enpl oyee
expression is not on a matter of public concern pretermts
judicial inquiry into other reasons for discharge).

UThonmpson v. City of Starkville, Mss., 901 F.2d 456, 463
(5th Gir.1990).



Brawner v. City of Richardson, Tex.!'?, we stated that "the
di scl osure of m sbehavi or by public officials is a matter of public
interest and therefore deserves constitutional protection
especially when it concerns the operation of a [|law enforcenent
agency]".¥® Davis's letter is squarely within Brawner 's anbit:
it addresses the msbehavior of public officials (the sexual
harassnment of public enpl oyees) and di scl oses the possibility of an
of ficial coverup.

The defendants urge that we viewDavis's letter differently by
| ooking to his purpose in witing it. They contend that Davis's
motivation in witing the letter was to dispel the runors then
circulating that his wife fabricated the sexual harassnment charges
so that Davis would have a clear path to the Sheriff's office.
This is a purely private notive, they contend, outside the
constitutional protection accorded to matters of public concern.
For support they rely on Dodds v. Chil ders?'

I n Dodds, we held that a speaker's primary notivation may be
consi dered when eval uati ng whether the | etter addresses a natter of

public concern.'™ |n that particular case, we concluded that the

12855 F.2d 187, 192 (5th Cir.1988).

13See al so Thonpson, 901 F.2d at 463 (the exposure of
m sconduct in a police departnment "should be classified as speech
addressing a matter of public concern"); Conaway v. Smth, 853
F.2d 789, 796 (10th C r.1988) (per curiam ("Speech which
di scl oses any evidence of corruption, inpropriety, or other
mal f easance on the part of city officials, in terns of content,
clearly concerns matters of public inport.").

14933 F.2d 271 (5th Cir.1991).
1d. at 273.



letter-witer was nore concerned with her job security and worKking
conditions than with any issue in the public interest.® Hence, we
held that Dodd's speech failed to constitute a matter of public
concern. W were explicit, however, that a proper inquiry does not
el evate notive to a determ native factor; instead, we are to
exanm ne the form content, and context of the statenent.?'’

A review of the content, form and context of Davis's letter
reveal s that, although Davis may have had m xed notives, his letter
unquestionably addressed a matter of public concern.?® As to
content, the test is whether the information in the letter was
"relevan[t] to the public's evaluation of the performance of
gover nnent al agenci es". 19 "[Rleports of sexual har assnent
per petrated" on public enpl oyees i s of serious public inport.? The
fact that he al so sought to strengthen the credibility of his wfe

does nothing to dilute the public interest inherent inthe letter's

%1 d. at 273-74.

Y1d. at 274; Connick, 461 U S. at 147-48, 103 S. Ct. at
1690- 91.

18The defendants have confused the catal yst for pronpting
Davis to wite the letter wwth his purpose in doing so. The
catal yst was Davis's realization that many believed that his
w fe's allegations of sexual harassnment were fabricated. His
pur pose, however, was to dispel those runors by detailing the
seriousness of his wife's allegations. He hoped his letter would
attest to the veracity of his wfe's charges.

¥Coughlin v. Lee, 946 F.2d 1152, 1157 (5th Cir.1991)
(footnotes and internal quotations omtted).

20See Wlson v. UT Health Center, 973 F.2d 1263, 1269 (5th
Cr.1992), cert. denied, --- US ----, 113 S.Ct. 1644, 123
L. Ed. 2d 266 (1993).



contents.?!

The formand context of Davis's letter lend further support
to our conclusion. First, Davis wote the letter in his capacity
as a citizen, not as a public enployee.? He signed the letter,
"Jerry Davis, 1601 E. Century, Odessa, Texas 79762".2 MNbreover,
he has never been an enpl oyee of the Sheriff's office—+he subject
of the letter. Davis's additional letters to the Denocratic and
Republican parties further underscore the public nature of the
letter in question, as does his decision to wite to the court,

instead of to his supervisor.?

21See Dodds, 933 F.2d at 273 ("an el enent of personal
interest on the part of an enpl oyee in the speech does not
prevent a finding that the speech as a whole raises issues of
public concern”). It is inportant to note, however, that a
private issue does not transnogrify into a matter of public
concern nerely because the topic mght have been of interest to
the public under other circunstances. 1d.; Connick, 461 U S at
149 & n. 8, 103 S.C. at 1691 & n. 8.

22See Thonpson, 901 F.2d at 461.

2Thi s should clear up a nmisconception pressed by the
defendants. They contend that Davis signed his letters "Jerry
Davis, Perm an Basin Task Force"—that is, as a public enpl oyee,
not as a private citizen. It is true that his letters to the
Denocrat and Republican parties contained that signature. Those
letters, however, nerely disavowed his intention to run for
Sheriff's office. The letter at issue, the one sent to the
Comm ssioners' Court, contained his signature as a private
citizen.

24The fact that he wote his principal letter to the court
rather than, say, posting a bill in a public square does not
af fect the public inportance of the speech in question. See
Wlson, 973 F.2d at 1270 (speaker did not forfeit protection by
choosing an internal forum; Johnston v. Harris County Fl ood
Control Dist., 869 F.2d 1565, 1577 (5th Cir.1989) (enployee's
testinony in a closed neeting was protected speech), cert.
denied, 493 U.S. 1019, 110 S.C. 718, 107 L.Ed.2d 738 (1990).
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Not all matters of public concern are ripe for coment by
public enployees in all circunstances. The Suprene Court has
instructed that we nust consider the state's interest in pronoting
the efficiency of the public services it provides through its
enpl oyees. 2> Al though we weigh a nunber of factors, our inquiry
centers on three: (1) whether the speech was likely to generate
controversy and disruption; (2) whether the speech inpeded the
general operation of the departnent; and (3) whether the speech
affected the working relationships necessary to the proper
functioning of Ector County admi nistration.? Qur review of these
factors supports the district court's judgnent that the val ue of
the speech outweighed the threat that the speech posed to
ef ficiency.

Qur review of the record discloses no inpairnent to the
efficiency of Ector County adm nistration or any County offices as
a result of Davis's letter. No evidence exists that the letter
Davis wote defied Garrison's instruction to give the Sheriff's
office a wde berth, let alone handi capped the comuni cation

bet ween the two offices or their working relationship.? |In fact,

2°Pi ckering v. Board of Education of Township Hi gh School
District 205, 391 U. S. 563, 568, 88 S.C. 1731, 1734-35, 20
L. Ed. 2d 811, 817 (1968).

26See Brawner, 855 F.2d at 192. Oher factors we have
considered include the tine, place, and nmanner of the enpl oyee's
speech and whet her the enpl oyee's conduct could be consi dered
hostil e, abusive, or insubordinate. dick v. Copeland, 970 F.2d
106, 112 (5th G r.1992).

2’Davis never nentioned the District Attorney's office in
his letter nor intimated in any way that the scope of his
concerns went beyond underscoring the gravity of his wife's

10



the Sheriff hinself testified that Davis's letter did not upset him
nor did it cause any appreciable change in the tenor of the
departnents' conmmuni cation. 28

C.

The defendants next assign error to the district court's
finding that Garrison, as District Attorney, was a "policy naker"
for Ector County.? The defendants argue that the District Attorney
is an officer of the state and, thus, incapable of being a policy
maker for Ector County.

W rejected this very contention in Crane v. Texas.® In
Crane, we acknow edged that there are "nunmerous, if relatively

mnor, attributes of a State official" possessed by a Texas

al | egati ons.

2That is not surprising. This case is distinct fromthe
typi cal scenario in which an enpl oyee conpl ai ns about his job or
his superiors and, in so doing, stirs up the snooth workings of
the office. Here, Davis conpl ai ned about a problemin another
branch of the County where he has never worked.

2As a prelimnary step toward holding a governnental entity
liable for the acts of its agents, the court nust identify the
policy makers, that is:

those officials or governnental bodies who speak with
final policy making authority for the | ocal
governnental actor concerning the action alleged to
have caused the particular constitutional or statutory
viol ation at issue.

Jett v. Dallas Indep. School District, 491 U S. 701, 737,
109 S. . 2702, 2724, 105 L.Ed.2d 598 (1989).

30766 F.2d 193 (5th Gr.), denying reh., 759 F.2d 412 (5th
Cir.), cert. denied, 474 U S. 1020, 106 S.C. 570, 88 L.Ed.2d 555
(1985). We acknow edged there that "[t]he point is a nice one
and fairly debatable". 1d. at 194. That concession did not
af fect our conclusion, however, that the District Attorney is a
county official. 1d. at 195.

11



district attorney.3 Still, none of those attributes displaces the
"[o]ther and nore significant factors" that mlitate in favor of
viewing the district attorney as a county official.3 The district
attorney's office is |limted to exercising its powers in Ector
County, it is elected by Ector County voters, and it is supported
with Ector County funds.® |In sum although the office (like Ector
County itself) is a creation of the state, all of its functioning
i's county-based.

The present matter is a case in point. Garrison enjoyed free
reign over the District Attorney's office and set departnent policy
W t hout oversight. H's decisionto fire Davis is but one exanple.
As such, when he fired Davis, Garrison was acting as the policy

maker for Ector County and was exercising official policy.3

11 d. at 194.
321 d. at 195.
33See i d.

34This case is readily distinguishable from Echols v.
Par ker, 909 F.2d 795 (5th G r.1990), upon which the defendants
rely. Echols involved a district attorney's attenpt to enforce
an unconstitutional state statute. Specifically, the district
attorney instituted a crimnal action against Lonnie Echols and
four others for participating in a peaceful protest and boycott
of a Sunflower, Mssissippi pharmacy. 1d. at 797. The district
attorney acted expressly pursuant to M ss. Code Ann. 8§ 97-23-85
(1972), an anti-boycott statute. That state statute |ater was
decl ared unconstitutional. 1d. No question of the district
attorney as policy naker was presented.

| nstead, the case at hand bears a stronger resenbl ance
to Van Ooteghemv. Gay, 584 F. Supp. 897 (S.D. Tex. 1984),
aff'd, 774 F.2d 1332 (5th Cr.1985). 1In Gay, we affirnmed
the district court judgnent that the district attorney
derives his policy nmaking authority fromthe el ectorate and
"need not be connected to a council or other governing
body". 1d. at 898. As an elected official who represents

12



1. The Texas Wi stle Bl ower Act

We turn now to Davis's claimunder the Texas Wi stle Bl ower
Act .3 The statute provides, in pertinent part:

A state or local governnental body nmay not suspend or

termnate the enploynent of, or otherwise discrimnate

agai nst, a public enployee who reports a violation of lawto

appropriate |l aw enforcenent authority if the enpl oyee report

is made in good faith. 36
The def endants assign a nunber of errors to the court's handling of
the Wiistle Blower claim Because we hold that the district
court's instructions tothe jury were i nperm ssi bly vague regardi ng
t he causation el enent, we nust reverse.

A
The Texas Wi stle Bl ower Act "is designed to enhance openness

i n governnent and conpel the governnent's conpliance with the |aw

by protecting those who informauthorities of wongdoing".® As a

the final authority in his office, his "action nust
necessarily be considered to represent official policy".
ld.; cf. Turner v. Upton County, Texas, 915 F.2d 133 (5th
Cir.1990), cert. denied, 498 U S. 1069, 111 S. C. 788, 112
L. Ed. 2d 850 (1991) ("Because of the unique structure of
county governnent in Texas ... elected county officials ..
hold virtually absolute sway over the particular tasks or
areas of responsibility entrusted to himby state statute
and is accountable to no one other than the voters for his
conduct therein.") (quoting Famlias Unidas v. Briscoe, 619
F.2d 391, 404 (5th Cr.1980)).

3Tex. Rev.Civ. Stat. Ann. art. 6252-16a, § 2 (Vernon
Supp. 1993).

%l n the present matter, we refer to Davis's letter as the
"report" at issue.

3'Castaneda v. Texas Dept. of Agriculture, 831 S.W2d 501,
503 (Tex. App. —<orpus Christi 1992).
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renedi al statute, we construe it liberally.?38
The defendants raise both substantive and technical

obj ecti ons. As to the fornmer, the defendants argue that the
pur pose of the Whistle Bl ower Act is to encourage enpl oyees to cone
forward with knowl edge of the m sdeeds of public officials w thout
fear of reprisal,?® but assert that the purpose is not furthered by
the facts of this case. Cast aneda, the nost hel pful recent
construction of art. 6252-16a, clarified sone anbiguities in the
statute and, in so doing, expressly rejected nuch of the
def endants' argunent. 4°

For exanple, the Castaneda court rejected the assertion that
the plaintiff npust "initiate" a report. I nstead, the court
reasoned, the statute requires only that the plaintiff report a
violation of the law, that he be an initiator is not required.
The court stated that the phrase "reports a violation of the | aw
i ncl udes

any disclosure of information regarding a public servant's

enpl oyer tending to directly or circunstantially prove the
substance of a violation of crimnal or civil law, the State

8See |d.; Fuchs v. Lifetinme Doors, Inc., 939 F.2d 1275
(5th Gir.1991).

3See Lastor v. City of Hearne, 810 S.W2d 742, 744
(Tex. G v. App. Waco 1991, wit denied).

40The defendants rely al nost exclusively on Wnters v.
Houston Chronicle Pub. Co., 795 S.W2d 723 (Tex.1990) and, in
particul ar, on Justice Doggett's concurring opinion for al npost
all of their Wistle Blower argunents. But Wnters did not
address the statute at issue. Instead, the Wnters court
addressed whether a whistle blower in the private sector could
state a cause of action in spite of Texas's recognition of the
enpl oynent-at-wi |l doctrine. Justice Doggett, in his oft-cited
concurrence, outlined what that cause of action mght |ook |ike.

14



or Federal Constitution, statutes, admnistrative rules or
regul ati ons.

In the instant case, the defendants contend, Davis brought no new
facts to light; he nerely attenpted to purify the specul ation as
to his wwfe's notives in filing the sexual harassnent suit.

The letter itself, underscored by our First Anendnent anal ysis
of its contents, renders that charge unpersuasive. Davis detailed
for the Comm ssioners' Court the sexual harassnent allegations and
the possibility of an official coverup, plainly satisfying the
requi renent that the plaintiff report a violation of the law. W
thus reject, as did the district court upon reinstating Davis's
Whi stle Blower claim the contention that "the whistle had al ready
bl omn" and, therefore, that the statute did not protect Davis.*

The defendants' nore technical or, perhaps, textual
obj ections also are easily dispatched. They assert, for instance,
that Davis has not net the "in the workplace" requirenent: Davis
reported violations alleged to have occurred in the Sheriff's
departnent, by whom he has never been enployed. Using that |ogic,
they simlarly charge that Davis's report did not concern his
"enpl oyer".

The wor kpl ace and enployer in this case, however, is Ector
County, not nerely Davis's imrediate supervisor. |f we gave the

statute the narrow construction that the defendants urge, a whistle

“ nplicit in this conclusion is a rejection of the
def endants' charge that the trial court erred when it
i ncorporated the holding in Castaneda in the jury instructions.
In fact, the district court, in reinstating the claim was gui ded
by the holding in Castaneda. Moreover, the appellants concede
that the plaintiff did initiate a report.

15



bl ower's protection would extend only so far as his departnental
assi gnnent. Such woul d contravene the purpose of the statute. W
concl ude that Davis reported viol ati ons concerni ng his enpl oyer and
addressed i ssues concerning his workpl ace. #?

B

Al t hough we conclude that Davis stated a proper cause of
action under the Texas Whistle Blower Act, we nonethel ess nust
reverse the judgnent of the district court because the instructions
tendered to the jury were sufficiently vague as to permt
uncertainty as to the correctness of the verdict.

"The function of the reviewing court wth respect to
instructions is to satisfy itself that the instructions show no
tendency to confuse or mslead the jury wth respect to the
applicable principles of law "% The district court has wde

latitude in instructing the jury on the law and we wll thus

“2Davis al so satisfied the requirenent that the report be
made to the appropriate | aw enforcenent authorities. The
Cast aneda court defined an appropriate | aw enforcenent authority
as "any entity with the capacity through | egal processes or
otherwi se to take renedial action with respect to the all eged
violation". Castaneda, 831 S.W2d at 504. Accord Know ton v.
G eenwood | ndependent School Dist., 957 F.2d 1172, 1181 (5th
Cir.1992); see also Travis County v. Colunga, 753 S.W2d 716,
719 (Tex. App. -Austin 1988, wit denied) (legislature intended
term "appropriate" to be "sufficiently elastic" to include any
civil authorities having power to conpel obedience to the lawin
a particular case); Gty of Dallas v. Mireau, 697 S.W2d 472,
474 (Tex. App. —bBallas 1985, no wit) (authority nust have the
power and duty to change the problemreported). The letter to
t he Comm ssioners' Court is well wthin that definition.

“*Roberts v. Wal-mart Stores, Inc., 7 F.3d 1256, 1258 (5th
Cir.1993).

16



"ignore technical inperfections".* |n spite of that deference, we
Wil reverse if we conclude that the trial court erred with respect
to the instructions proffered to the jury and that, based upon the
record, the error affected the outcone of the case. I n ot her
wor ds, does the charge "as a whole |l eave[ ] us with substantial and
i ner adi cabl e doubt whether the jury has been properly guidedinits
del i berations"?% W have that doubt here.

Al t hough he was addressing a whi stle bl ower cause of action in
the private sector, Justice Doggett understood the need for a
strong causation elenent: "The reporting of these activities nust
have been the principal reason for the enployer's retaliation."*®
Significantly, Justice Doggett added, "The enployer may refute the
causation el enent by proving dismssal for reasons other than the
act of whistle blowng."# The instructions should have
communi cated this to the jury.

The court's instructions provided, in part:

You are instructed that, in order to recover under this

statute, the Plaintiff nust prove by a preponderance of the

evi dence that:
1. He was di scharged,;

2. He was discharged after reporting violations of the |aw and
because he made such a report;

4Bender v. Brum ey, 1 F.3d 271, 277 (5th Cr.1993).

4°l'd. (quoting Kyzar v. Vale Do R Doce Navegacai, S. A, 464
285, 290 (5th Gr.1972), cert. denied, 410 U S. 929, 93
1367, 35 L.Ed.2d 591 (1973)).

nm
N
Qy

“®Wnters, 795 S.W2d at 732 (Doggett, J. concurring).
471d. at 733.
17



3. His report was nmade in good faith;

4. The acts of the D strict Attorney of Ector County were a
gagxin&te cause of any damages sustained by the Plaintiff;

5. The plaintiff suffered actual damages.

The second el enent focusses on causation (i.e., why Davis was

fired). The defendants charge that the court erred when it failed

to give an instruction that, if the District Attorney fired Davis

for insubordination, the jury nust find for the defendants.*® W

agr ee.

The phrase "He was discharged ... because he nade such a
report" is susceptible of two neanings. First, it could nean that
Davis was fired because he brought facts tolight in a report—facts
that the District Attorney would have preferred to keep fromthe
public. Under that construction, a jury properly could find that
t he Wiistle Blower Act had been viol at ed.

But the phrase has another neaning and, in the case at hand,
a likely one. It could nean that Davis was fired because he nade
areport; i.e., for insubordination in defying the orders to stay
clear of the Sheriff's office. Under this probable construction,
a jury could not award danmages under the Wi stle Bl ower Act because
the District Attorney's objection would not have been to the

content of the letter (i.e., reporting a violation), but that, by

“8\We note that the defendants properly objected to the trial
court's jury instructions and proffered a proposed instruction
whi ch woul d have cured the assigned error. See F.D.1.C .
Mjalis, 15 F.3d 1314, 1318 (5th Cr.1994) (defendants nust show
"as a threshold matter that the proposed instruction correctly
stated the |l aw').
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witing a letter, Davis risked involving the District Attorney's
office in his wfe's lawsuit. From the District Attorney's
perspective, it mght be nerely fortuitous that the letter reported
a violation of the | aw #°
In the Knowlton <case, the district court gave jury
instructions that avoided this error. After instructing the jury
on the el enments of a Whistle Blower claim the court instructed the
jury:
The defendant may rebut this presunption by offering evidence
and proving the defendant fired such plaintiff for a
nondi scri m natory reason. %
That is precisely the instruction that should have been given

here. 5t

Davis nakes the broad assertion that, if the speech in

“For exanple, had Davis not referred to his wife's case
but, out of antagonism witten a derisive letter intending to
insult the Sheriff's office, the District Attorney m ght have
taken precisely the sane course of action—di schargi ng Davi s—for
preci sely the sane reason, insubordination and di sobedience to
departnental orders. The content of the report at all tines
woul d have been immterial, even if Davis by chance reported a
vi ol ati on.

SOKnow t on, 957 F.2d at 1179.

!We do not hold that this instruction need be given in
every Whistle Blower Act case. Were the facts of the case to
not conpel the often fine distinctions between conduct that would
and conduct that would not support a cause of action, the court's
instruction would suffice. See Texas Dept. of Human Services v.
Green, 855 S.W2d 136, 150 (Tex.App.-Austin 1993, error denied)
(the instruction "[D]id Defendants retaliate against Plaintiff
for reporting ... violations of |aw?" sufficiently instructed
jury on necessary causal link). Here, however, Garrison's
adnonitions to Davis required that the jury know ngly distinguish
bet ween perm ssible and i nperm ssible reasons for the di scharge.
The court shoul d have given the Knowton instruction or a simlar
i nstruction.
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question is protected by the First Anmendnent, it cannot be

i nsubordination to exercise the right to speak. The i ssue,
however, is whether the defendants's actions violated the Texas
Whi stle Blower Act. |f Davis was di scharged for insubordination as

opposed to being discharged in retaliation for exercising his
protected right to speak, the cause of action would not lie.

Al though it is inpossible to say whether the jury properly
understood the | aw, we concl ude that the instruction that was gi ven
prejudi ced the defense. It allowed the jury to answer the second
element in the affirmative under facts that would not have
supported a Wiistle Blower Act claim For that reason, we reverse
and remand. *?

L1l

I n accordance with the foregoing, the trial court judgnent is
AFFI RVED on the First Amendnment issues and REVERSED and REMANDED on
t he Texas Wi stle Bl ower Act issues. >3

FI TZWATER, District Judge, concurring in part and di ssenting
in part:

| join conpletely the majority's resolution of plaintiff's
First Anmendnent claim and therefore concur in part | of its
opi ni on. | also agree with certain portions of the majority's

analysis of plaintiff's Texas Wistle Blower Act claim and

2In the Iight of our holding, we do not address the
def endants' remaining contention that the district court erred
when it submtted the issue of punitive damages to the jury.

W& note that the conpensatory danages were awarded for the
First Amendnent violation as well as the Wistle Bl ower Act
claim Hence, our holding affects only the punitive danages
awar d.
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therefore join part |1 (A of the opinion. Because | do not agree
that the trial court's instruction regardi ng the causation el enent
of plaintiff's Whistle Blower claimconstitutes reversible error,
| respectfully dissent frompart 11(B). | would uphold the Wi stle
Bl ower judgnent insofar as it awards actual damages, and | woul d
address defendants' contenti on—dnreached by the majority—that the
jury's award of punitive damages nust be reversed because there is
no evidence of the malicious conduct that is necessary to support
such a recovery.
I

The majority correctly anal yzes the jurisprudence that governs
our review of the trial court's instructions. | do not quarre
wth its discussion of the applicable aw. | am unable, however,
to join the conclusion that the trial court's Wistle BlIower
causation instruction constitutes reversible error.

A

| would hold as a threshold matter that defendants did not
conply with the requirenent that they submt a proposed i nstruction
that correctly states the law. See FDICv. Mjalis, 15 F. 3d 1314,
1318 (5th G r.1994).

Def endants requested that the trial court give the foll ow ng
instruction "for both the First Amendnment and Wistle Blower
action," see Appellants Br. at 28:

If you find that the Plaintiff has established each el enent of

his claim you nust then decide whether the Defendant has

shown by a preponderance of the evidence that he woul d have
dismssed the Plaintiff for other reasons even if the

Plaintiff had not exercised his protected speech activity. |If

you find that the Defendant woul d have di sm ssed the Plaintiff
21



for insubordination, then your verdict should be for the

Def endant . If you find for the Plaintiff against the

Def endant on their defense, you nust then decide the issue of

Plaintiff's damages.

I d. (quoting requested instruction).

This instruction did not apply uniformly to both clains.! By
referring inthe first sentence to "protected speech activity," the
instruction did not correctly state the law applicable to the
Wi stl e Bl ower claim

Mor eover, assum ng that the second and third sentences can be
renmoved fromthe instruction as a whol e and anal yzed in isol ation,
they Ii kew se do not correctly state the aw. The second sentence
instructs the jury that it should return a verdict for the
defendant if the jury finds "that the Defendant would have
dismssed the Plaintiff for insubordination.” (enphasis added).
| would hold that this instruction is susceptible of either of
t hese two neani ngs: that defendant in fact dism ssed plaintiff for
i nsubordi nati on (the neaning defendants-appellants give it), or
that defendant intended at sone point to dismss plaintiff for

i nsubordi nati on, but instead term nated hi mon sonme ot her basis.

Because the requested instruction is itself anbiguous,? |

The majority opinion expressly differentiates between the
First Amendnent and Wistle Blower clainms. See --- F.3d at ----
[maj. slip op. at 1393].

2This anbiguity apparently arises from defendants' m suse of
"woul d have" as an auxiliary verb formin place of the word "had"

in a conditional clause introduced by the word "if." For the
second sentence to read as defendants likely intended it, the
sentence should have stated, "If you find that the Defendant had

dism ssed the Plaintiff for insubordination, then your verdict
shoul d be for the Defendant."
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woul d hold that the trial court did not conmt reversible error
when it refused to give the instruction to the jury.
B

| also respectfully disagree with the majority's concl usion
that the jury could reasonably have interpreted the causation
instruction to allow it to find defendants liable nerely for
reprimandi ng plaintiff for insubordination rather than for conduct
protected by the Texas Whistle Bl ower Act.

The mjority quotes the causation elenent by inserting
ellipses in place of the words "after reporting violations of the
|law and." See --- F.3d at ---- [mpj. slip op. at ----]. It then
concludes that this edited form of the causation elenent, which
reads, "He was discharged ... because he nade such a report,"” is
susceptible of two neanings. 1d. | would hold that the causation
instruction, viewed as a whole, properly guided the jury. Stated
inits entirety, the instruction infornmed the jury that plaintiff
was obligated to prove that "He was discharged after reporting
violations of the |aw and because he made such a report."” By ny
light, this instruction correctly advised the jury that plaintiff
was required to establish that he was discharged because he
reported violations of the aw, and not because of other factors,
such as insubordination. | would not reverse the jury verdict on
the basis of the causation instruction.

C
| likewise do not join the majority's conclusion that the

trial court should have given an instruction like the one in
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Know ton v. Greenwood | ndep. Sch. Dist., 957 F.2d 1172, 1179 (5th
Cr.1992). See --- F.3d at ---- [maj. slip op. at 1393].

It bears noting, at the outset, that the causation instruction
that the majority rejects today is very simlar to the one given in
Know t on. See 957 F.2d at 1179 n. 10 (instructing jury that
plaintiff nust prove inter alia that she was "discharged after
reporting a violation of the law and for the reason that she nade
such a report"). But aside from that, the particular Know ton
instruction that the majority would require was neither requested
by defendants nor shown to be applicable to the present case.

The majority holds that the trial court should have i nstructed
the jury that

The defendant may rebut this presunption by offering evidence

and proving the defendant fired such plaintiff for a

nondi scri m natory reason.

--- F.3d at ---- [ma. slip op. at 1393] (quoting Know ton, 957
F.2d at 1179) (enphasis added) (footnote deleted). The words "may
rebut this presunption” are significant, because in Knowton the
district court also instructed the jury that if the plaintiff net
her burden of proof as to all applicable elenents, then the jury
must presune that the plaintiff was discharged or suspended in
violation of the Act. See Know ton, 957 F.2d at 1179 n. 10. The

instruction that the mjority concludes is precisely the
instruction that shoul d have been given here," see --- F.3d at ----
[maj . slip op. at 1393], was required in Knowl ton to counterbal ance
the directive that the jury presune a violation of the Act. In the

present case, however, defendants have not shown that the tria
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court gave a presunption instruction like the one in Know ton
Accordingly, | respectfully disagree with the conclusion that the
trial court comnmtted reversible error in this respect.
|1

| concur in parts | and II(A) of the majority opinion, and
respectfully dissent frompart [1(B) and the majority's failure to
reach the punitive damages question. Because | would not reverse
the finding of Wiistle Blower Act liability, | would reach the
merits of defendants' contention that the Wistle Blower punitive
damages award is not supported by the necessary evidence of

mal i ci ous conduct.
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