UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 93-7554

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS

GREGORY HARRI S and TERENCE HOSKI NS,
Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Northern District of M ssissippi

(June 29, 1994)
Before WSDOM DAVIS, and DUHE, Circuit Judges.
DAVIS, G rcuit Judge:

Gregory Harris and Terence Hoski ns chal | enge their convictions
and sentences for aiding and abetting each other in a "carjacking"
in violation of 18 U S.C. 8§ 2119, and for using and carrying a
firearmin the comm ssion of a crine of violence in violation of 18
US C 8 924(c)(1). W affirm

| .

On Decenber 12, 1992, Barbara Scott |ent her 1976 Buick

El ectra® to M chael Anderson. At 10:00 p.m that sane day, M chael

Anderson lent the car to his nephew, Frank Anderson, and Frank's

. The car was manufactured in Flint, Mchigan, and titled
i n Arkansas and M ssi ssi ppi.



friend, Christopher WIllians, so that the two boys could take the
girl next door to a club. After dropping the girl off, the boys
drove past other clubs, but did not stop. They then picked up
Johnny Bradberry and Herbert WIIians. After riding around for
awhi |l e, the boys were taking Herbert WIIlians hone when they were
fl agged down by M chael Anderson. Defendants, Gegory Harris and
Terence Hoski ns, were standi ng across the street fromwhere the car
st opped.

At trial, Frank Anderson testified that he was talking to his
uncl e, when Hoskins and Harris approached the car. Hoski ns was
carrying an ax handl e and grabbed the car door that Frank Anderson
was getting in and held it open. Harris was arnmed with a 12 gauge
sawed-of f shotgun and went around to the passenger's side and
poi nted the gun across the top of the car at Anderson.

As they approached, Hoskins and Harris demanded to know why
the car's occupants had "junped" them After the occupants denied
the accusation, Harris opened the back door and put the gun to
Herbert WIlians' head. Frank Anderson testified that:

Then him[ G egory Harris] and Terence started hol |l ering,

get out the car. CGet out the car. And then when he

cocked it, we got out of the car and we started running.
Hoskins then junped into the car and drove away, while Harris
chased the occupants of the car through a field. Frank Anderson's
testi nony was corroborated by the other occupants of the car.

After Hoskins drove away, the forner occupants of the car
called the police. They reported what had happened and identified

Harris and Hoskins by nane. Sgt. Keith White was one of the



of ficers who responded to the call. About 30 mnutes |later, Sgt.
White responded to a report of a possible robbery of a Double Quik
store by two nen. He parked a bl ock away and approached the store
on foot. He observed one man with panty hose on his head standing
in front of the store, but did not see a second man and assuned he
was i nside. Sgt. Wiite observed the man outside for about five
m nutes, until the man wal ked around t he corner and di scovered Sgt.
Wi te.

When they confronted each other, Sgt. Wihite had his gun drawn
and placed the nman against a wall. White asked him where his
"partner” was, and he said he had gone across the street; the man
identified hinmself as Terence Hoskins. Recogni zing the nane as one
of the two reported to have taken the car, Sgt. Wite placed
Hoskins under arrest and asked him "Where did Harris go?"
Hoski ns responded: "I told you he went across the street.” Wite
t hen asked where the car was, and Hoskins told him Finally, Wite
asked where the car keys were, and Hoskins said in his pocket.

Hoskins and Harris were subsequently charged in a two-count
i ndictment with aiding and abetting each other in a "carjacking" in
violation of 18 U S C 8§ 2119 (count 1), and with using and
carrying a firearmin the conmssion of a crine of violence in
violation of 18 U.S.C. §8 924(c)(1) (count 2). A jury convicted the
defendants on both counts, and the district court sentenced each
defendant to 41-nonths inprisonnment on count 1, and 60 nonths on

count 2, the terns to be served consecutively.



.
A

On appeal, defendants argue first that the district court
abused its discretion in denying their notion to change venue.
Def endants contend that because the offense was commtted in
Geenville, Mssissippi, and all the wtnesses, counsel, and
def endants were | ocated there, the court violated Fed. R Cim P
18 in fixing the place of trial at the Oxford Division.?2 Because
"[a] district court judge has 'broad discretion in determning
whet her transfer is warranted,'" we review a denial of a notion to
transfer under an abuse of discretion standard. United States v.
Dickie, 775 F.2d 607, 609-10 (5th Cr. 1985).

In response to defendants' notion to transfer the case to the
Geenville Dvision, the district court stated:

In this particular instance, all parties have alluded to

the fact that . . . these defendants are alleged to be

menbers of sone organization or gang there and the

al l eged victins bel ong to anot her gang.

Havi ng recogni zed the fact that this possibly could

create sone security problens for the trial of this case

. . . the Court had requested of the United States

Marshal that they make a security evaluation for the

trial of this case and where it should be tried.

The hone station of this court, the headquarters of t he

Court for the Northern District is in Oxford,

M ssi ssippi. . . As we do with any case that i nvol ves
nore than ordlnary security, we try to schedule those

2 Rul e 18 provides that:

Except as otherwi se permtted by statute or by these
rules, the prosecution shall be had in a district in
whi ch the of fense was comm tted. The court shall fix the
pl ace of trial within the district with due regard to the
conveni ence of the defendant and the w tnesses and the
pronpt adm nistration of justice.
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crimnal cases in Oxford because that is the headquarters
of the United States Marshals Service. We have nore
of fi cers and nore equi pnent avail able to us to handl e any
situation that mght arise there at Oxford.

Now, there is another factor. The Court nust take
into consideration . . . the fact that | have ot her cases
schedul ed, other crimnal cases scheduled at the sane
time there in Oxford. Therefore, it isinportant tothis
court that | conduct any trial at a place and a ti ne when
| can expeditiously and efficiently handl e the business

of the Court.
The Court is also . . . persuaded that in order to
avail itself of the suggested security arrangenents of

the Marshals Service, that the trial of this case should

be held at the headquarters of the Court, and the

headquarters of the Marshals Service, the courtroomthere

in Oxford, so that we can avail ourselves of the proper

and maxi numsecurity arrangenents. Therefore, the Court

declines to nove the case to Geenville for trial.
To accomodate the defendants, the district court ordered that
their witnesses be conpelled to attend at governnent expense. At
trial, defendants called five witnesses and at no tine conpl ai ned
of any prejudice or inconvenience.

As we have noted, "[i]n deciding the place of trial within the
district the court nust balance the statutory factors of the

convenience of the defendant and wtnesses wth the pronpt

adm nistration of justice." 1In re Chesson, 897 F.2d 156, 159 (5th
Cr. 1990). In this case, the district court considered
defendants' interest in a trial in Geenville, but found it

out wei ghed by the security neasures available in Oxford and the
trial of other crimnal cases in Oxford at the same tine.

Rule 18 allows a court to consider "the pronpt adm ni stration
of justice" in fixing the place of trial, and "matters of security

clearly fall wthin that consideration.” United States .



Affl erbach, 754 F.2d 866, 869 (10th Cr. 1985), cert. denied, 472
U S 1029 (1985). In addition, "the pronpt admnistration of
justice includes nore than the case at bar; the phrase includes the
state of the court's docket generally. The court nust bal ance not
only the effect of the location of the trial wll have upon the
defendants and their wtnesses, but it nust weigh the inpact the
trial location will have on the tinely disposition of the instant
case and other cases." Chesson, 897 F.2d at 159. W therefore
conclude that the district court did not abuse its discretion in
denyi ng defendants' notion for change of venue.
B

Def endants argue next that the governnent failed to present
sufficient evidence to convict them of aiding and abetting each
other in the conm ssion of a carjacking and in the use of a firearm
inrelation to a crinme of violence. They argue that they and the
occupants of the car were nenbers of rival gangs, and that their
intent in forcing the occupants out of the car was to retaliate for
an incident that occurred earlier in the evening. In addition
Hoski ns mai ntai ns that he drove away in the car as an afterthought,
and Harris clains that he had no i dea that Hoskins was going to do
so.

In evaluating the sufficiency of the evidence, we nust
"determ ne whether, view ng the evidence and the inferences that
may be drawn fromit in the |light nost favorable to the verdict, a
rational jury could have found the essential elenents of the

of fense beyond a reasonable doubt.” United States v. Sparks, 2



F.3d 574, 579 (5th Gir. 1993), cert. denied, 114 S.Ct. 899 (1994).
We nust accept all credibility choices that support the jury's
verdict. Id.

In order to convict defendants of carjacking in violation of
18 U.S.C. § 2119, the governnent nust prove that: "the defendant,
(1) while possessing a firearm (2) took from the person or
presence of another (3) by force and violence or intimdation (4)
a notor vehicle which had noved in interstate or foreign comrerce."
United States v. Singleton, 16 F.3d 1419, 1422 (5th Gr. 1994). 1In
order to convict defendants of using afirearmin the comm ssion of
a crime of violence in violation of 18 U S. C. 8 924(c)(1), the
gover nnment must prove: (1) that defendant know ngly used or
carried a firearm and (2) the use or carrying of the firearm
occurred during and in relation to a "crine of violence.”" United
States v. Zukinta, 830 F. Supp. 418, 421 (E.D. Tenn. 1993).
Finally, to prove aiding and abetting, the governnent nust show
that defendants: (1) associated with the crimnal enterprise; (2)
participated in the venture; and (3) sought by action to nmake the
venture succeed. United States v. Mergerson, 995 F. 2d 1285, 1290-
91 (5th Gir. 1993), cert. denied, 114 S. C. 1310 (1994).

In this case, the governnent presented sufficient evidence to
allow a rational jury to convict defendants on both counts. Wen
Hoskins and Harris approached the car, Harris was arnmed with a
sawed- of f shot gun, and Hoski ns had an ax handle. Hoskins grabbed
the driver's door and held it open. Harris went around to the

other side and |eveled the gun at Anderson across the top of the



car. Harris opened the back door, stuck the gun in the car, and
pointed it at Herbert WIIlians' head. Harris and Hoskins began
hollering "get out the car. Get out the car." Wen Harris cocked
the gun, the passengers all junped out and ran, and as they fled,
Hoskins junped in the car and drove away.

From this evidence, the jury was entitled to conclude that
Harris know ngly possessed a firearm and that both nen used force
and intimdation in taking the car. The defendants' notive in
taking the car is irrelevant. The governnent therefore presented
sufficient evidence to allow a rational jury to convict defendants
as charged.

C.

Def endants argue next that the carjacking statute is
unconstitutionally vague. They contend that it is flawed because
it lacks an elenent of intent, and because it applies only to
vehicles that have been transported in interstate comerce.
Defendants al so argue that the statute was intended to apply only
to thefts for profit and not to gang viol ence.

The carjacking statute, 18 U.S.C. § 2119, provides that:

Whoever, possessing a firearmas defined in section

921 of this title, takes a notor vehicle that has been

transported, shipped or receivedininterstate or foreign

comerce fromthe person or presence of another by force

and violence or by intimdation, or attenpts to do so,

shal | - -

(1) be fined wunder this title or
i nprisoned not nore than 15 years, or both,

(2) if serious bodily injury .
results, be fined wunder this title or
i nprisoned not nore than 25 years, or both,
and



(3) if death results, be fined under this
title or inprisoned for any nunber of years up
to life, or both
Al t hough the statute does not include a scienter requirenent, it is
supplied by "the general rule of construction that 'know edge of
the facts constituting the offense is ordinarily inplied where a
'statute does not expressly nention any nental elenent.'" United
States v. Wlson, 884 F.2d 174, 178 (5th Cr. 1989).

Relying on their reading of the legislative history,
def endant s argue next that Congress did not intend for the statute
to apply to the facts of this case. They focus on the
Congressi onal concern with "chop shops" and organi zed theft rings.
However, inresorting to the |l egislative history, defendants i gnore
the first rule of statutory construction that: "the neaning of the
statute nust, in the first instance, be sought in the |anguage in
which the act is framed, and if that is plain, . . . the sole
function of the courts is to enforce it according to its terns.”
Meredith v. Tinme Ins. Co., 980 F.2d 352, 356 (5th Cr. 1993).
Neverthel ess, the legislative history nakes clear that Congress
intended "to take effective neasures to thwart all notor vehicle
theft, not just theft related to 'chop shops.'" H R Rep. No. 851,
102d Cong., 2d Sess., reported in 1992 U S.C C A N 2829, 2844.

Def endants al so argue that the statute is unconstitutionally
vague because it applies only to vehicles transportedininterstate
comerce. Citing United States v. Cortner, 834 F. Supp. 242 (M D
Tenn. 1993), defendants contend that the statute would not apply to

a vehicle which never left its state of nanufacture. However, as



one court has held, it is a rational exercise of Congressiona
power "to place the anti-carjacking statute within the traditional
statutory fornmulation that draws a distinction between interstate
and intrastate comerce regulations.” United States v. Watson, 815
F. Supp. 827, 836 (E.D. Pa. 1993). Because the carjacking statute
applies to the facts of this case and because it properly applies
only to cars transported in interstate comerce, we conclude that
it is not unconstitutionally vague.
D.

Def endants argue next that the statute is unconstitutiona
because it lacks a rational nexus to interstate conmerce. The
Suprene Court has instructed that: "A court may invalidate
| egi slation enacted under the Comrerce Clause only if it is clear
that there is no rational basis for a congressional finding that
the regul ated activity affects interstate conmerce, or that there

i's no reasonabl e connection between the regul atory neans sel ected

and the asserted ends." Hodel v. Indiana, 452 U.S. 314, 323-24
(1981).
Recently, in United States v. Johnson, = F.3d __ , 1994 W

140293 (6th Gr.), the Sixth Grcuit concluded that the carjacking
statute bears a rational relationship to interstate comerce:

It may well be that the carjacking statute i s unw se
and encroaches on traditional views of federalism as
Judge W senman observes in United States v. Cortner, 834
F. Supp. 242 (MD. Tenn. 1993), but it 1is not
unconstitutional under current Commerce Cl ause doctri ne.
So long as the activity regulated has an effect on
interstate commerce it nmakes no difference that the
transported itemis now "at rest” and is no |longer "in"
interstate comerce. A long line of cases establishes
the general or aggregate "economc effect" standard and

10



does away with the requirenent that the individual act at

issue nmust be "in interstate comerce" or involve

novenent in interstate coomerce . . . . It is obvious

t hat carjackings as a category of crimnal activity have

an effect oninterstate travel and the travel of foreign

citizens to this country. Thus we nust reject

defendant's argunent that the carjacking statute as

applied here is unconstitutional.
ld. at *3. A nunmber of district courts also have upheld the
statute agai nst Commerce Cl ause challenges. See United States v.
Payne, 841 F. Supp. 810 (S.D. Onio 1994); United States v. Stith,
824 F. Supp. 128 (S.D. Chio 1993); United States v. Eskridge, 818
F. Supp. 259 (E.D. Ws. 1993); United States v. Witson, 815 F.
Supp. 827 (E.D. Pa. 1993). Because of the obvious effect that
carjackings have on interstate commerce, we hold that the
carjacking statute is a valid exercise of Congress's Comerce
Cl ause powers.

E

Finally, defendants argue that their convictions under 18
US C 8§ 2119 and 18 U.S.C. §8 924(c) (1) viol ate the Doubl e Jeopardy
Cl ause. However, we expressly rejected this argunent in United
States v. Singleton, 16 F.3d 1419, 1420 (5th Cr. 1994): "Although
we agree with the district court that the firearns offense i s not
factually distinct from the carjacking offense, we hold that
Congress has clearly indicated its intention to inpose cumnul ative
puni shnents. "

L1l

Because we find no nerit in defendants' argunents, we affirm

t heir convictions and sentences.

AFFI RVED.
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