United States Court of Appeals,
Fifth Grcuit.
No. 93-3612.
SEA- LAND SERVI CE, INC. Plaintiff-Appellee
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CRESCENT TOW NG & SALVAGE COVPANY, INC., etc., et al.,
Def endant s,

Crescent Towi ng & Sal vage Conpany, Inc., f/k/a Harbor &
Ti del and' s Tow ng Cor porati on, Defendant- Appel |l ant.

Jan. 24, 1995.

Appeal from the United States District Court for the Eastern
District of Louisiana.

Before PCLITZ, Chief Judge, SMTH, Circuit Judge, and HAIK!?
District Judge.

HAI K, District Judge:

Crescent Tow ng & Sal vage Conpany, Inc. (Crescent) appeal s the
district court's finding of fault and the award of attorneys fees.
For the reasons discussed below, we affirmon the issues of fault
and reverse the award of attorneys fees.

| .
STANDARD COF REVI EW
Crescent advocates de novo as the appropriate standard of
review. Crescent argues that a de novo standard shoul d apply where
factual findings are based on nmainly docunentary evidence.

Crescent cites Bose Corp. v. Consuners Union of the United States,

District Judge of the Western District of Louisiana,
sitting by designation.



Inc.? Bose is inappropriate because it involves first anmendnent
litigation in which the appellate court has an obligation to nake
an independent exam nation of the entire record. Crescent's
position is not supported by the controlling rule,?® which provides
that "[F]indings of fact, whether based on oral or docunentary
evi dence, shall not be set aside unless clearly erroneous...."
1.
BACKGROUND

Crescent owned and operated the tug BETTY SM TH. Sea- Land
Service, Inc. (Sea-Land) owned and operated the MV SEA LAND
EXPEDI TI ON, an oceangoi ng contai ner vessel. On July 30, 1989,
M guel Acevedo, a sternmate aboard the SEA LAND, was i njured during
an unberthi ng maneuver.

At the tinme of the accident, the SEA LAND was docked at the
France Road Wharf. Two tugs, the BETTY SMTH at the stern and the
PORT ALLEN at the bow, were standi ng-by, until needed to assist the
SEA LAND in a turnaround.

The SEA LAND s sternmates, Juan Toro, Pedro Torres and Acevedo
were singling up the shorelines. The stern was secured using three
wres and two |ines. When all lines were released except one
springline, Acevedo indicated to Thirdmate Sink that the |Iine was
t aut . Si nk does not speak Spanish and Acevedo does not speak
English. Sink indicated to Acevedo to conti nue.

After Acevedo renoved two waps of the line off the bitt, the

2466 U.S. 485, 104 S.Ct. 1949, 80 L.Ed.2d 502 (1984).
Fed. R CGiv.P. 52(a).



line junped the bitt, striking Acevedo in both wists, breaking his
forearns. *

Acevedo sued Sea-Land in Puerto Rico. Sea-Land settled for
$125,000, then filed suit for indemification against Crescent.
The trial court found Crescent at fault for prematurely pulling on
the towine. Sea-Land was al so assessed with fault for failure to
i ntercede when Acevedo indicated that there was a hazardous
situation.

The bench trial resulted in judgnent in favor of Sea-Land for
$94, 228. 16. The allocation of fault was sixty-five percent to
Crescent and thirty-five percent to Sea-Land. Damages i ncl uded
(anbng other items) $15,728.00 attorney fees for the defense
agai nst Acevedo's clains in the Puerto Rico suit.

Crescent now appeal s the allocation of fault and the award of
attorneys fees. W affirmthe allocation of fault and reverse the
award of attorneys fees.

L1l
SUFFI Cl ENCY OF EVI DENCE

Crescent appeals the finding of the trial court that Crescent
breached its duty of workerlike performance and its duty to
exerci se reasonable maritine skill. Crescent alternatively clains
Sea- Land shoul d have been assessed a greater degree of fault.

In support of its position on appeal, Crescent identifies

i ndicators of Sea-Land fault as foll ows: The SEA LAND crew was

“As a result of his injuries, Acevedo underwent two
surgeries, one on each hand, to repair carpal tunnel syndrone.
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wor ki ng fast because of a delay; the stern was understaffed; SEA
LAND crew nenbers knew the taut springline was unsafe; the SEA
LAND crew did nothing to prevent the accident; t he | anguage
barrier prevented clear comruni cation of the problemto the pilot.

Crescent makes the argunent that a tug cannot maintain a
"belly" in the hawser line at all tinmes. Atw n screwtug, such as
the BETTY SM TH, nust periodically engage alternating engines to
mai ntain a steady position in the water. Crescent argues that a
finding of fault based primarily on evidence of a taut hawser
pl aces an unrealistic burden on tugboats.

This argunent is well taken.

However, during an unberthing procedure, it is especially
inportant that a tug maintain a belly in the hawser line. This is
i nportant to prevent precisely the type of accident which occurred
in this case.

Captain Johnson testified® that the tug should not have
propell er wash while the ship is undocking. He testified that the
tug should have been in neutral gear at the tine of the accident.
He went further to say that if the tug were not in a neutral gear
and there was propeller wash, then the tug acted w thout orders
fromthe ship's pilot.

In the instant case there was anple evidence to support the
finding that the tug pulled away prematurely and w thout orders
fromthe pilot. Thirdmate Sink's observation of propeller wash and

Capt ai n Johnson' s testinony conbi ne to give a cl ear indication that

Page 159 et seq. of Exhibit One of the trial exhibits.
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Crescent was at fault.
Thirdmate Sink's observations i medi ately after the acci dent

were given considerable weight in evaluating the cause of the

accident. He saw snoke fromthe springline, propeller wash from
the tug, and an unusually taut hawser |ine between the tug and
shi p. In fact, Sink said the hawser was "straight out". Thi s

indicates nore than just a tenporary loss of the "belly" in the
towine. The trial judge found this persuasive proof that the tug
pul l ed away prematurely, placing a strain on the springline and
thereby creating a dangerous situation. A tug can be liable to a
seaman aboard the vessel being towed where the seaman is injured
due to the tug's premature attenpt to tow the vessel.®

The trial court stated in its reasons that Crescent would
have been held conpletely responsible for Acevedo's injuries but
for the actions or failure to act on the part of Thirdmate Sink,
and/ or Pil ot Johnson.

A finding of fact is clearly erroneous only if our review of
the entire record inpels the definite and firm conviction that a
m st ake has been conmitted.’” No such mistake was nmade in this
case.

| V.
ATTORNEYS FEES

Crescent contends that there is no basis for including

Simeon v. T. Smith & Son, Inc., 852 F.2d 1421 (5th
Cir.1988), cert. denied, 490 U S. 1106, 109 S.C. 3156, 104
L. Ed. 2d 1019 (1989).

‘Sullivan v. Rowan Cos., 952 F.2d 141, 147 (5th Cr.1992).
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attorney fees (incurred in the Puerto Rico suit between Sea-Land
and Acevedo) as an itemof damages; Crescent urges that each party
shoul d bear its own attorney fees. Crescent was not naned in the
first suit and was not informed of that suit until after the
settl enent. Crescent also contends that since Sea-Land and
Crescent were adverse, Sea-Land would have incurred the attorney
fees anyway.

Sea- Land contends that since Crescent breached the warranty of
wor ker | i ke performance, attorney fees are a recoverable item Sea-
Land cites Singer v. Dorr® and Stevens v. East-West Tow ng® in
support.

The facts presented in both cases are different from the
facts presented here. Indemification was awarded in both Singer
and Stevens. | ndemmi fication was not awarded and is not
appropriate in this case because both Crescent and Sea-lLand were
found to be at fault. Wen the warranty of workerli ke performnce
is breached, a co-tortfeasor (Sea-Land in this case) is not
shielded froma claimfor contribution. And where contributionis
appropriate, an award of attorneys fees is not.

Sea- Land contends that the holding in Odd Bergs Tankrederi A/'S
v. S/IT @il fspray! has no effect on this case because Sea-Land is
not cl aimng recovery under a contribution theory. Sea-Land seeks

recovery under an indemification theory for breach of warranty of

8272 F. Supp. 931 (E.D.La. 1967).

%649 F.2d 1104 (5th Gir.1981).

10650 F.2d 652, 655 (5th Gir.1981).
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wor ker | i ke perfornmance.

It is uncontroverted that Sea-Land was partially at fault for
the injuries suffered by Acevedo. Sea- Land does not appeal the
thirty-five percent allocation of fault. Wiile the trial court
found that there was a breach of the warranty of workerlike
performance, Sea-Land is not entitled to full indemity. Sea-
Land' s partial fault precludes full indemification. That is, Sea-
Land is entitled to a contribution (or partial indemity) from
Crescent and no nore.

Attorneys fees, under the facts of this case, are not a
recoverabl e el enment of damages. While attorneys fees nmay be an
appropriate item for danages when a vessel is vicariously liable
for the acts of a tug, it may not be awarded when proportionate
fault and contribution are applied.

Qdd Bergs holds that attorneys fees and | egal costs incurred
by a defending co-tortfeasor are not recoverable by way of
contribution fromother parties who are liable. That rule is clear
and directly on point in this case.

V.
CONCLUSI ON

For the above stated reasons, we AFFIRM the judgnent of the

trial court in part and REVERSE and RENDER t he judgnment in so far

as it awards attorneys fees.



