IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2614

GARY GRAHAM
Peti ti oner- Appel | ant,
ver sus
GARY L. JOHNSON,
Director, Texas Departnent of
Crimnal Justice,

| nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court for the
Southern District of Texas

August 28, 1996
Before KING GARWOOD and JOLLY, G rcuit Judges.

PER CURI AM

Petitioner-appellant Gary G aham (G aham, convicted in Texas
court of the capital nurder during robbery of Bobby Lanbert and
sentenced to death, appeals the district court’s denial of his

third habeas petition under 28 U . S.C. § 2254.! W concl ude that

The district court denied certificate of probable cause
(CPC). We carried Grahamis application for CPCwith the case, and
directed full briefing, and oral argunent, on the nerits. W now
grant CPC. All other undisposed of notions pending in this Court
are deni ed.



Graham has not adequately exhausted his state renedi es as required
by section 2254(b) & (c), and, despite the state’ s having wai ved
exhausti on bel ow, we determne, in the exercise of our discretion,
not to accept the waiver, and we accordingly vacate the district
court’s judgnent and remand the case to the district court wth
directions to dismss the petition without prejudice for failureto
exhaust state renedies.
Cont ext Facts and Procedural History

We generally sunmari ze the background and procedural history
of this case as follows.

About 9:30 p.m on May 13, 1981, in the parking lot of a
Saf eway Food Store in Houston, Texas, Bobby Lanbert, a custoner at
the store, was shot and killed by a lone black nmale who was
attenpting to rob him The perpetrator pronptly left the scene
W t hout being apprehended. Following his arrest for another
of fense about a week | ater, Graham then seventeen years old, was
charged with the capital nurder of Lanbert, and was convicted and
sentenced to death in October 1981 following a jury trial in the
182nd Judicial District of Harris County, Texas.? At the guilt-
i nnocence stage of the trial, anong ot her evi dence presented by the
state, Wlm Anobs, Daniel Gady (since deceased), and Bernadi ne

Skillern (nowBenton) testified to the shooting incident. However,

2Subsequent to his conviction and sentence, G aham pl eaded
guilty to and was sentenced to twenty year concurrent sentences for
ten different aggravated robberies conmtted May 14, 15, 16, 18,
19, and 20, 1981.



Skillern was the only trial wtness to identify Gaham as the
shooter. The other witnesses did not testify that G aham was not
or did not resenble the perpetrator, but nerely stated they di d not
get a good enough Ilook at, or sufficiently recall, the
perpetrator’s face to nake an identification. Skillern testified
she identified G ahamin a May 26 phot ographi c di splay and in a May
27 police station “line-up,” and she identified himin open court.
The defense presented no evidence at the guilt-innocence stage.
However, defense counsel attacked Skillern's identification in
Vi gorous cross-exam nation of her,3 and in argunent enphasized the
failure of the other wtnesses to identify G aham and urged that
the evidence failed to show Gaham was the perpetrator. At the
puni shment stage, the state presented evidence that during the
period May 14 through May 20, 1981, G aham robbed sone thirteen
different victinms at nine different locations, in each instance
| eveling either a pistol or a sawed-off shotgun on the victim Two
of the victins were pistol-whi pped, one being shot in the neck; a
sixty-four-year-old male victimwas struck with the vehicle G aham
was stealing fromhim and a fifty-seven-year-old fenmal e victi mwas
ki dnaped and raped. There was also testinony that G ahanis
reputation in the community for being a peaceful and | aw abi di ng

citizen was bad. The only defense evidence was the testinony of

3Def ense counsel al so noved to suppress Skillern' s testinony
on the basis that the photographic display and the line-up were
undul y suggestive. After an extensive evidentiary hearing out of
the presence of the jury, this notion was deni ed.
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Grahami s stepfather and grandnother, generally as to his good and
nonvi ol ent character.

On his direct appeal, Gahanmis conviction and sentence were
affirmed by the Texas Court of Crimnal Appeals in an unpublished
per curiamopinion. Gahamyv. State, 671 S.W2d 529 (Tex. Crim
App. 1984) (table). Certiorari reviewin the United States Suprene
Court was not sought.

Graham represented by new counsel, filed a state habeas
petition in July 1987, contending, inter alia, that he was
i nconpetent to be executed, that the Texas capital punishnent
schene was constitutionally defective for various reasons and did
not allow the jury to adequately consider mtigating evidence,
i ncludi ng his youth, and that he received i neffective assi stance of
counsel . Counsel was alleged to be ineffective in nunerous
respects, including the failure to adequately investigate and to
interview and call alibi wtnesses, and not allowing Gahamto
testify. A conpetency examnation was conducted, and an
evidentiary hearing was held in January 1988 before state district
judge Shipley (who had not presided at Gahanis trial) at which
Graham and other wtnesses, including three alibi wtnesses,
Wl iamChanbers, Mary Brown, and Dorothy Shield, testified, as did
also Gahanis trial counsel, Ronald Mck and Chester Thornton. On
February 9, 1988, the state trial habeas court entered findi ngs of

fact and conclusions of law in all respects adverse to G aham



findi ng, anong ot her things, that G ahamwas not inconpetent, that
hi s counsel advised himnot to testify but told himhe had a right
to do so and that the decision was his, that G aham never told
counsel he wanted to testify, and that (inter alia):

“4., Prior to trial, counsel [who had been appointed to
represent GrahamJune 12, 1981] reviewed the information
inthe State’s file several tines.

5. On nunerous occasions prior to trial, counsel net
with the applicant and attenpted to discuss the facts of
the case with him The applicant stated only that he did
not commt the robbery-nmurder and that he had spent the
evening with a girlfriend whose nane, appearance, and
address the applicant could not renenber.

6. Al t hough def ense counsel made nunerous i nquiries of
applicant, he did not give his defense counsel the nanes
of any potential alibi wtnesses, nor did the applicant
tell his counsel where he had been and what he had been
doing on the night of the instant offense, May 13, 1981.

7. No person ever presented hinself to defense counsel
as an alibi wtness, either before, during or after
trial.

8. Specifically, the applicant did not furnish his
counsel with the nanmes or addresses of Dorothy Shield,
WIIlians Chanbers, Mary Brown, or Lorain [sic] Johnson as
potential alibi wtnesses.

9. This court finds that the testinony of WIIiam
Chanbers, Mary Brown and Dinah MIler concerning Gary
Grahani s whereabouts on May 13, 1981 is not credible
t esti nony.

10. Gary Graham was aware that an investigator was
working with defense counsel in connection wth the
defense of his case.

11. Counsel for applicant hired an investigator, Meryv
West, who assisted themin investigating and interview ng
possi bl e defense wi tnesses.”

The state habeas trial court concluded that in all respects G aham



had received effective assistance of counsel. The Court of
Crim nal Appeals, in an unpublished per curiamorder with reasons
i ssued February 19, 1988, deni ed habeas relief, essentially on the
basis of the habeas trial court’s findings.

Shortly thereafter, G aham through his newcounsel, filed his
first federal habeas petition in the district court below He
asserted, anong other things, that his age at the tine of the
of fense constitutionally prevented his execution, that he was not
mentally conpetent to be executed, that the Texas capital
sent enci ng schene did not all ow adequat e consi deration of his youth
and other mtigating circunstances, and that his counsel was
ineffective in diverse respects including the follow ng, viz:
failing to conduct adequate pretrial investigation, failing to
interview all the witnesses, failing to adequately cross-exam ne
Skillern, failing to bring forth alibi wtnesses, failing to
develop a proper trial strategy, failing to call nore than two
W t nesses at sentencing, and failing to allow Gahamto testify.
The district court denied relief and we denied CPC G aham v
Lynaugh, 854 F.2d 715 (5th G r. 1988). W specifically reviewed
the allegations concerning ineffective assistance of counsel and
the state habeas court findings in respect thereto, id. at 721-22,
and concl uded “that Graham has failed to overcone the presunption
that the state court’s findings were correct.” 1d. at 722. The

Suprene Court in a per curiamorder granted certiorari, vacated our



judgnment and remanded the case to this Court “for further
consideration in light of Penry v. Lynaugh,” 109 S.C. 2934 (1989).
Graham v. Lynaugh, 109 S. C. 3237 (1989). On remand, the sane
panel of this Court, in part | of its opinion on renmand, reinstated
all of its 1988 opinion except section IIB thereof (854 F.2d at
718-720) dealing with whether the Texas capital sentencing schene
al | oned adequat e consi deration of mtigating evidence, particularly
youth. Grahamv. Collins, 896 F.2d 893, 894 (5th Cr. 1990). The
1990 panel decision went on to hold that the Texas capital
sentencing schene, contrary to Penry, did not allow adequate
consi deration of Graham s youth, and accordingly vacated his death
sent ence. ld. at 898. W then took the case en banc and
ultimately affirmed the denial of habeas relief. G aham v.
Collins, 950 F.2d 1009 (5th Cr. 1992) (en banc). The en banc
Court specifically reinstated part | of the 1990 panel opi nion (896
F.2d at 894), thus reinstating all of the 1988 panel opi nion except
part 11B thereof (854 F.2d at 718-720). |Id., 950 F.2d at 1013 n. 4.
The en banc Court went on to reject G ahamis contention that the
Texas capital sentencing schene did not all ow adequate
consideration of his mtigating evidence, particularly his youth.
| d. Accordingly, we reinstated our prior mandate affirmng the
district court’s dismssal of Gahams habeas petition. ld. at
1034. The United States Suprene Court subsequently affirned,

addressing only the youth-Penry issue and holding that any claim



that the Texas capital sentencing schene did not allow adequate
consi deration of youth was barred under Teague v. Lane, 109 S. Ct
1060 (1989). Grahamv. Collins, 113 S.Ct. 892 (1993).*

On April 20, 1993, Graham through counsel, filed his second
state habeas. In this petition, Gahamfirst again urged that his
counsel was ineffective for failing to devel op or present defense
evi dence or neaningfully test the prosecution’s evidence, and that
G aham had t hus been “condemmed to die for a crine that he al nost
certainly did not commt.” Gaham also asserted that the tria

court’s voir dire erroneously equated “deli berateness,” as used in
the first punishnment issue, with “intent” as relevant to guilt or
i nnocence. Finally, it was asserted that the punishnent issues did
not adequately allow consideration of Gahanis youth.?® Thi s
petition was supported by a Mrch 31, 1993, affidavit of the
i nvestigator (West) retained by Gahanmis trial counsel; April 17,
1993, affidavits by Ml col m Stephens and wi fe Lorna Stephens that

they cane on the crine scene just after the shooting, saw a young

bl ack man run away (not followed in the | ot by anyone in a car, as

‘Later the sane year, the Suprene Court in Johnson v. Texas,
113 S. . 2658 (1993), where the Teague bar was i napplicable, held
that the Texas capital sentencing schene allowed adequate
consideration of youth as a mtigating factor.

The apparent basis for nmaking this argument despite the
Suprene Court’s decision in G ahamwas the theory that G aham by
its reliance on Teague, did not apply except in federal habeas
actions. On February 19, 1993, the Suprene Court had granted
certiorari in the direct appeal case of Johnson v. Texas, 113 S. Ct
1148 (1993), raising the youth-Penry issue.

8



Skillern had testified she foll owed the perpetrator) who was about
5'5" tall (a line-up chart indicated G aham was 59" tall);
affidavits of Wl nma Anos (April 15, 1993) and Ronal d Hubbard ( Apri

18), who were present at the scene; affidavit of Mary Brown (Apri

18), Gahanis wife; and affidavits of WIlIliam Chanbers (April 18),
Grahamis cousin, Dorothy Shields (April 18), and Lorai ne Johnson
(April 18). Gahamfiled a supplenent to his petition early the
morning of April 26 adding a claim that because he was actually
i nnocent his execution would be wunconstitutional, relying on
Herrera v. Collins, 113 S. . 853 (1993). Thi s suppl enent was
supported by an April 26, 1993, affidavit of Ml col mStephens. The
state filed a reply, supported by affidavits (including an Apri

21, 1993, affidavit of Mk, an April 22, 1993, affidavit of West,
and a March 26, 1993, affidavit of Skillern). Later the sane day,
April 26, the state habeas trial court, Judge Shipley, entered
findi ngs and concl usi ons, and suppl enmental findings, recomrendi ng
denial of relief. The court adopted its previous findings and
conclusions entered February 9, 1988, respecting Gahanms first
state habeas,® found that the April 18, 1993, alibi affidavits of
Chanbers, Brown, Shield, and Loraine Johnson were “not credible,”
that West’'s March 31, 1993, affidavit, in light of his April 22,

1993, affidavit showng |oss of nenory, was “not reliable,” that

The only exception is that the court withdrew its previous
concl usion that Graham was procedurally barred from attacking the
Texas capital sentencing schene.



Anmos’ April 15, 1993, affidavit “is not credible,” that Hubbard and
t he St ephenses di d not see the actual shooting and their affidavits
do not undermine Skillern's identification,’ and that Skillern's
“testinony is credible.” The court concluded that the allegations
of defective performance of counsel for failing to adequately
investigate, interview wtnesses, and call alibi wtnesses had
been rejected in the previous state habeas and hence need not be
considered again, and, alternatively, that neither defective
performance i n any respect nor resultant prejudice was shown.® The

court further concl uded:

“6. The applicant’s claim of actual innocence,
i ndependent of any constitutional infirmtyinhistrial,
i's not cognizable in state or federal habeas proceedi ngs;
therefore, the applicant is not entitled to state or
federal relief based on such claim

7. Alternatively, even assumng the applicant’s
cl ai mof actual innocence is cognizable, the applicant’s
show ng of ‘innocence’ falls far short of the threshold
show ng which woul d have to be nade in order to trigger
its consideration and relief based thereon. Thus, the
applicant fails to show deficient performance, nmuch | ess
harm in counsels’ representation at trial.”

On April 27, 1993, the Court of Crim nal Appeal s deni ed habeas

I'n his supplenental finding, Judge Shipley found that
Stephens’ April 26 affidavit stating he had seen the true
kill er—unnaned—several tinmes in 1983 and 1985 was “suspect and not
credible” and that the affidavit’s negative identification of
G aham from phot ographs of himwas “not reliable.”

8The court also concluded that the outcone of Johnson v.
Texas, a direct appeal case raising the youth-Penry issue that was
then pending before the Suprenme Court, certiorari having been
grant ed February 19, 1993, Johnson v. Texas, 113 S. Ct. 1148 (1993),

woul d be inmmaterial under Teague because G ahanis conviction and
sentence were already final.

10



relief in a per curiamorder stating “The Court has reviewed the
record. The findings and conclusions entered by the trial court
are supported by the record and upon such basis the relief sought
is denied.” Ex parte G aham 853 S.W2d 564, 565 (Tex. Crim App.
1993), cert. denied, 113 S.Ct. 2431 (1993). Gaham on April 28,
1993, then filed a section 2254 petition with the district court
bel ow; however, the Texas governor having granted G ahama thirty-
day stay of execution the sane day, Gaham then dism ssed his
section 2254 petition without prejudice before the state could
answer it. Fed. R Gv. Proc. 41(a)(1)(i). Also on April 28,
1993, G ahamfiled a petition for certiorari in the United States
Suprene Court seeking review of the April 27, 1993, order of the
Court of Crimnal Appeals. Thereafter, G ahanis execution was set
for June 3, 1993. On May 14, 1993, G ahamfiled with the Court of
Crimnal Appeals a notion for reconsideration of its April 27,
1993, order. On May 24, 1993, the Suprene Court denied G ahanis
petition for certiorari directed to the April 27, 1993, order of
the Texas Court of Crimnal Appeals. Gahamyv. Texas, 113 S. C.
2431 (1993). On June 2, 1993, the Court of Crimnal Appeals
overrul ed Grahanis notion for reconsideration but ordered G ahanis
execution “stayed for 30 days pending the resol ution of Johnson v.

Texas by the United States Suprene Court.” Ex parte Graham 853

11



S.W2d 565, 567 (Tex. Crim App. 1993).°

On June 24, 1993, the Suprene Court issued its opinion in
Johnson v. Texas, 113 S.Ct. 2658 (1993), holding that the Texas
capital sentencing schene adequately all owed consideration of the
defendant’s youth as a mtigating factor.

Grahamthen filed in the Court of Crimnal Appeals a notionto
continue the stay of execution and for remand to the state trial
court for an evidentiary hearing on his clains of ineffective
assi stance of counsel, based on newy discovered evidence. 1In a
per curiamorder issued July 5, 1993, the Court of Crim nal Appeals
denied the notion to continue stay, and denied the notion for

remand w thout prejudice to presenting the clains to the state

°The June 2, 1993, order al so states:

“I'n. the instant cause, applicant filed a notion
requesting this Court reconsider our initial denial of
relief. See Tex.R App.Proc 213(b). Applicant presents
four grounds for reconsideration. In his first ground,
applicant requests a stay of execution pending the
resol ution of Johnson v. Texas, No. 92-5653 (U. S. Sup. Ct.
pendi ng). Secondly, applicant requests this Court file
and set his petition to determne the trial court’s
reliance on Teague v. Lane, 489 U. S. 288, 301, 109 S. C
1060, 1070, 103 L.Ed.2d 334 (1989) (plurality opinion)
and Ex parte Acosta, 672 S.W2d 470 (Tex. Cri m App. 1984).
Applicant’s third and fourth grounds for reconsi deration
in his petition concern constitutional protections
agai nst the execution of an ‘innocent person.’ Upon due
consideration, we refuse to consider the nerits of
applicant’s second, third and fourth grounds for
reconsi derati on. See Ex parte Graham 853 S.W2d 564
(Tex. Crim App. 1993). However, on our notion and for
reasons which wi Il | becone apparent, applicant’s execution
is stayed. See Tex.R App.Proc. 213(b).” 1d. at 566.

12



trial court. Ex parte Graham 853 S.W2d 565 at 570-71 (Tex. Crim
App. 1993). The Court of Crimnal Appeals stated (id. at 571):

“Applicant has filed a Motion to Continue the Stay
of Execution and for Remand for Evidentiary Hearing on
Claim of Ineffective Assistance of Counsel in which
clains of ineffectiveness of counsel are nmde.?

Wth regard to Applicant’s notion it is noted that
we have no allegation of ineffectiveness of counsel
properly pending before us. Such nust be presented to
the trial court first and transmtted to this Court
pursuant to Art. 11.07, supra. . . . That article
requires all clains to first be presented to the tria
court and, followng a fact finding procedure conducted
in that court, to be transferred to this Court. Since
Applicant has failed to present these clains tothe trial
court, they are not properly before us at this tine.
Accordingly, we wll dismss Applicant’s Mtion to
Continue Stay and Remand For an Evidentiary Hearing
W thout prejudice to file the claimin the appropriate
court.

Applicant’s Motionis, therefore, dism ssed w thout
prejudice to file his application in the trial court
pursuant to Art. 11.07, 8 2, et seq., supra.”

L It is noted that Applicant alleged ineffective
assi stance of counsel in an earlier wit application, an
evidentiary hearing was held and this Court deniedrelief
based on the findings of fact and conclusions of |aw
devel oped as a result of that hearing, at which hearing
counsel testified. Ex parte G aham (Tex.Cr.App. No.
17,568-01, delivered February 19, 1988). However,
Applicant contends that newly discovered or available
evidence relating to counsel’s effectiveness casts doubt
on the efficacy of the fact finding process conducted at
that tine. W express no opinion at this tinme on
Applicant’s contentions given that the trial court is the
appropriate forumfor the gathering and presentation of
factual matters under Article 11.07.”

Grahami s execution was set for August 17, 1993.
On July 21, 1993, G ahamfiled a civil suit in state court in

Travis County agai nst the Texas Board of Pardons and Par ol es ( TBPP)

13



seeking an evidentiary hearing before that body on his request for
cl emency based on his claimof actual innocence. After a July 27,
1993, hearing, the Travis County state district judge, on August 9,
1993, issued a tenporary injunction requiring the TBPP to hold a
hearing on Grahanmis claimof innocence not |ater than August 10,
1993, or, in lieu thereof, to reschedul e his execution until after
such a hearing. The TBPP did not hold such a hearing, but instead
filed a notice of appeal to the state court of appeals in Austin,
whi ch appeal operated to supersede the trial court’s order. On
August 13, 1993, the Austin Court of Appeals, on G ahanis notion,
enj oi ned his execution pending resolution of the TBPP s appeal to
it. On August 16, 1993, the Court of Crim nal Appeals, on Gaham s
nmotion, stayed his execution “pending further orders by the Court.”
On the sane day, the Court of Crim nal Appeals al so deni ed noti ons,
filed by the district attorney of Harris County and the TBPP, for
leave to file with the Court of Crimnal Appeals applications for
mandanmus to require the Austin Court of Appeals to vacate its
i njunction prohibiting G aham s execution. State ex rel Hol nes v.
Third Court of Appeals, 860 S.W2d 773 (Tex. Crim App. 1993).

In the interim Gaham through counsel, on July 22, 1993,
filed his instant section 2254 petition with the district court
below. The petition asserts only two grounds for relief: first,
that Gcahamis actually innocent of the offense, sois entitled to

relief under the opinions of five justices in Herrera v. Collins,

14



113 S. . 853 (1993), that “the execution of an innocent person
woul d violate the Constitution”; and, second, that G aham was
deni ed effective assistance of counsel, in that counsel failed to
adequately investigate, particularly infailing to interviewcrine
scene witnesses naned in the police report, failed to investigate
and present an alibi defense, failed to properly question w tness
Anps, and failed to call Hubbard as a w tness. ! G ahamal so noved
for an evidentiary hearing and for | eave to undertake discovery.
Grahamis petition was supported by nunerous affidavits and
exhi bits. Mich of this supporting matter consi sted of material not
previously submtted to the state courts. This “new’ materi al
included the followng: (1) a July 10, 1993, affidavit of Sherian
Et uk, who worked at the Saf eway on the evening of May 13, 1981, and
saw the shooting, or its imediate aftermath, described the
perpetrator as a young bl ack nman not taller than 5 6" having a very
narrow face and light build, and declared she had been shown
“phot ogr aphs” by the police, was never contacted by anybody on
behal f of Graham and, exam ning four photographs of G aham ("one
arrest photo, two . . . in a line-up with other guys, and one .
dressed nice”) stated “none of these photos depict the guy who

shot the man out in the parking lot that night”; (2) May 25, 1993,

199G aham al so asserted that his counsel failed to denonstrate
that the .22 pistol Gahamhad with hi mwhen arrested May 20, 1981,

(a matter which was not disclosed until the punishnment stage of
trial) was not the pistol (also a .22 caliber) with which Lanbert
was shot. There had been no evidence or contention that the

weapons were t he sane.

15



affidavit of Leodis WI kerson (age twelve in My 1981), who was
present at the Safeway store with his aunt and cousi ns the evening
of May 13, 1981, and wtnessed the shooting, and was never
contacted by anyone on Grahanis behal f, describing the shooter as
a short, young black man wthout a nustache!® (whose facial
characteristics Wl kerson doesn’t renenber “that well anynore”) and
stating that of the three attached photographs of Gaham(one in a
line-up) “none of themto the best of ny nenory | ooks anything |ike
the man who did the shooting at the Safeway”; (3) a May 1993
af fidavit of Vanessa Ford tending to corroborate the alibi portions
of Loraine Johnson’s June 1, 1993, affidavit; (4) a June 1, 1993,
affidavit of Loraine Johnson that gives essentially the sane
information as her April 18, 1993, affidavit (which had been before
the state court), but adds nore detail about her inform ng G ahanis
attorney, Mock, of the alibi; (5 a June 28, 1993, affidavit of Jo
Carol yn Johnson that corroborates Loraine Johnson’s affidavits as
to Loraine informng Mk of the alibi wtnesses; (6) Houston

Pol i ce Departnent report on the offense; (7) July 1993 report of

UThere is evidence G ahamthen had a nustache.

2This report, anobng other things, indicates that shooting
W t ness Hubbard (who did not testify at trial and was not contacted
by anyone for the defense) described the shooter as 55" tall and
clean shaven and did not pick G aham out of the line-up that
Skillern saw, gives information about Etuk and W1 kerson w t nessi ng
the shooting; gives information indicating that Skillern did not
make a positive identification of G ahamfromthe photo spread; and
reports that the pistol Gahamwas found with when arrested May 20
did not fire the shot that killed Lanbert. The state says this
report—or the parts of it relating to Skillern—were part of the

16



psychol ogi st Loftus as to review of affidavits, statenents, or
testinony of wtnesses to the offense (Anps, Hubbard, Etuk,
W kerson, the Stephenses, and Skillern), concluding Skillern’s
identification of Graham was |ikely unreliable; (8) report dated
April 20, 1993, of psychologist WIlis, generally to the sane
effect as the above Loftus report, and stating, inter alia,
“Bernadine Skillern’s identification is totally lacking in
reliability”; and (9) Houston Police Departnent Firearns Report of
May 26, 1981, indicating the .22 caliber pistol Gahamhad wth him
when arrested was not the .22 caliber pistol with which Lanbert was
kill ed.

The state filed its answer and notion for summary judgnent
August 6, 1993, with supporting material, including an audio and
video tape of an April 30, 1993, interview wth Ml col m St ephens.
The state's response wai ved exhaustion, ® and did not affirmatively

rai se the i ssue of successive or abusive petition under Rule 9(b)

record of the October 1981 trial hearing (out of the jury’'s
presence) on whether the Skillern pre-trial identifications were
overly suggesti ve. In any event, however, it is clear that the
report was not put before Judge Shipley—or cited to him—n any of
t he state habeas proceedi ngs.

13The state’s pleadi ng states:

“As Respondent understands them G aham has not
exhausted his avail abl e state court renedi es, i nasnmuch as
he presents different evidence in support of theminthis
habeas petition (for instance, Sharian [sic] Etuk’'s
affidavit, Elizabeth Loftus report). Nonet hel ess, as
delay to permt exhaustion would only allow G aham to
further politicize his case, Respondent waives an
exhaustion defense.”

17



of the rules relating to section 2254 proceedings or state |aw
procedural default. It didrely on the presunption of correctness
of the state court findings under section 2254(d), but did not cite
Keeney v. Tamayo-Reyes, 112 S. . 1715 (1992), or any of its
progeny. That sanme day, G ahamfiled a seventeen-page response to
the state’s answer and notion for summary judgnent.

On August 13, 1993, the district court, wthout any
evidentiary hearing, rendered judgnent dismssing Gahanis
petition. Gahamv. Collins, 829 F. Supp. 204 (S.D. Tex. 1993).%
Grahamfiled his notice of appeal the sane day.

The district court initially noted that the state had wai ved
exhaustion. |d. at 207. Then turning to Graham s claimof actua
i nnocence, the court apparently interpreted Herrera to require a
“threshold showing” that “based on proffered newy discovered
evidence and the entire record before the jury that convicted him
no rational trier of fact could [find] proof of guilt beyond a
reasonabl e doubt.” 1d. (internal quotation marks omtted). The
court rejected Grahamis claim concluding he “has not net the
‘“extraordinarily high' threshold show ng of actual innocence.” 1d.
Next, the court rejected Grahani s i neffective assi stance of counsel

claim It noted that this was a successive claim that had been

14The court also denied Gahanmis notions for evidentiary
hearing, for |eave to undertake discovery, for stay of execution,
and for CPC, Gahamis notion to proceed in forma pauperis was
gr ant ed.

18



resol ved against Graham in his first federal habeas, but that
Grahamcoul d avoi d the bar agai nst a successive petition by making
a col orabl e showi ng of factual innocence. The court observed that
the affidavits of Etuk, Hubbard, West, and Anpos “if credited, would
satisfy” this requirenent, and that “[t]he state court has
determ ned that two of these affidavits are not credible.” 1d. at
208. The court went on to “assune arguendo that the evidence
Graham has presented nmakes out a colorable show ng of factual
i nnocence,” and accordingly considered the nerits of Gahams
i neffective assistance of counsel claim 1d. The court applied
the section 2254(d) presunption of correctness to the state trial
court’s April 26, 1993, findings,?® and, concluding on that basis
that neither defective performance nor prejudice had been shown,
held that G aham s ineffective assistance of counsel claim was
wi thout nmerit. 1d. at 208-09.

The scene now shifts back to the Texas courts, nore
particularly the judicial proceedings relating to the TBPP

On April 20, 1994, after G ahanis appeal herein had been fully
briefed and argued, the Texas Court of Crimnal Appeals granted

writs of mandamus sought by the TBPP and the District Attorney of

The court referred particularly to thirteen specific
findings. The court noted in passing that the state court “did not
review the affidavits of eyew tnesses Sherian Etuk and Leodis
Wl kerson Jr., the affidavits of alibi wtnesses Vanessa Ford and
Jo Carolyn Johnson, or the Houston Police Departnent Firearns
Report.” Id. at 209.
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Harris County directing the Austin Court of Appeals to set aside
its injunction, which had precluded G aham s execution pending
resolution of the TBPP s appeal of the Travis County district
court’s tenporary injunction. State ex rel Holnmes v. Court of
Appeal s, 885 S.W2d 389 (Tex. Crim App. 1994).'® G aham through
counsel, appeared before the Court of Crimnal Appeals as the real
party ininterest. The Court held that the Austin Court of Appeals
had no jurisdiction to enjoin Gaham s execution. |d. at 393-396. %
The court went on to address the scope of Grahami s available state
habeas renedies in respect to his claimthat evidence discovered
since his conviction denonstrated his actual innocence. The court
considered Herrera and its earlier opinion in Ex parte Binder, 660
S.W2d 103 (Tex. Crim App. 1983). The court observed that in
Bi nder it had held “*‘ post-conviction habeas corpus has not been and
its not nowthe appropriate renmedy for an applicant whose clai mfor

relief is based on newy discovered evidence.'” ld. at 397

%Pr evi ously, on Novenber 9, 1993, the Court of Crimnal
Appeal s had, sua sponte, reconsidered its August 16, 1993, order
denying leave to file the applications for mandanus, and had
granted such leave to file (and stayed further proceedings in the
Austin Court of Appeals). State ex rel Hol nmes v. Court of Appeals,
885 S.W2d 386 (Tex. Crim App. 1993).

YThe court stated that its opinioninthis respect was |imted
to jurisdictionto enjoin execution and did not preclude the Austin
Court of Appeals “from addressing the issues raised by the Board
[ TBPP] in appealing the order conpelling a hearing on Gahanis
request for clenmency. Nor does this opinion preclude G ahamfrom
continuing to seek civil review of the clenency process.” 1|d. at
390 n. 11.
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(quoting Binder at 106). The court then stated that “Gaham
contends that newy di scovered evi dence denonstrates his i nnocence
of the crinme for which he was condemmed,” that “[f]rom our reading
of Herrera, we understand six nenbers of the Suprene Court to have
recogni zed the execution of an innocent person would violate the
Due Process Cause” and that “[w]jith this sound and fundanenta
principle of jurisprudence we cannot disagree; such an execution
would surely constitute a violation of a constitutional or
fundanental right.” 1d. at 397. The Court went on to concl ude “we
hold that habeas corpus is an appropriate vehicle for Gahamto
assert his claim To the extent that it conflicts wth this
hol di ng, Binder is expressly overruled.” |d. at 398. The Court
proceeded to consider the standard under which a claim such as
G ahani s shoul d be addressed i n a Texas habeas context. It held in
this respect as foll ows:

“. . . we hold an applicant seeking habeas relief based

on a claim of factual innocence nust, as a threshold,

denonstrate that the new y di scovered evidence, if true,

creates a doubt as to the efficacy of the verdict

sufficient to underm ne confidence in the verdict and

that it is probable that the verdict would be different.

Once that threshold has been net the habeas court nust

afford the applicant a forum and opportunity to present
his evidence.” (1d. at 398).

“This threshold standard and burden of proof wll
satisfy the Due Process Cause of the Fourteenth
Amendnment and we adopt themin the habeas context. |If
the applicant neets the threshold standard announced
above the habeas judge nust hold a hearing to determ ne
whet her the newl y di scovered evi dence, when considered in
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light of the entire record before the jury that convicted
him shows that no rational trier of fact could find
proof of guilt beyond a reasonabl e doubt.

Therefore, we . . . hold that, pursuant to Tex. Code
Crim Proc. Ann. art. 11.07, G aham nmay appropriately
couch his clains of factual innocence in the context of

a violation of the Due Process Cl ause of the Fourteenth
Amendnent.” 1d. at 399 (footnote call omtted).

Significantly, in a footnote appended to the |ast above quoted
sentence, the Court stated:
“We note that in denying Grahani s second application

for wit of habeas corpus, we sunmarily overruled a

simlar claim based on the Due Process C ause of the

Fourteenth Amendnent to the United States Constitution.

Graham 853 S.W2d at 565. We decide the issue today

after extensive briefing by the parties and careful

reconsideration of Gahanis claim Consequently, we
believe our sunmary action was erroneous and Grahamis

not precluded from raising simlar allegations in a

subsequent wit application.” 1d. at 399 n.13.

Finally, the Court declined to use the case then before it to
itself then resolve G ahanis claim because “there is no [habeas]
application presently pending before this Court, nor has the trial
judge been given the opportunity to prepare findings of fact
consistent with art. 11.07 8 3.7 Id. at 399. The Court observed,
however, that “Graham is free to pursue his clains through the
filing of an application under Tex. Code Crim Proc. Ann. art.
11.07." 1d.18

The Austin Court of Appeals on June 22, 1994, set aside the

8The Court also vacated its August 16, 1993, stay of
execution. 1d. So far as we are aware, no execution date has been
fi xed since then.
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Travis County district court’s tenporary injunction against the
TBPP, but did not rule on the nerits of the controversy. Texas Bd.
of Pardons and Paroles v. Gaham 878 S.W2d 684 (Tex. App. Austin
1994) . Thereafter, in Qctober 1994 the Travis County district
court rendered judgnent that Grahamwas not entitled to a hearing
before the TBPP on his clenency petition based on his actual
i nnocence claim G aham appeal ed, and on January 10, 1996, the
Austin Court of Appeals affirnmed. G ahamv. Texas Board of Pardons
and Paroles, 913 S.W2d 745 (Tex. App. Austin, 1996; wit disnd
W.0.j.). The Austin Court of Appeals relied |largely on the Court
of Crimnal Appeals’ April 20, 1994, opinion in State ex rel
Hol nes, supra. The Austin Court of Appeals stated:

“I ndeed, the protections afforded by the Texas
Constitution may exceed those of the federal constitution
even though the phrasing of a provision is the sanme or
simlar in both charters. . . . Wth this independent
vitality of our state constitution in mnd, we hold that
t he due course of | aw provision inthe Texas Constitution
guarantees G ahamthe right to a hearing on his clai mof
actual innocence. Qur reasoning is nmuch the sane as that
enpl oyed by the Court of Crimnal Appeals in [State ex
rel] Hol nes: the execution of an innocent prisoner
violates the constitution, and therefore a claim of
actual innocence by a death-row prisoner based on newy
di scovered evidence nerits a hearing. Hol nes, 885 S. W 2d
at 397-98. However, we determ ne that Grahamis right to
a due course of law hearing on his claim of actual
i nnocence has been satisfied by the habeas corpus
procedure fashioned for him by the Court of Crimnal
Appeal s in Holnmes. Upon a show ng of new evi dence that
underm nes confidence inthe jury verdict, G ahamw || be
entitled to an evidentiary hearing in accordance wth
statutory post-conviction habeas corpus procedures.
Hol mes, 885 S.W2d at 398-99. . . . Now that the Court
of Crimnal Appeals in Holnes has created a judicial
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vehicle for testing such a clai mof actual innocence, we

hol d that the Texas Constitution does not afford G aham

an additional, duplicative hearing within the executive-

cl emency process.” Gaham 913 S.W2d at 751.

Di scussi on

In his appeal to this Court, G ahamreiterates his clains nade
bel ow and asserts that the district court erred by denying his
petition without any evidentiary hearing, that he was denied
effective assi stance of counsel, that G ahamis i nnocent and under
Herrera “[t] he i nadequacy of the clenency ‘fail-safe’ requires this
Court to intervene,” and that the district court erred in granting
summary judgnent before the expiration of the ten-day notice period
provided by Fed. R CGv. Proc. 56(c). W do not reach the nerits
of these contentions, as we hold that G ahanis habeas petition
shoul d be dism ssed for failure to exhaust state renedies.

The exhausti on doctrine, generally codified in section 2254(Db)
& (c), requires that normally a state prisoner’s entire federal
habeas petition nust be dismssed unless the prisoner’s state
remedi es have been exhausted as to all clains raised in the federal
petition. Rose v. Lundy, 102 S.C. 1198 (1982). As the Court said
i n Rose:

“A rigorously enforced total exhaustion rule wll

encourage state prisoners to seek full relief first from

the state courts, thus giving those courts the first

opportunity toreviewall clains of constitutional error.

As the nunber of prisoners who exhaust all of their

federal clains increases, state courts nay becone

increasingly famliar with and hospitable toward federal

constitutional issues. . : Equal Iy as inportant,
federal clains that have been fully exhausted in state
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courts wll nore often be acconpanied by a conplete

factual record to aid the federal courts in their

review.” 1d. at 1203-4.

We have held that a habeas petitioner fails to exhaust state
remedi es when he presents material additional evidentiary support
to the federal court that was not presented to the state court.
See Joyner v. King, 786 F.2d 1317, 1320 (5th G r.) (holding that
the policies underlying the exhaustion doctrine require that “new
factual allegations in support of a previously asserted |egal
theory” be first presented to the state court), cert. denied, 479
U S. 1010 (1986); Brown v. Estelle, 701 F.2d 494, 495-96 (5th Cr.
1983) (holding that when a claimis filed in federal court in a
significantly stronger evidentiary posture than it was before the
state court, it nust be dismssed for failure to exhaust state
remedies). See also Barrientes v. Johnson, No. 95-40880 (5th Cr
Aug. 20, 1996) (unpublished).

Graham in support of his current section 2254 petition, has
presented significant evidentiary support for his clains of actual
i nnocence and ineffective assistance of counsel that was never
presented to the state courts. Thus, he has not exhausted his
state renedies.

O course, exhaustion is not required if it would plainly be
futile. *“An exception [to the exhaustion requirenent] is made only
if there is no opportunity to obtain redress in state court or if

the corrective process is so clearly deficient as to render futile
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any effort to obtain relief.” Duckworth v. Serrano, 102 S. C. 18,
19 (1981).

As to Grahamis ineffective assistance of counsel claim the
Court of Crimnal Appeals inits per curiamorder of July 5, 1993,
denied Graham relief “wthout prejudice” to his first seeking
relief in the trial court on the basis of his clains of newy-
di scovered evidence. Ex parte Gaham 853 S.W2d at 571 & n.1.1°
Graham has not exercised that right, and it appears to be still
available to him Cf. Tex. Code Crim Proc. Art. 11.071 8 5(a)
(all owi ng successive claim if previously “the factual or |egal
basis for the claim was unavailable,” or if it is shown “by a
preponderance of the evidence, but for a violation of the United
States Constitution no rational juror could have found the

applicant guilty beyond a reasonabl e doubt,” or if it is shown “hy
cl ear and convincing evidence, but for a violation of the United
States Constitution no rational juror would have answered in the
state’s favor one or nore of the [punishnent] special issues”); 8§

5(e) (factual basis unavailable if “not ascertainable through the

exerci se of reasonable diligence”).?

¥This July 5, 1993, order of the Texas Court of Crimnal
Appeal s is not nentioned in the district court’s opinion; nor was
it called tothe district court’s attention, or to the attention of
this Court, by the parties.

201t is unclear whether section 11.071, enacted in 1995, would
apply to a subsequent state habeas application by G ahamor, if so,
just how it woul d.
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As to Grahami s actual innocence claim the Court of Crim nal
Appeal s’ April 20, 1994, decision holds that G ahanmis allegations
inthis respect state a constitutional claim both under the United
States Constitution (based onits reading of Herrera) and under the
Texas Constitution, each cognizable in a state court habeas
proceeding, that, after “careful reconsideration of Gahams
claim” its earlier action in which it “summarily overrul ed”
Grahanis said claim “was erroneous,” and that “Gahamis free to
pursue his clains” through a subsequent state habeas corpus
proceeding. State ex rel Holnes, 885 S.W2d 389, 397-399 & n. 13.
This seens to be a clear holding that state habeas relief is
avail able to Gahamw th respect to this claimon a basis at |east
as favorable to himas he would have in federal court.? To the
sane effect is the January 1966 opinion of the Austin Court of
Appeal s in G ahamv. Texas Board of Pardons and Paroles, 913 S. W 2d
at 751 (“on his claimof actual innocence . . . upon a show ng of
new evi dence t hat underm nes confidence in the jury verdict, G aham

will be entitled to an evidentiary hearing in accordance wth

2I\\¢ observe that under State ex rel Hol nes Grahanis required
“threshol d” showing to be entitled to an evidentiary hearing on his
actual innocence clai m—~new y di scovered evidence [which], if true,
creates a doubt as to the efficacy of the verdict sufficient to
underm ne confidence in the verdict and that it is probable that
the verdict would be different” (id. at 398) —appears sonewhat | ess
difficult for Gaham to neet than the “threshold show ng” that
“based on proffered newy di scovered evidence and the entire record
before the jury . . . norational trier of fact could [find] proof
of guilt beyond a reasonabl e doubt” applied by the district court
below. G ahamv. Collins, 829 F. Supp. at 207.
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statutory post-conviction habeas corpus procedures”).

We are unable to conclude that resort by G ahamto the state
courts respecting either—much | ess both—of the clains raised in
his instant petition would be futile.

Finally, we consider the effect of the state’'s waiver of
exhaustion. Cearly, failure to exhaust is not a jurisdictional or
inflexible bar to the grant of federal habeas relief to a state
prisoner. G anberry v. Geer, 107 S.C. 1671 (1987); MCee V.
Estelle, 722 F.2d 1206 (5th Cr. 1984) (en banc); Thonpson v.
VWai nwight, 714 F.2d 1495 (11th Gr. 1983). Just as clearly,
however, federal courts, trial and appellate, are not obliged to
accept a state’ s wai ver of exhaustion, though ordinarily the waiver
wi Il be honored.?? As we said in MCee:

“Afinding of wai ver does not concl ude our consi derati on,

for a district court or a panel of this court may

consider that it should not accept a waiver, express or

inplied. As the Eleventh Crcuit observed in Thonpson v.
VWai nwight [714 F.2d 1495; 1983], ‘[c]omty is not a one

way street. . . . Strong federal interests nay exist
that, balanced against those of the state in the
particular case, wll permt the district court inits

discretion to decline a waiver and require state
exhaustion.’ 714 F.2d at 1509. One of those interests
is the burden on the federal system Additionally, it
may appear that state renedies would be effective, or
that evidentiary devel opnent woul d be ai ded by requiring
a hearing in state court. . . . Accordingly, we hold, as

22The district court here did not address whether to accept the
state’s waiver, did not have the July 5, 1993, Court of Crim nal
Appeal s order in State ex rel Holnes called to its attention, and
coul d not possibly have known of the April 1994 Court of Crim nal
Appeal s decision in State ex rel Hol mes or the January 1996 Austin
Court of Appeals decision in G aham
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did the Eleventh Crcuit in Thonpson, that the district
court, or a panel of this court, in its discretion my
either accept or reject the state’s waiver of the
exhaustion requirenment, or notice sua sponte the | ack of
exhaustion.” ld. at 1214 (enphasis added; footnotes
omtted).

Simlarly, in Ganberry the Suprene Court held that although
exhaustion was a nonjurisdictional matter that could be waived if
not raised by the state,? nevertheless such a waiver did not
preclude the appellate court from requiring exhaustion in a
particular case in the exercise of its discretion.? The court
adopted “an internediate approach” under which “the courts of
appeal s [are] to exercise discretion in each case to deci de whet her
the adm nistration of justice would be better served by insisting
on exhaustion or by reaching the nerits of the petition forthwith.”
ld. at 1673. G anberry gives the follow ng exanple of a case in
whi ch the Court of Appeals m ght, sua sponte, require exhaustion,

Vi z: “I'f, for exanple, the case presents an issue on which an

unresol ved question of fact or of state | aw m ght have an i nportant

2 Al though there is a strong presunption in favor of requiring
the prisoner to pursue his avail able state renedies, his failure to
do so is not an absolute bar to appellate consideration of his
claims.” Id. at 1674.

2\\& recogni ze that Ganberry dealt with a situation in which
the state had sinply failed to raise exhaustion in the district
court, and Ganberry only expressly addressed that scenario.
Neverthel ess, in McCGee we specifically spoke to “express” “waiver”
by the state, as did the Eleventh CGrcuit in Thonpson, and
concluded, as did the Eleventh Crcuit, that the federal courts
were not obliged to accept such a waiver. W do not read G anberry
as being contrary to this aspect of MGCee.
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bearing, both comty and judicial efficiency may nake it
appropriate for the court to insist on conplete exhaustion to nake
sure that it may ultimately review the issue on a fully infornmed
basis.” 1d. at 1675. As an exanple of a situation in which the
appel l ate court m ght decline to sua sponte insist on exhaustion,
G anberry posits the following: “Conversely, if a full trial has
been held in the district court and it is evident that a
m scarriage of justice has occurred, it may al so be appropriate for
the court of appeals to hold that the nonexhaustion defense has
been waived in order to avoi d unnecessary delay in granting relief
that is plainly warranted.” 1d. at 1676.

The present case is one which fits the first Ganberry
exanpl e, not the second. The issues in this case are al nost
exclusively factual, and the relevant factual scenario is conplex,
hi ghly controverted, and i n many respects unresol ved. The district
court denied the petition wthout an evidentiary hearing. Thereis
a |large body of relevant evidence that has not been presented to
the state court. It is doubtful that the record before us all ows
review of the wunderlying issues on a fully infornmed basis.
Moreover, the state’s reason for waiving exhaustion (see note
13) —so as not to “allow G ahamto further politicize his case”—s
guestionabl e at best and has no legiti mate rel evance to what course
of action would best serve the adm nistration of justice. W

conclude that in the circunstances of this case the due
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adm nistration of justice would be significantly better served by
i nsi sting on exhaustion. For these reasons, in the exercise of our
discretion, we decline to accept the state’'s waiver of the
exhaustion requirenent.
Concl usi on

Graham has not exhausted his state renedies, and we have
refused to accept the state’s wai ver of exhaustion. W accordingly
vacate the district court’s judgnent and remand the case wth
directions that Gahanmis petition be dismssed wthout prejudice

for failure to exhaust state renedi es.

VACATED and REMANDED
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