IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7233

W LLI AM H BODDI E,
Pl aintiff-Appellee
Cr oss- Appel | ant ,

ver sus

ClTY OF COLUMBUS, M SSI SSI PPl and

ROBERT W GALE, Individually and in

his Oficial Capacity as Fire Chief

of the Gty of Colunbus, M ssissippi,
Def endant s- Appel | ant s
Cr oss- Appel | ees.

Appeals fromthe United States District Court
for the Northern District of M ssissippi

(April 14, 1993)

Before Reynaldo G GARZA, H GG NBOTHAM and Emlio M GARZA,
Crcuit Judges.

H G3 NBOTHAM Circuit Judge:

The Cty of Colunbus and its fire chief, appeal from a
j udgnent entered upon a jury verdict finding themliable for firing
Boddie, a fireman, in violation of his First Amendnent right to
associ ate wi th uni on nenbers. The judgnent awar ded $30, 558 agai nst
the Gty and fire chief, individually, and ordered reinstatenent.
Defendants argue that (1) Boddie's failure to prove that his
association with union nenbers was a matter of public concern is
fatal to his claim (2) the fire chief was entitled to qualified

i munity because of the then uncertainty of whether a show ng of



public concern was required, (3) there was insufficient evidenceto
show t hat Boddie was fired for associating with union nenbers, and
(4) Boddie should not have been reinstated, because he falsified
hi s enpl oynent application. Boddie al so appeal s, conpl ai ni ng about
the effective date of his reinstatenent. W affirm except we
vacate the ordered date of reinstatenent and remand wth
instructions that reinstatenment be effective fromthe date of the
jury verdict.
| .

The Col unbus, M ssissippi Fire Departnent hired Bill Boddie in
1987, with a twel ve-nonth probationary period. Eight hours before
the end of his probation, Chief Gale fired Boddie. Mor e
specifically, the Gty Council accepted Gale's recomendati on and
fired Boddi e.

In this suit, defendants learned that Boddie failed to
disclose in his job application his previous work for Kirby
Mtchell, who has been convicted on drug charges, and LBC
Managenent Conpany, which produced adult fil ns.

At trial, Gale contended that his recommendation to the Cty
Counci| was based on Boddi e's poor attitude. Boddie replied that
this was pretext, that he was fired because he associated wth
firemen who were uni on nenbers. The jury found that firing Boddie
violated his right to freedom of association under the First

Anmendnent and awar ded Boddi e $36, 558. 00, whi ch the judge reduced to



$30, 558. 00. ' Upon Boddi e's notion, the judge ordered reinstat enent
effective April 3, 1992, the date he ruled on post-trial notions.
The district court stayed Boddie's reinstatenent and deferred a
ruling on attorneys' fees pending this appeal.
1.

The district court denied notions for directed verdict, JNOV,
and newtrial, ruling that Boddi e's proof of associational activity
need not include independent proof that it touched a matter of

public concern. We agree. In Connick v. Meyers, 461 U S. 138

(1983), the Suprene Court protected from enpl oyer discipline only
t he speech of enpl oyees touching on a matter of public concern. It
pul | ed back fromfull protection for all speech in the workpl ace,
sensitivetothereality that to do otherw se woul d el evat e wor k- a-
day personnel disputes to issues of a constitutional order. At the
sane tine, the court explained that enployees do not |eave their
free speech rights at hone.

Def endants argue that this accomodating principle of public
concern is a threshold hurdle to be cleared by all enployees
asserting First Amendnent violation in the workplace. |Its force
aside, the answer to this question is not open for this panel. In

Coughlin v. lLee, 946 F.2d 1152, 1158 (5th Cr. 1991), we stated

that "[a] public enployee's claimthat he has been di scharged for

!Boddi e conceded that the verdict should be reduced to
$30, 708, the anmount of |ost wages he clained. Defendants clained
t hat Boddi e should pay for the turnout coat he |ost while
enpl oyed by the Cty, and the jury agreed. The coat was val ued
at $150. Therefore the court also reduced the award by this
anmount to reach $30, 558.



his political affiliation in violation of his right to freely
associate is not subject to the threshold public concern

requi renent." See also Kinsey v. Sal ado | ndependent School Dist.,

950 F. 2d 988, 992-93 (5th Cr. 1992) (en banc); Hatcher v. Board of

Pub. Educ. and O phanage, 809 F.2d 1546 (1l1th Gr. 1987); but see

Giffin v. Thomas, 929 F.2d 1210 (7th Cr. 1991); Boals v. Gay,

775 F.2d 686 (6th Cr. 1985). Coughlin answers the CGty's
contention regarding public concern.
L1l

Coughlin, decided four years after Boddie was fired, does not
answer Chief Gale's contention to this court. Chief Gale argues
that he has qualified immunity. Public officials are shielded from
liability for damages under § 1983 so | ong as their conduct has not
violated "clearly established statutory or constitutional rights of

which a reasonable person would have known." Anderson v.

Creighton, 483 U. S. 635, 639 (1987); Harlowyv. Fitzgerald, 457 U S.

800, 818 (1982). "*[T] he question is not whether the |aw was
settled, viewed abstractly, but whether, neasured by an objective

standard, a reasonable [official] would know that his action was

illegal.'"™ dick v. Copeland, 970 F.2d 106, 109 (5th Cr. 1992)
(quoting Matherne v. Wlson, 851 F.2d 752, 756 (5th Cr. 1988)).

Gal e contends that in light of the split anong the circuits on
the question of whether public concern is an elenment of a freedom
of association claimand the fact that we did not decide Coughlin

until after Boddie's dism ssal, he reasonably could not have been



expected to know that firing Boddie violated clearly established
I aw.

W turnto the lawat the tinme Gal e made his recommendation to
the Gty Council in Decenber 1987. Qur inquiry ends, if we find
from exam ning the decisions of the Suprene Court and our own
decisions that the law was clearly established in this circuit.
See dick, 970 F.2d at 110-11 (holding "[t] he | aw was establi shed

clearly enough in this circuit" despite a conflict with two ot her

circuits) (enphasis added); see also Garcia by Garcia v. Mera, 817

F.2d 650, 658 (10th G r. 1987) ("[t]o give preclusive effect to a
conflict anong the circuits would effectively bind this circuit by
t he deci sions of others").

There is one prelimnary i ssue. Boddie argues that Chief Gale
is not entitled to immunity, because Gale did not in fact believe
that he could legally fire Boddi e based on his union associ ati on.
Rat her, Gal e has al ways nmai ntai ned that he fired Boddi e because of
his poor attitude. However, subjective good faith reliance on the
allegedly illegal reason for discharge is not required. See

Pfannstiel v. Gty of Marion, 918 F.2d 1178, 1182 (5th G r. 1990).

We accept, as we nust, the jury finding that Gal e reconmended t hat
Boddi e be fired because he associated with uni on nenbers.

We are persuaded that in 1987 it was clear that the First
Amendnent protects an enployee's right to associate with a union.

Smth v. Arkansas State H ghway Empl oyees, 441 U.S. 463, 464-65

(1979); Vicksburg Firefighters v. Gty of Vicksburg, 761 F.2d 1036,

1039 (5th Cr. 1985); Professional Assoc'n of College Educators v.




El Paso County Conmmunity College Dist., 730 F.2d 258, 262 (5th Gr.

1984) (PACE); Tanner v. Hazl ehurst Miun. Separate School Dist., 427

So. 2d 977, 978 (M ss. 1983); see also Shelton v. Tucker, 364 U. S.

479 (1960). It was also well-settled that a public enployee's
First Amendnent rights yield at tinmes to the governnent interest
"Iin pronmoting the efficiency of the public services it perforns

through its enpl oyees." Pickering v. Board of Educ., 391 U S. 563,

568 (1968); see also Rankin v. MPherson, 107 S. O 2891, 2896

(1987); Connick, 461 U S. at 150. Recogni zi ng these conpeting
interests, Connick held "that when a public enpl oyee speaks not as
a citizen upon matters of public concern, but instead as an
enpl oyee upon matters only of personal interest, absent the npst
unusual circunstances, a federal court is not the appropriate forum
in which to review the wi sdom of a personnel decision taken by a
public agency allegedly in reaction to the enployee's behavior."
Id. at 147.

Qur viewon the role of public concern in an association case

was apparent before Coughlin. Connick and Pickering were speech

cases. Connick fired an assistant district attorney for
circulating a questionnaire concerning the office's transfer
policy. 461 U S. at 140-41. |In Pickering, a teacher was fired for
sending a letter to a newspaper critical of the school's handling
of proposals to raise revenue. 391 U S. at 564. Under Pickering
and Conni ck, we bal ance the governnent's interest in an efficient

wor kpl ace against the enployee's First Anendnent interest



considering a nunber of factors, if the speech was a public concern
and not personal.

Gale's assertion that the law was not clearly established
because the role of public concern was uncertain in a freedom of
association case is belied by our post-Connick freedom of
associ ation decisions. |In PACE, individual faculty nenbers at El
Paso Conmunity Col |l ege and the Professional Association of College
Educat ors, PACE, alleged that the College tried to destroy PACE by
threatening and intimdating their nenbers and officers and by
denyi ng themprivil eges enjoyed by other faculty nenbers. 730 F. 2d
at 261. We remanded for the district court to consider PACE s
freedom of association claimstating:

The first anendnent protects the right of all persons to

associate together in groups to further their [|awful

interests. This right of associ ati on enconpasses the right of
public enpl oyees to join unions and the right of their unions
to engage in advocacy and to petition governnent in their
behal f. Thus, the first anendnent is violated by state action
whose purpose is either to intimdate public enployees from
joining a union or fromtaking an active part in its affairs
or to retaliate against those who do. Such "protected First

Amendnent rights flow to unions as well as to their nenbers

and organi zers."

Id. at 262 (quoting Allee v. Medrano, 416 U S. 802, 819 n.13

(1974)) (footnotes omtted). Qur opinion did not nention Connick
or suggest any requirenent that PACE offer sone additional proof
that it was involved in a public concern

McBee v. Jim Hogg County, 730 F.2d 1009 (5th G r. 1984) (en

banc) was a political patronage case challenging the customin Jim
Hogg County of filling the position of deputy in the sheriff's

office wwth political supporters of the newy elected sheriff. As



such, it inplicated both speech and associ ation. See also Kinsey,

950 F. 2d at 992 (school board's dism ssal of superintendent because
of his support for defeated board nenbers invol ved both freedom of
speech and associ ation). Only one of the plaintiffs, MBee,
brought a pure speech claim She was deni ed enpl oynent as a result
of her conplaint to the County Judge and to a County Conmm ssi oner
about the sheriff's actions. MBee, 703 F. 2d 834, 836-37 (original
panel opinion). W took the case en banc to consider the effect of
Conni ck, decided after the original panel opinion, on politica
patronage cases, settling on the Pickering balancing test as
expl ai ned by Connick. Although we expl ained the facts of Connick
and nentioned its holding with regard to the public concern test,
the focus of our opinion was on Connick's explanation of the
Pi ckering balance. 780 F.2d at 1013-14. W did not insist on a
threshol d finding of public concern. W remanded for the district
court to consider the factors in the balancing test. 1d. at 1017.

Vi cksbur g was anot her post-Conni ck freedomof associ ati on case
that did not require public concern. Plaintiffs challenged a
Vi cksburg nmunicipal resolution prohibiting captains of the
Vi cksburg Fire Departnent from belonging to a union or |abor
organi zation having inits nmenbershi p rank-and-file firefighters of
t hat departnent. 761 F.2d at 1037. We upheld the resol ution,
holding "that prohibiting firefighters properly characterized as
supervi sors from bel onging to | abor organi zati ons conposed of the
rank and file serves | egitimate and substanti al governnment i nterest

in maintaining efficient and dependable firefighting services."



Id. at 1040. Qur decision rested solely on the balancing of
i nterests.

We conclude that in Decenber 1987, the law was clearly
established in this circuit that no independent proof of public
concern is required in a freedomof association claimarising from
uni on organi zation activity. Wthout a hint to the contrary in our

deci sions, Boals v. Gray, 775 F.2d 686 (6th Cir. 1985), and Giffin

v. Thomas, 929 F.2d 1210, 1213 (7th G r. 1991), decided after
Gal e' s deci sion, cannot support Gale's bid for qualified inmunity.?2

Al t hough we think it apparent that public concern was not a
prerequisite to a public enpl oyee's freedomto associate with union
menbers, this does not end our inquiry. This is so whether we
describe our law as not requiring independent proof that union
activity of enpl oyees touches on a public concern or as recogni zi ng
the higher likelihood that nuch nore of the range of such activity
than the range of enpl oyee speech, is not solely personal and is
i nevitably of public concern. Many cases will defy this sinplistic
categori zation with entangl ed speech and associ ati onal freedons at
issue. This is a price of the pushing away of workpl ace di sputes
but even this difficulty is eased by the countervailing reality
that speech in the context of wunion activity will seldom be
personal ; nost often it will be political speech. W escape this

difficulty here because we have no nore than associational

2But see Hatcher v. Board of Public Educ. and Orphanage, 809
F.2d 1546, 1558 (11th Gr. 1987) (holding that Connick's public
concern test does not apply to freedom of association, relying on
NAACP v. Al abama, 357 U.S. 449 (1958)).

9



activity. Even so, the task that usually follows is not quite so
easy.

The fact specific bal ancing test of Pickering, conplicates the
gquestion of whether an act violated clear law. This is because the
question is not only the clarity of the standard but its clarity in

application. See Anderson v. Creighton, 483 U S. 635 (1987); see

al so Noyola v. Texas Dept. of Human Resources, 846 F.2d 1021, 1025

(5th Cr. 1988) ("[t]here will rarely be a basis for a priori
judgnent that the termnation or discipline of a public enployee
violated 'clearly established constitutional rights"). Her e,
however, Gale sought to justify Boddie's firing on the basis of
poor attitude not disruption of the fire departnment. There was no
interest to bal ance when this reason was rejected factually. "This
assertion, while inportant for the question of causation, is fatal
to his claimof qualified immunity." dick, 970 F.2d at 112. W
concl ude that Chief Gale should reasonably have known that firing
Boddie for his association with union firenmen violated clearly
established | aw. The district court did not err in refusing

qualified inmnity.?3

3Gal e al so asserts error in the district court's failure to
give his requested jury instruction on qualified immunity. Wile
it may be necessary for a jury to nake findings related to
qualified imunity in sone cases, see Wite v. Wal ker, 950 F.2d
972, 976 (5th Cr. 1991), the issue in this case was purely
legal. See White v. Taylor, 959 F.2d 539, 544 (5th Cr. 1992)
("[wW het her the conduct of which the plaintiff conplains violated
clearly established law is an essentially |legal question) (citing
Mtchell v. Forsyth, 472 U S. 511, 526 (1985)).

10



| V.

A
We next address the sufficiency of the evidence that Boddie's
association with union firenen was a substantial or notivating

factor in Gl e's deci sion. See M. Healthy Cty School Dist. Bd.

of Educ. v. Doyle, 429 U S. 274 (1977). W nust consider all of

the evidence, drawing all reasonable inferences in favor of the
prevailing party. We cannot disturb the verdict if the record
contains any conpetent and substantial evidence tending fairly to

support the verdict. E.g. Gbralter Sav. v. LDBrinkman Corp., 860

F.2d 1275, 1297 (5th Cr. 1988).

At trial, defendants attenpted to convince the jury that
Gal e' s recommendati on was based on Boddi e's poor attitude, relying
on a few specific instances: Boddie |lost his turnout coat and did
not pay for the replacenent coat (the jury determ ned that Boddie
must pay for the coat), on several occasions Gale noticed Boddie
out of uniform when he should have been in uniform Boddie signed
a petition concerning work hours after having worked only three
mont hs, and Boddi e teased Chief Massey on a couple of occasions
about what Massey was carrying in a briefcase.

Boddie argued that Gale's claim of poor attitude was a
pretext. Al firemen who worked on Boddie's shift, his imedi ate
superior, and the assistant chief testified that Boddie was a very
good firefighter and none were aware of an attitude problem His
i mredi ate supervisor testified that Boddie's attitude was

excel | ent. No other fireman had been fired wthout sone

11



docunent ati on of his poor perfornmance, and no docunentati on exi sted
on Boddie. Also, no other firefighter had ever been fired for a
poor attitude.

According to the testinony, Boddie was a close friend of the
officers of the local firefighters' union. To support his position
that Gale fired him for union association, Boddie offered the
testinony of City Council man Edwards, Assistant Chief Lavender
adm ssions by Gale, and testinony from union officers. Edwar ds
testified that Gale told him Boddie "hung out with the wong
crowd. " Edwards assuned Gale was referring to the union. Lavender
testified that Gale told him Boddie had been "nessing with the
union." Gale hinself testified that it was his personal opinion
that any union causes "turnoil." In addition, Gale told Union
President Holloway that all the union was good for was "protecting
wort hl ess workers.” On a different occasion, Gale told Hol | oway
that it was not Holloway's job performance that was going to get
him in trouble but his union activity and his signing of a
petition. Simlarly, Union Secretary Moore said Gale told himthat
his "extracurricular activity" was going to get himin trouble.
Union Vice-President Latham testified that the wunion advised
firemen not to join the union during their probationary period for
fear of retaliation

Def endants' attack on the verdict rests on many of the sane
W t nesses. Gale and the Cty enphasize that these wtnesses
testified that they had never heard Gale say he was out to get

Boddi e, that firemen should not join the union, or that the union

12



could not solicit nenbers. Gale and the Cty called other
W t nesses who also testified as to what they had never heard Gal e
say. A reasonable jury could conclude that union association was
a substantial or notivating factor in Boddie' s discharge.

B.

At oral argunent, counsel for defendants argued that the Cty
of Col unbus could not be held |iable because there was no proof
that the nmenbers of the Gty Council held any anti-union bias.
This argunent strips to a first tinme contention that the Cty
Council was the policymaker for the Cty of Colunbus as to the
hiring and firing of firenmen and Boddi e was required to prove the
uni on ani mus of Council nenbers to establish nmunicipal liability.

See Gty of St. Louis v. Praprotnik, 485 U S. 112 (1988); Wrsham

v. Cty of Pasadena, 881 F.2d 1336 (5th Cr. 1989). Boddi e' s

theory of recovery against the Gty was, however, that Chief Gle
was a policymaker. Boddie's conplaint alleged that Gale had the
authority to make official policy decisions for the Gty wth
regard to the hiring and firing of firenen. The City never
contended ot herwi se and the case was tried on this theory. The
questions put to the jury were whether "M . Boddie's exercise of
his protected First Anmendnent right of association was a
substantial or notivating factors [sic] in the decision by the Cty
and Chief Gale to discharge hint and whether "the actions of the
Cty and Chief Gale were the proxi mte or |egal cause of damages
sustained by M. Boddie." The Cty Council was not nentioned in

the instructions. W do not suggest that it would, in any event,

13



have succeeded, but it is too late for the City to raise this

contention. See e.q. Capps v. Hunble Gl & Refining Co., 536 F.2d

80 (5th Gr. 1976) (appellant may not raise on appeal a theory

which was not presented to the trial court); Mtter of Texas

Mort gage Servs. Corp., 761 F.2d 1068, 1073 (5th G r. 1985) ("issues

not raised on appeal in the brief of the Appellant my be
consi dered wai ved, and they cannot be noticed or entertained by the
Court of Appeals").

V.

Def endant s argue that Boddi e shoul d not have been reinst at ed,
because Boddie falsified his enploynment application by failing to
list all of his former enpl oyers. Defendants never raised Boddie's
application as a bar to reinstatenent before the district court;
they were silent on this issue at the pretrial conference and in
their notion for sunmmary judgnent, and did not oppose Boddie's
post-trial notion for reinstatenent. Boddie's failure to include
all of his fornmer enployers on his application was raised at trial
only as an issue of Boddie's credibility. W decline to address

this argunent for the first tine on appeal. See, e.qg., Mlean v.

International Harvester Co., 902 F.2d 372, 374 (5th Gr. 1990).
VI .

On cross-appeal, Boddie argues that the district court erred
in failing to make reinstatenent effective from the date of the
jury verdict, and we agree. The jury returned its verdict on
Sept enber 5, 1991. The judgnent awar ded Boddi e $30, 558, the anount

of backpay he clainmed less $150 for the coat. Therefore, the

14



j udgnent conpensated Boddie for his loss of incone up until trial.
However, reinstatenent was not effective until April 3, 1992, the
date the judge ruled on post-trial notions. Thus, Boddie has not
been fully conpensated for his |oss; the period between trial and
the judge's ruling on post-trial notions was unconpensated. Cf.

Ki ngsvill e | ndependent School Dist. v. Cooper, 611 F.2d 1109, 1114

(5th Gr. 1980) ("the usual award of backpay covers the period from
wrongful termnationto effective reinstatenent”). Accordingly, we
affirmthe judgnent in all respects except the effective date of
reinstatenent. W vacate that portion of the judgnent and renmand
wWth instructions to order reinstatenent effective Septenber 5,
1991.

AFFI RVED i n part, VACATED and REMANDED in part.
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