IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4819

Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
ALEX BRYANT,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana

(May 6, 1993)

Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM

Al ex Bryant was charged with three counts of distribution
of crack cocaine in violation of 21 U S. C. 8§ 841(a)(1). Ajury
convicted Bryant of all three counts. The district court
sentenced Bryant to concurrent terns of 168 nonths of
i nprisonnment on all counts to be followed by four years of
supervi sed rel ease. Bryant appeals both his conviction and

sentence. Finding no error, we affirm






The testinony and evidence at trial reveal ed the foll ow ng.
Edwar d Joseph, an undercover agent for the Bossier Cty,
Loui siana Police Departnent testified that on Decenber 4, 1991,
working with a confidential informant, he arranged to purchase
crack cocaine fromBryant at a | ocal gas station. Bryant, whom
Joseph positively identified in court, drove into the parking | ot
in a blue and gray Chevrolet S-10 pickup truck later identified
as belonging to Bryant's brother-in-law.! Bryant was acconpani ed
by two other nen, one of whomwas Bryant's co-defendant, Marqual e
Dillard. Joseph got out of his vehicle and net Bryant and
Dillard at the rear of their pickup truck. The episode was
W t nessed by a surveillance police officer.

Joseph di scussed the anmount of cocai ne he woul d buy and the
price. Bryant then decided to have Joseph sit inside the truck
inthe driver's seat, while Bryant sat in the passenger's seat
and Dillard acted as | ookout. Once inside the pickup, Bryant
produced a small plastic baggie containing a hal f-ounce of
cocai ne. Joseph exam ned the baggi e and paid Bryant $600, the
agreed-upon price. Bryant counted the noney and exchanged pager
nunbers with Joseph. On the follow ng day, Joseph paged Bryant
and arranged to neet himat the sane |ocation. Bryant showed up
in the same small pickup truck with his conpanion Dillard.

Joseph got out of his vehicle and told Bryant and Dillard at the

gas island that he was ready to do business. Because of the

' Bryant's brother-in-law Fred Hicks testified at trial that
the truck belonged to himand was | oaned to Bryant.
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nunber of people mngling in the parking lot, the parties agreed
to go into the restroom Once inside the restroom Bryant
produced a smal |l baggi e containing crack cocaine. Joseph then
counted out another $600 in cash.

On the afternoon of Septenber 13, 1991, Joseph received a
page from Bryant. Joseph called the beeper nunber and asked
Bryant whether he could provide himw th an ounce of cocai ne.
Bryant responded that he could supply that anmount. Because
Joseph was not equi pped to consunmate the deal at that nonent,
however, he told Bryant to call himback around 5:00 p.m Bryant
paged Joseph at that tinme. Joseph returned the call and the
conversation was tape-recorded by police.? Bryant and Joseph
agreed to neet at a local Wal-Mart parking lot. After Bryant,
his partner, and the informant arrived at the parking |ot, Bryant
wal ked over to Joseph's car and produced two plastic baggies
containing two hal f-ounces of cocaine. Joseph weighed the
baggi es using an el ectronic scale and was satisfied with the
amount.  $1000 changed hands.

After Joseph gave Dillard the noney, Dillard got in Joseph's
car and di scussed the possibility of selling Joseph four nore
ounces of cocaine on the follow ng Friday. They also discussed
the possibility of Joseph purchasing a kilo of cocaine in the
i medi ate future. Dillard responded that Bryant would have to

get in touch with his supplier in Los Angel es before he could

2 The tape was pl ayed before the jury, and Bryant's voice
was identified.



give a price. At trial, the Governnent offered into evidence the
packets of cocai ne that Joseph had purchased from Bryant on
Septenber 4, 5, and 13, 1991. Narcotics analysis confirnmed that
t he baggi es contai ned crack cocai ne which cunul atively wei ghed
47. 37 grans.

.
a) The district court's failure to renove two jurors for cause

Bryant first argues that the court erred when it refused to
renove for cause two prospective jurors who had cl ose connections
with [ aw enforcenent. Bryant chall enged prospective juror Vera
Bodi ne for cause after she stated that her husband was the chi ef
of police of Mooringsport, Louisiana, for the previous twenty-one
years. Bryant also chall enged prospective juror Ray Ransey for
cause after he stated that he had been Chief Crimnal Deputy
Sheriff in Desoto Parish for sixteen years before he retired in
1980. Bryant al so objected to Ransey because his father was a
murder victim Bryant used two of his ten perenptory chall enges
on these prospective jurors after the district court denied his
chal | enges for cause, and was left with no remai ning perenptories
at the close of voir dire.

We nust determ ne whether the district court erred by
refusing to disqualify the two prospective jurors for cause. It
is well-established that "[t]he judge's determnation as to
actual bias by jurors is reviewed for manifest abuse of

di scretion." Mendoza-Burciaga, 981 F.2d at 197-98; see al so

Mi'minv. Virginia, 111 S . C. 1899, 1906 (1991) (appellate courts




must afford wide discretion to trial courts in conducting voir
dire of jurors). " [T]he adequacy of voir dire is not easily
subject to appellate review . . . [The trial judge] nust reach
conclusions as to inpartiality and credibility by relying

on . . . evaluations of deneanor evidence and of responses to

questions.'" M/ mn, 111 S. C. at 1904 (quoting Rosal es-Lopez

v. United States, 451 U S. 182, 188, 101 S.C. 1629, 68 L. Ed.2d

22 (1981)). The record reflects that the district court asked
Bodi ne if her husband's position as chief of police wuld affect
her ability to be fair and inpartial in a crimnal case. Bodine
responded that she could be fair and inpartial, and the court
credited her response. Likew se, Ransey stated that his
experience as a sheriff's deputy would not interfere with his
being a fair and inpartial juror. \Wen further questioned about
the murder of his father, Ransey stated that he was a young child
at the tinme, and had no contenporaneous nenory of the nurder, and
possessed no general bias against crimnal defendants. The
district court accepted this response. Bryant fails to show that
the court abused its discretion in denying his challenges for

cause. 3

3 Because Bryant's two challenges for cause were neritless,
we need not reach the question of whether any error in the
district court's failure to grant Bryant's two chal |l enges was
harm ess because Bryant failed to show that any jurors actually
seated were objectionable. Nunmerous cases in this and ot her
circuits have held that a federal crimnal defendant may properly
raise a challenge to the district court's refusal to renove
menbers of the venire for cause sinply by exhausting all of his
perenptories in renoving such objectionable nenbers. See United
States v. Nell, 526 F.2d 1223, 1229 (5th Cr. 1976) ("[A]ls a
general rule it is error for a court to force a party to exhaust
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b) The district court's Iimtation of Bryant's cross-exam nation
of a prosecution w tness

Bryant next asserts that the court denied himhis Sixth
Amendnent right of confrontation because he was not permtted to
cross-exam ne a policeman regarding a confidential informant's
nmotivation for his involvenent in the police investigation. The
trial court sustained the Governnent's objection to the testinony
after concluding that it was not relevant.

Qur review of this claimrequires significant deference to
the district court. "Limtation of the scope and extent of
cross-examnation is a matter commtted to the sound discretion
of the trial judge reviewable only for a clear abuse of that

discretion.” United States v. Merida, 765 F.2d 1205, 1216 (5th

Cir. 1985). Additionally, the district court has "w de

discretion in determning rel evance" and this court does "not

overrule it absent an abuse of discretion.” United States v.

Pena, 949 F.2d 751, 757 (5th Gr. 1991).

his perenptory chall enges on persons who should be excused for
cause, for this has the effect of abridging the right to exercise
perenptory challenges."); see also United States v. Dozier, 672
F.2d 531, 547 (5th Gr. 1982); Celestine v. Bl ackburn, 750 F.2d
353, 360 (5th Cr. 1984); United States v. Ricks, 776 F.2d 455,
461-62 & n.9 (4th Gr. 1985); United States v. Daly, 716 F.2d
1499, 1507 (9th Gr. 1983); United States v. Butera, 677 F.2d
1376, 1384 (11th G r. 1982); but see United States v. Mendoza-
Burciaga, 981 F.2d 192, 197-98 (5th Cr. 1992) ("Mendoza-Burci aga
makes no claimthat he was prejudiced by having to use the
perenptory challenge to strike the [prospective juror whom he
unsuccessfully chall enged for cause] rather than soneone el se.

[ T]here was no harm. . . as the [juror challenged for
cause] never served."). See also Burlington NN RR V.
Br ot her hood of Mai ntenance of Way Enpl oyees, 961 F.2d 86, 89 (5th
Cr. 1992) (panel decision binding in circuit unless overrul ed by
en banc court or Suprene Court).




Bryant's attorney stated that he hoped on cross-exam nation
to establish that the informant had been arrested on drug-rel ated
charges and was trying to help hinself by working with police.
Bryant's attorney failed, however, to show how this information
was probative of whether Bryant was guilty.* W observe that it
was not as if the informant's testinony was significant evidence
in the prosecution's case against Bryant; indeed, the informnt
remai ned confidential and did not even appear at trial. Rather,
two policenen who testified at trial were eyewitnesses to all of
Bryant's illegal activities. Bryant, therefore, fails to show
that the district court abused its discretion when it prohibited
hi m from cross-exam ni ng one of the policeman regarding the
confidential informant's notivation
c) Was there constitutionally sufficient evidence?

Bryant chall enges the sufficiency of the evidence to support
his conviction, arguing that the only substantial evidence
linking himto the transactions at issue was the testinony of
Edwar d Joseph, the undercover policenman to whom he sold the
cocai ne, and M chael Kellum an undercover agent who conducted
surveillance. Bryant argues that the Governnent could have
adduced ten additional itens of evidence at trial linking himto
the offense, but failed to do so -- which supposedly casts doubt

on the sufficiency of the eyew tness testinony upon which the

4 Furthernore, we note that in his brief, Bryant concedes
that during the questioning of the policenman outside the presence
of the jury, "nost of the responses were not beneficial to the
def endant "



Governnent relied. Bryant further contends that the agents'
testinony is not credi ble because significant tinme passed between
the alleged transactions and the in-court identifications, such
that the agents could have nisidentified him? At trial, Bryant
moved for acquittal at the close of the Governnent's case, which
was deni ed, and then rested without submtting any evidence on
hi s behal f.

In deciding the sufficiency of the evidence, this court
determ nes whether, viewi ng the evidence and the inferences that
may be drawn fromit in the light nost favorable to the verdict,
a rational jury could have found the essential elenents of the

of fense beyond a reasonabl e doubt. See Jackson v. Virginia, 443

U S 307, 319 (1979); dasser v. United States, 315 U S. 60, 80

(1942); United States v. Pruneda- Gonzalez, 953 F.2d 190, 193 (5th

Cr.), cert. denied, 112 S. Ct. 2952 (1992).

"A conviction for distributing cocaine requires proof that
the defendant (1) knowingly (2) distributed (3) cocaine.” United
States v. Gordon, 876 F.2d 1121, 1125 (5th Cr. 1989); see also

21 U S.C. §8 841 (a)(1). A detailed summary of the testinony and
evidence at trial is contained in supra Part |I. Viewing it in
the light nost favorable to the verdict, we firmly believe that a

rational jury could have found the essential elenents of

> The policenman admtted that, between Bryant's trial and
the sting operation involving Bryant, the policeman partici pated
in as many as 100 ot her undercover transactions involving young
bl ack mal es such as Bryant. Bryant al so points out that total
time in which the eyewi tnesses viewed himduring the three
transacti ons was approxi mately 20 m nutes.
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di stribution of cocaine beyond a reasonable doubt. Bryant's
argunent that we should find the evidence insufficient because
ot her evidence could have been introduced -- besides the police
eyew t nesses, the tape, Fred Hi cks' testinony about the pick-up
truck, and the cocaine itself -- is nmeritless. \Wile other

evi dence coul d have been introduced at trial by the prosecution,
we believe that the testinony and evi dence actually introduced
was quite sufficient to prove Bryant's guilt beyond a reasonabl e
doubt . ©

d) Did the district court err in considering "relevant conduct"”
under the Sentencing Quidelines?

Bryant next argues that the court erred when it considered
an unadj udi cat ed extraneous offense as "rel evant conduct” in
conputing his base offense | evel under the United States
Sentencing Guidelines.” The probation officer's presentence

i nvestigation report (PSI) noted that on Novenber 15, 1991, a

6 Bryant has not raised a separate due process claim
challenging the reliability of the two policenen's in-court
eyew tness identifications, cf. Manson v. Brathwaite, 432 U S. 98
(1977); Neil v. Biggers, 409 U S. 188 (1972); Sinmmons v. United
States, 390 U. S. 377 (1968), but instead challenges the
possibility of msidentification as part of his sufficiency
claim Even if he had raised such a separate claim we woul d
reject it. There were two eyewitnesses in the instant case, both
trained | aw enforcenent officers, who viewed the defendant on
numer ous occasions for approximately twenty mnutes. Wile the
officers may al so have vi ewed many ot her persons who shared
Bryant's approxi mate age, race, and gender between the tine of
the crime and trial, we sinply cannot accept Bryant's argunent
that the officers were incapable of reliably renenbering a
particul ar individual whomthey were carefully targeting in a
sting operation.

" See U S.S.G 8§ 1B1.3 (discussing "relevant conduct" that
may be consi dered during sentencing).
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package containing 12.34 grans of crack cocai ne addressed to "J.
Hi cks" at 1616 Tenplenman Street, Princeton, Louisiana, arrived at
the post office in Princeton. The PSI added the 12.34 grans of
cocai ne in the package to the 47.37 grans for which Bryant was
convicted of distributing, increasing Bryant's base offense | evel
from30 to 32.

At the pre-sentencing hearing, Bryant contested the PSI's
findings regarding this rel evant conduct. Al though Bryant by
that point admtted that he was guilty of the three counts of
conviction, he refused to admt his guilt regarding the rel evant
conduct. He clained that he never lived at 1616 Tenpl eman and
t hat he had no know edge of the package being shipped to that
address. M chael Henbree, a special agent with the Drug
Enforcenment Adm nistration, testified that the package's return
addressee was a "Jasm ne Bryant" from Conpton, California, but
that the return address listed proved to be fictitious.

Appel l ant Bryant admtted that he noved to Louisiana from

Conpt on, 8 but deni ed knowi ng a Jasnine Bryant. He further
admtted that he had a brother-in-law nanmed Fred H cks, and that
Fred Hi cks's father's nane is Johnny Hicks. Ada Smth testified
she was living at 1616 Tenpleman at the tinme the package was
mai | ed and had seen Bryant at her residence tal king to her
daughter. Two weeks before the package arrived, Bryant told

Smth that he was expecting sone clothes from California that

8 Conpton is a part of greater Los Angeles. 1In his
conversations with undercover police, Bryant repeatedly referred
to Conpton and Los Angel es synonynously.
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woul d be arriving at 1616 Tenpl eman. Soon thereafter Smth
received a yellow slip in her mail box indicating a package had
arrived for "J. Hcks." Smth also testified that an
unidentified person had relayed a nessage that a package woul d be
delivered to her house containing sonething illicit, which she
shoul d not accept. The district court overruled Bryant's
objection to the PSI's finding that the package was intended for
Bryant and that it was part of his on-going drug trafficking
oper ati ons.

In determ ning a defendant's sentence, a district court may

consi der "rel evant conduct,"” which includes "quantities of drugs
not specified in the count of conviction if they were part of the
sane course of conduct or part of a common schene or plan as the

count of conviction." United States v. Mr, 919 F.2d 940, 943

(5th Gr. 1990) (internal quotations and citations omtted); see
also U S.S.G § 1Bl1.3(a)(2). Particularly in drug cases, this
circuit has broadly defined what constitutes "the sane course of

conduct" or "common schene or plan.”" See, e.qdg., United States v.

Bet hl ey, 973 F.2d 396, 400-401 (5th Cr. 1992) (defendant's drug-
related activities within six-nonth period considered part of

"common schene or plan"); United States v. Moore, 927 F.2d 825,

827-28 (5th Cr. 1991) (defendant's drug-related activities in
January and June of sane year considered part of "commobn schene
or plan"); Mr, 919 F.2d at 943-45 (defendant's drug-rel ated
activities that were seven nonths apart considered part of

"common schene or plan").
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Rat her than bei ng bound by the reasonabl e doubt standard
that operates at the guilt-innocence phase of a trial, see supra
Part Il.c., a district court during the sentencing phase need
only find by a preponderance of evidence that the defendant
committed the "relevant conduct.” See Mr, 919 F.2d at 943.
Thus, specific factual findings regarding rel evant conduct are

reviewed on appeal only for clear error. See United States v.

Pierce, 893 F. 2d 669, 678 (5th Gr. 1990); see generally Anderson

v. Gty of Bessener Cty, 470 U S. 562, 573 (1985) (a factual
finding is clearly erroneous only if appellate court is, after
viewing the record as a whole, "left with the definite and firm
conviction that a m stake has been nade").

G ven the evidence of Bryant's obvious connection with the
package, the trial testinony fromone of the undercover police
that Bryant stated that his regular drug supplier was |located in
Los Angeles, and the tenporal proximty of the relevant conduct
to the crines of conviction, we believe that the district court
did not clearly err in finding that the package of cocai ne
intercepted by police was part of Bryant's |arger drug
trafficking operation. Thus, the court properly considered the

addi tional 12.34 grans during sentencing.

e) Did the district court err in conputing Bryant's crim nal
hi story points?

Finally, Bryant argues that the district court erred in
conputing his crimnal history points pursuant to U S.S.G 8§
4A1. 2(a)(2). Specifically, Bryant argues that his three prior
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convi ctions should not have resulted in a total of nine crimnal
hi story points, but instead should have been treated as one
sentence and assigned only three points. W review the district

court's application of the Sentencing Cuidelines de novo. See

United States v. Wiite, 945 F.2d 100, 101 (1991).

The CGui delines mandate that "[p]rior sentences inposed in
unrel ated cases are to be counted separately,” while "[p]rior
sentences inposed in related cases are to be treated as one
sentence for purposes of [assigning crimnal history points]."
US S G 8 4A1.2(a)(2). The Cuidelines' Application Notes define
"rel ated cases" as offenses that: "(1) occurred on the sane
occasion, (2) were part of a single comon schene or plan, or (3)
were consolidated for trial or sentencing." [d., comment. (n.3).
Bryant asserts that three prior convictions resulting in
sentences were "rel ated cases" under the Cuidelines because "it
appears that . . . two [of] the sentences were to run
concurrently since they are the exact sanme sentence inposed on
the sanme day," and because he was ordered on the sane date to
serve a sentence concurrent with the first two sentences.

The PSI reflects that on April 14, 1986, Bryant was arrested
for possession of cocaine. He was convicted and was, in lieu of
a prison sentence or probation, required to participate in an
al ternative-sentencing "diversionary program"” On Novenber 28,
1987, Bryant was again arrested for possession of cocaine. He
was convicted of this offense. On January 25, 1988, Bryant was

sentenced to three years' probation for the Novenber 1987
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of fense; a condition of the probation was that he woul d spend the
first 88 days in jail. On that sane day, the sane trial judge
found Bryant to be in violation of the ternms of the diversionary
programto whi ch he had been assigned for the 1986 offense.

Bryant was sentenced to a concurrent term of three-years'
probation, with the first 88 days behind bars. On January 11,
1989, Bryant was once again arrested for cocai ne possession. On
March 24, 1989, Bryant was sentenced to three concurrent sixteen-
month ternms of inprisonment. The first sentence was for Bryant's
violation of the terns of his probation that he was serving for
the 1986 offense. The second sentence was for Bryant's violation
of the terns of his probation that he was serving for the 1987
offense. The third sentence was inposed after Bryant pled guilty
to the 1989 of fense.

There are three major flaws wth Bryant's argunent that the
district court should have treated those three sentences as
consol i dated for purposes of the Guidelines. First, Bryant did
not produce evidence of an order consolidating the three cases.

A court should not assune that otherw se distinct cases involving

sentencing on the sane day were consolidated. See United States
v. Paulk, 917 F.2d 879, 884 (5th Gr. 1990) ("Sinply because
sentences run concurrently and were inposed on the sane day does
not require the sentences to be consolidated for guideline

pur poses absent a showi ng of a close factual relationship between

the convictions."); see also United States v. Ainsworth, 932 F. 2d

358, 361 (5th Cir.) ("In cases that "proceeded to sentencing
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under separate docket nunmbers' and in which there "was not an
order of consolidation,' there [is] a significant indication that

the cases were not consolidated."), cert. denied, 112 S.Ct. 346

(1991). Because Bryant nmade no showi ng that the prior cases were
consolidated or that there was a "close factual rel ationship"
between the three cases, we wll not assunme the cases were
consol i dated for purposes of the Cuidelines.

A second problemw th Bryant's argunent is that his three
prior offenses were separated by intervening arrests. Under the
CGuidelines, prior cases resulting in sentences are to be treated
as "unrelated" if the offenses of conviction were separated by
intervening arrests. See U S . S.G § 4A1.2 (Application Note 3).
Finally, we observe that on March 24, 1989, Bryant's probation
was revoked in two separate cases and he was al so sentenced to a
concurrent termin a wholly distinct case. The Commentary to the
Guidelines states that "[i]f . . . at the tine of revocation
anot her sentence was i nposed for a new crimnal conviction, the
convi ction woul d be conputed separately fromthe sentence inposed
for the revocation." U S. S.G 8§ 4A1.2, comment. (n.11); see also

United States v. Castro-Perpia, 932 F.2d 364, 365 (5th Gr

1991). Therefore, the district court did not err when it found
that Bryant's three prior sentences were unrelated and assi gned

crimnal history points accordingly.?®

° Lastly, Bryant argues that he shoul d have received two
points instead of three for a prior 88-day sentence that he
recei ved for possessing cocai ne on January 25, 1988. The
CGuidelines provide that two crimnal history points are assessed
for prior sentences of inprisonnent of at |east sixty days, but
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L1l
For the foregoing reasons, we AFFIRM the judgnent of the

district court.

| ess than one year and one nonth. See U S.S.G 8§ 4Al.1(a) & (D).
Bryant thus was m stakenly assigned a total of sixteen crim nal
history points instead of fifteen points. However, subtracting
one crimnal history point would not change Bryant's cri m nal

hi story category of VI. See U S. S.G Sentencing Table (level Vi
category for 13 or nore crimnal history points). Bryant was
sentenced to 168 nonths, the m ni num under the Quidelines for
that sentencing range. A remand woul d be sensel ess as
resentencing by the district court could not go bel ow 168 nont hs;
any error was, therefore, harmess. See Wllians v. United
States, 112 S. C. 1112, 1120-21 (1992) (appellate court need not
remand if, but for district court's m sapplication of QGuidelines,
sentence woul d have been the sane).
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