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POLI TZ, Chief Judge:
Lonni e Keeper, Leroy Roberson, and LaWanda Whitl ock appea
their convictions for various drug-trafficking offenses. W affirm

all convictions except those based on the Travel Act.

Backgr ound

Shortly after m dni ght on Monday, October 14, 1991, Roberson,
Keeper, and Wi tl ock were passengers in a mnivan driven northbound

by Darlene Linda MCeod on state highway 59 in Panola County,



Texas. State Trooper Barry Washi ngton, while pursuing a speeder,
passed the van and observed its out-of-state |icense plates and
four black occupants. Shortly thereafter Trooper Washington
crested a hill, pulled onto the shoul der of the hi ghway, doused his
lights, and trained his radar gun on northbound traffic.

As the van approached, the radar gun registered 58 mles per
hour, three mles per hour above the speed limt. The van,
apparently the only noving vehicle on that stretch of road, changed
| anes to distance itself as it passed the vehicle on the right
shoul der. Trooper Washington noted that the |ane change was
unacconpani ed by a signal and obviously regarded this as a serious
traffic of fense when conmtted by an out-of-state driver in Panola
County. He immedi ately gave chase and pulled the van over.

Appr oachi ng t he vehi cl e, Trooper Washi ngton i nstructed Mcd eod
to produce her driver's Ilicense, registration, and proof of
i nsurance. MO eod informed himthat the car was | eased by athird
party and produced a copy of the | ease agreenent. The | ease to one
Cheryl Allen did not identify MO eod as an authorized driver and
the | essee was not anong t he passengers. Trooper Washi ngton began
to suspect that the vehicle m ght have been stolen. At this point,
McCl eod volunteered that she was a friend of Allen and that Allen
was in St. Louis. McCleod clainmed to be returning hone after
taking her nother to her grandnother's hone in Houston.

Tr ooper Washi ngt on t hen asked t he passengers for
identification. Roberson could not produce a driver's |icense, but

clainmed responsibility for the car, stating that A len had | oaned



it to him Roberson told the trooper that Allen was still in
Houston and would be returning to St. Louis in another vehicle.
Hi s suspicion further aroused, Trooper Washi ngton deci ded to cal
Deputy David Deter for backup

Upon Deputy Deter's arrival, the pair asked MO eod for her
grandnot her's phone nunber to confirm her story; MCeod could
recall neither the nunber nor the address. Trooper Washi ngton t hen
requested McCleod's permssion to search the |uggage inside the
van, and McCl eod agreed. During the course of this search Trooper
Washi ngton noted an ether-like odor inside the van, a snel
associated wth cocaine. He imediately called for further
assi stance and visually inspected the outside of the van.

It was then that Trooper Washi ngton noticed an unusual |y cl ean
spare tire.! He inforned Deputy Deter of his suspicion that the
tire contained cocaine, and then retrieved a pair of pliers to
renove the cap on the valve stem the cap was too tight to renove
wth his bare hands. Deputy Deter noted that while the spare tire
was on a 15-inch rim the tires on the van were on 14-inch rins.

In tinme additional backup arrived with a drug-sniffing dog.
The third officer crawl ed beneath the van and rel eased the air from
the tire and detected the snell of nustard, frequently used to nmask
t he odor of cocaine. The spare tire was then renoved and presented
to the dog, who alerted. After disassenbling the tire in the

appel l ants' presence at a |ocal garage, the officers discovered

Tr ooper Washington clainmed to have found contraband inside
spares on at |east 30 prior occasions.
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that it contained 6.99 kil ograns of cocaine.

The defendants were arrested and interviewed. McC eod,
claimng to be Roberson's girlfriend, said that Roberson had sinply
asked her to acconpany himon a trip from St. Louis to Houston.
The couple had then traveled with Wiitlock and Larry Keeper? to
Houst on. McCl eod explained that Larry Keeper had rented the
m nivan and l|later nmet M chael Keeper at a Houston hotel on the
af ternoon of Cctober 12. Lonnie and Larry Keeper then left in the
m nivan, with M chael Keeper follow ng cl ose behind in a blue Chevy
Corsica with Mssouri plates. McCl eod further related that all
three nen returned at about 8:30 p.m and that she and her
traveling conpanions | eft the next day. She clained that Roberson
had told her to fabricate the story about dropping her nother in
Houst on.

During her interview, Witlock clained that Larry Keeper had
approached her boyfriend and offered to pay him $200 for her
presence on the trip; Witlock was to be paid an additional $500.
Wi tl ock understood that the purpose of the trip was to purchase
cocai ne, and that the Keeper brothers were involved in cocaine
trafficking. Before leaving for St. Louis, Larry Keeper had shown
her a suitcase supposedly containing $40, 000. She al so cl ai ned
that Larry Keeper had previously delivered $4,000 worth of crack
cocai ne to an individual known as David Turner. She further stated

t hat she, McC eod, Roberson, and Larry Keeper left St. Louis in the

2At trial, McOeod testified that Lonnie Keeper was also in
the car, but that she had forgotten to relate that fact during her
i nterview.



m ni van and met M chael Keeper, who drove the blue Corsica.® She
woul d later testify at trial that while the officers were renoving
the suspect tire fromits rimshe had asked Lonni e Keeper why, to
whi ch he responded "its full of coke."

Rober son cl ai ned to have been paid $150 dollars to help drive
the van and to locate cars in the Houston area for the Keeper
brothers. He admtted his awareness of the Keepers' involvenent in
illicit drug transactions but denied any know edge of the
cocai ne-1| aden spare.

The charges against MO eod were dismssed shortly before
trial. Lonnie Keeper and Roberson were convicted of conspiracy to
possess cocaine with intent to distribute, possession with intent
to distribute cocaine, and violation of the Travel Act. Witlock
was convi cted of possession with intent to distribute cocaine and

of violating the Travel Act. Al tinely appeal.

Anal ysi s
Each def endant chall enges, inter alia, the sufficiency of the

evi dence. Lonni e Keeper also conplains of Trooper WAshington's

stop and search of the m nivan.

Fourth Anendnent Linmtations on Search and Sei zure

a. The stop

A notorist's expectation of privacy yields to a routine

3She recalled at trial that Lonni e Keeper also rode in the van
t o Houst on.



traffic stop for such violations as speeding or, as in this case,
changi ng | anes without signaling.* Typically, a passenger w thout
a possessory interest in an autonobile |acks standing to conplain
of its search because his privacy expectation is not infringed.?
Whereas the search of an autonobile does not inplicate a
passenger's fourth anendnent rights, a stop results in the seizure
of the passenger and driver alike.® Thus, a passenger of a stopped
autonobile does have standing to challenge the seizure as
unconstitutional. Wth these tenets in mnd, we first consider
Keeper's contentions.

If the mnivan in which Keeper rode had been stopped or
further detained on the suspicion that it carried drugs, then the

stop or prolonged detention would have to be justified under the

“United States v. Shabazz, 993 F.2d 431 (5th Cr. 1993).

SRakas v. Illinois, 439 U S. 128 (1978); cf. United States v.
Kye Soo Lee. 898 F.2d 1034 (5th Cr. 1990) (holding that bailees
operating a truck had standing to chal |l enge search thereof), cert.
denied, 113 S.Ct. 1057 (1993).

SHer et of ore we have inplied but not expressly so ruled. E.g.,
United States v. Cardona, 955 F.2d 976 (5th Gr.) (finding no
standing to chall enge search but reaching nerits of challenge to
stop), cert. denied, 113 S.C. 381 (1992). CQur circuit coll eagues
have been nore direct. E.g., United States v. Erwin, 875 F.2d 268
(10th Gr. 1989); United States v. Portwood, 857 F.2d 1221 (8th
Cr. 1988), cert. denied, 490 U S 1069 (1989). Accord, United
States v. Cark, 822 F. Supp. 990 (WD.N. Y. 1993); United States v.
Lawson, 782 F. Supp. 1546 (S.D.Fla. 1992). See also United States
v. Powell, 929 F.2d 1190, 1195 (7th Cir.) (citing Erwin and
"nunerous state courts" that have concluded that a passenger has
standing to challenge a vehicle stop), cert. denied, 112 S.C. 584
(1991).




now famliar Terry’ test.® In that event, the stop woul d have been
unreasonabl e and the fruits thereof inadm ssible absent an actual,
reasonabl e suspicion that drugs were in or upon the van.® That,
however, was not the case here. Trooper Washington testified at
the suppression hearing that he stopped the van sinply to
investigate its failure to signal before changing | anes. He
mai nt ai ned that his stop did not exceed that scope until after he
devel oped a reasonabl e suspicion that drugs were present. Keeper
contends, albeit with little force, that the van did signal before
changi ng | anes and that Trooper Washi ngton's explanation is nerely
pr et ext ual .

| f Trooper Washi ngton did not observe a traffic infraction --
apart from the m nor speeding offense which did not serve as a
basis for the stop -- before stopping the van and detaining its
occupants, and if he sinply acted on sone vague suspicion, the
fruits of the stop and subsequent search would be tainted and
i nadm ssible in evidence. The question in the instant case
t heref ore becones whether Trooper Washington observed a traffic

infraction before stopping the vehicle. There is no dispute that

Terry v. Chio, 392 U.S. 1 (1968).

8United States v. Q@uzman, 864 F.2d 1512 (10th Cir. 1988)
(finding fourth anmendnent violation where stop escalated into
custodial interrogation on an wunrelated matter), cited wth
approval in United States v. Kelley, 981 F.2d 1464 (5th Cr.),
cert. denied, 113 S. C. 242 (1993).

°l'n order to conply with the requirenents of the fourth
anmendrment, a "vehicle frisk," as it has cone to be known, rnust be
based on a reasonabl e suspicion. See, e.q9., United States v.
Her nandez, 901 F.2d 1217 (5th Cr. 1990).
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the vehicle changed |anes; Keeper concedes as nuch. | nst ead

Keeper argues, as he did in the district court, that Trooper
Washi ngton is mstaken in his belief that the van did not signal .
This polemc is oft-repeated daily in traffic courts across this
country. In each case the issue is one of credibility, and in each
case its resolutionis left tothe factfinder. Absent clear error,
we wll not disturb factual findings made on notions to suppress
evi dence. ! Finding none here, we next turn to the pretext
ar gunent .

Keeper's argunent that the traffic stop was a nere pretext to
search for drugs is bolstered substantially by anecdotal evidence
of Trooper Washington's remarkable record for warrantless drug
arrests. It appears that in the past five years, Trooper
Washi ngton has arrested 250 people on drug charges, all after
traffic stops. O those, only four were warrant-authorized.
| ndeed, this court has becone famliar with Trooper Washington's
propensity for patroling the fourth anmendnent's outer frontier.?!?

Nonet hel ess, sitting en banc this court, albeit divided, has

1°The appel |l ants al so contend that Trooper Washington's car was
parked in a precarious position, thereby forcing the |ane change.
Accepting this as true would partially explainthe van's failure to
si gnal . In any event, the district court's rejection of this
contention does not present clear error. The record entices, but
does not conpel the conclusion that Trooper WAshi ngt on purposeful |y
preci pitated the | ane change by positioning his vehicle to force
the van to change | anes on short notice.

Kel | ey, supra.

2United States v. Ryles, 988 F.2d 13 (5th Cir. 1993) (finding
failure to signal |ane change expl anation for stopping suspect),
cert. denied, S.Ct. , 1993 W 233476 (Cct. 4, 1993).
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sinplified the pretext analysis by elimnating challenges to
sei zures that otherw se have | egal bases.!®* Hence, while we do not
appl aud what appears to be a common practice of sone |aw
enforcenment officers to use technical violations as a cover for
exploring for nore serious violations, we may | ook no further than
the court's finding that Trooper Washington had a | egitimate basis
for stopping the van. W thus nust conclude that the stop did not
violate the fourth anmendnent.

b. The detention and search

After Trooper Washington approached the van, conversation
ensued regarding the purpose for the stop, the ownership of the
vehicle, and the occupants' point of departure. We recently
expl ained at sone length that "a police officer's questioning, even
on a subject unrelated to the purpose of the stop, is [not] itself
a Fourth Anendnent violation." W nerely note that when revi ewi ng
supposedly routine traffic stops, we are concerned primarily with
the scope of the detention and the degree to which the driver and,
concomtantly, the passengers reasonably perceive restraints on
their liberty.

Had Trooper Washington handcuffed MC eod and directed the
ot her occupants of the vehicle to step to the side of the road to
be frisked, we would have a different case. As in Shabazz,

however, the routine questioning here did not prolong the duration

BUnited States v. Causey, 834 F.2d 1179 (5th Cir. 1987) (en
banc) .

14Shabazz, 933 F.2d at 436.



of initial, valid detention.™® Wilile, after that questioning,
circunstances mght warrant a finding of probable cause for the
search to be valid, we need not reach that issue. After pulling
the van over and conducting the routine questioning, Trooper
Washi ngton recei ved consent fromthe driver to searchits contents.
There is no basis for concluding that this consent was
involuntarily given.® Mbreover, Keeper, as a passenger, |acks
standing to chall enge the search of the car's contents.?'’

Suf ficiency of the Evidence

Al l three appel l ants chal |l enge the sufficiency of the evidence
to sustain their convictions for possession wth intent to
distribute a control |l ed substance and for violating the Travel Act.
Keeper and Roberson also challenge their conspiracy convictions.
Because we agree that the evidence was insufficient to prove any
violation of the Travel Act, we do not reach the rel ated conpl ai nt
that the court erred in charging the jury on this offense.

Under the controlling standard of review, we typically assess

evidentiary sufficiency in a crimnal case by view ng the evidence

BI'n this case, the driver could not produce any docunentation
suggesting that she was authorized to operate the vehicle, which
was rented to soneone who was not an occupant. Questioning the
driver regarding matters such as ownership of the vehicle was thus
within the scope of the routine traffic stop. Shabazz, 993 F. 2d at
437. Moreover, because we find valid consent, we need not consi der
the propriety of the questioning of the passengers.

*Schneckl oth v. Bustanmonte, 412 U.S. 218 (1973) (consent, if
voluntarily given, vitiates the need for circunstanti al
justification).

YUnited States v. Mendoza-Burciaga, 981 F.2d 192 (5th Cir.
1992), cert. deni ed, s.a. ., 1993 W. 375112 (COct. 18,
1993) .




and drawi ng all inferences nost favorable to the verdict.!® [|f the
evidence so viewed would permt a rational jury to find all
el emrents of the crine proven beyond a reasonabl e doubt, we affirm
the conviction.? In the instant case, however, our review is
limted to a search for plain error because the defendants did not
renew their notions for acquittal at the close of the evidence.?

a. Conspiracy and possession with intent to distribute

In order to convict Keeper and Roberson for conspiracy the
governnent had to establish that a conspiracy existed and that each
voluntarily participated therein.?® Both claimthat the evidence
est abl i shed nothing nore than their coincidental presence in a van
containing nearly seven kil ograns of cocaine. Wile we have held
that neither nere presence in close proximty to illicit drugs nor
association wth persons trafficking drugs alone is sufficient to
establish knowing participation in a conspiracy or, for that
matter, know ng possession of drugs, both are factors to be
consi dered i n wei ghi ng ot her circunstantial evidence.? |n the case
at bar, Roberson lied to Trooper Washi ngton when asked about the

purpose of his trip and his rermuneration.?® Testinony reflects that

8@ asser v. United States, 315 U. S. 60 (1942).
¥Jackson v. Virginia, 443 U S. 307 (1979).
2OUnited States v. Ruiz, 860 F.2d 615 (5th G r. 1988).

2lUnited States v. Rodriguez-Mreles, 896 F.2d 890 (5th Cir.
1990) .

2United States v. Natel, 812 F.2d 937 (5th Cr. 1987).

2Rober son expl ai ned that he was paid this noney to | ocate cars
for the Keeper brothers. The jury was entitled to discredit this
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Keeper was aware of the presence of the cocaine in the tire before
the tire was di sassenbled. This and ot her evidence, including the
statenents taken shortly after the arrests and the testinony of
McC eod and Whitl ock, suffices to pass plain error review. In view
of their arrest while in actual possession of the drugs, the
evidence also supports the convictions for the underlying
possessi on of fense.

Whitlock testified at trial, contrary to her prior statenent,
that she was sinply acconpanying McC eod on the trip to Houston.
The jury was entitled to reject her new story and to believe, as
she had previously stated, that she had been paid to act as a
"sitter" to give cover to the group as they travel ed between
Houston and St. Louis. Her conviction for aiding and abetting the
possession with intent to distribute is sufficiently supported by
t he evi dence.

b. The Travel Act.

The Travel Act, 18 U. S.C. § 1952, was submitted to Congress by
then Attorney General Robert Kennedy as an integral part of
Presi dent Kennedy's ongoing war against organized crine. Its
purpose is manifested by its plain | anguage.

(a) Whoever travels ininterstate or foreign comrerce or

uses the mail or any facility in interstate or foreign

commerce with intent to --

(1) distribute the proceeds of any unlawf ul
activity; or
(2) commt any crine of violence to further

any unlawful activity; or
(3) otherwise pronote, nmanage, establish,

expl anation and to believe that he, |ike the other passengers, was
paid to assist in the transport of the drugs to St. Louis.
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carry on, or facilitate the pronotion,

managenent, establishnment, or carrying on, of

any unlawful activity,
and thereafter perforns or attenpts to performany of the
acts specified [above] shall be fined not nore than
$10, 000 or inprisoned for not nore than five years, or

bot h.
(b) As used in this section "unlawful activity" neans
(1) any business enterprise involving ganbling, |iquor on
whi ch t he Federal excise tax has not been paid, narcotics
or controlled substances . . . [enphasis added].
The purpose of the Act is clear: It ainms to deny those engaged in

a crimnal business enterprise access to channels of interstate
comerce.? It is not ained at individual substantive of fenses.?®

Courts considering sane unani nously have concluded that the
Act is not violated by a single episode of crimnal behavior.
Rather, in order to state a violation of the Travel Act, the
governnment nust all ege: (1) that the accused traveled in
interstate commerce or used facilities thereof, (2) wth the
specific intent to engage in or facilitate conduct listed in
subsections (a)(1)-(3), (3) in furtherance of a crimnal business
enterprise. A crimnal business enterprise contenplates a
conti nuous course of business -- one that already exists at the

time of the overt act or is intended thereafter.?® Evidence of an

24Courts have noted that Congress did not intend overly-
sweeping interpretations of the Act. E.g., United States v.
Hat haway, 534 F.2d 386 (1st Cir.), cert. denied, 429 U S 819
(1976); United States v. Peskin, 527 F.2d 71 (7th Gr. 1975), cert.
deni ed, 429 U.S. 818 (1976).

2Mclntosh v. United States, 385 F.2d 274 (8th Cir. 1967).

2United States v. Roselli, 432 F.2d 879 (9th Cr. 1970), cert.
deni ed sub nom Tietelbaumv. United States, 401 U S. 924 (1971);
United States v. Brennan, 394 F.2d 151 (2d Cr.), cert. denied, 393
U S. 839 (1968).
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isolated crimnal act, or even sporadic acts, will not suffice.?’

In the instant case, Keeper, Roberson, and Witlock all
traveled in interstate commerce. The evidence, fairly viewed, al so
establi shes beyond a reasonable doubt that each intended to
transport controll ed substances. The evidence does not establish,
however, that any of the defendants were engaged in or intended to
commence, a continuous course of crimnal behavior. Nor does the
evidence support a finding that they intended to facilitate
another's existing crimnal business enterprise.

Evi dence does exist that Larry Keeper was engaged in drug
transacti ons. This does not, however, permt a dispositive
i nference that Lonni e Keeper or his fell ow passengers were engaged
in or facilitating an ongoing crimnal enterprise.? The
governnent, as it did in the trial court, relies heavily on the
quantity and purity of the drugs seized. Wile these facts wll
support an inference that the defendants intended to sell rather
than consune the drugs,? it does not reasonably support the
inference that they intended to carry on or to establish a

conti nuous business enterprise. As a general rule, evidence of

2United States v. Gallo, 782 F.2d 1191 (4th Cr. 1986), cert.
deni ed, 490 U.S. 1070 (1989); United States v. Rinke, 778 F.2d 581
(10th Cr. 1985); United States v. Lignarolo, 770 F.2d 971 (11th
Cir. 1985), cert. denied, 476 U S. 1105 (1986); United States v.
Kai ser, 660 F.2d 724 (9th G r. 1981), cert. denied, 455 U S. 956,
and cert. denied, 457 U S. 1121 (1982).

28See United States v. Thonpson, No. 92-1037, slip op. at 9

n.14 (5th Gr. March 24, 1993) (refusing to inpute one brother's
guilty know edge to another, solely on basis of blood relation).
PUnited States v. Prieto-Tejas, 779 F.2d 1098 (5th Cr. 1986).
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mental state nust, of necessity, be proved by circunstanti al
evi dence. The sane cannot be said with respect to the existence of
a continuous crimnal business. The evidence before us is
insufficient to support the Travel Act convictions.

The judgnent of the district court is REVERSED as to each
Travel Act conviction and judgnent of acquittal is RENDERED

thereon. In all other respects, the convictions are AFFI RVED
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