UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92-4580

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
VERSUS

ANDY RESTREPO and
GUSTAVO BEDOYA NARANJO,

Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Eastern District of Texas

(June 17, 1993)
Bef ore JOLLY and DAVI S, Circuit Judges, BRAMLETTE!, District Judge.
BRAMLETTE, District Judge:

Def endant s- appel | ant s Andy Restrepo and Gust avo Bedoya Nar anj o
appeal their convictions, followng a joint jury trial, on charges
that they conspired to possess nore than five kil ogranms of cocai ne
with the intent to distribute it, in violation of 21 U S. C. § 846,
and on i ndi vi dual charges of possession of nore than five kil ograns
of cocaine wth the intent to distribute it, and actua
distribution of nore than five kilograns of cocaine, all in
violation of 21 U.S.C. § 841.

Def endant Andy Restrepo (Restrepo) was found gquilty of the

conspiracy charge (count 1), one individual count of possession

! District Judge of the Southern District of M ssissippi,
sitting by designation.



wWth intent to distribute and actual distribution (count 5), and
one i ndi vidual count of possessionwth intent to distribute (count
6). Defendant Gustavo Bedoya Naranj o (Naranjo) was found guilty of
the conspiracy charge (count 1), four individual counts of
possession with intent to distribute and actual distribution
(counts 2-5), and one individual count of possessionwithintent to
distribute (count 6).2 Finding no reversible error as to any of
the issues raised on appeal, we affirm both defendants
convi ctions.
| .
FACTS

The conspiracy with which the defendants were charged was
all eged to have taken place from approximtely 1981 until 1991
(count 1). The individual counts in the indictnent were alleged to
have taken place in the spring of 1987 (count 2), March of 1989
(count 3), June of 1990 (count 4), June of 1991 (count 5), and
Novenber of 1991 (count 6).

At trial, the governnent's evidence showed the foll ow ng:

A. The Begi nnings of the Conspiracy
J.C. Lanier and John Thomas Johnson, co-traffickers in
marijuana, were introduced to the defendant Naranjo in east Texas

sonetinme in the early 1980's. Lanier net Naranjo first, for the

2 The defendants were al so charged with a count of crim nal
forfeiture (count 7) pursuant to 21 U S.C. 8 853. The forfeiture
count was severed by the district court and tried separately.
Nei t her defendant contested the forfeiture order entered by the
district court.



pur pose of purchasing cocaine from him Lani er then introduced
Johnson to Naranj o, and Johnson al so began purchasi ng cocai ne from
Nar anj o.

In approximately 1983 or 1984, Naranjo introduced Johnson to
his brother, German Naranjo, a resident of Mam, Florida. Johnson
and German Naranjo then went to Dallas to obtain cocai ne which had
been shi pped there at the direction of German Naranjo. Johnson and
Lanier then attenpted to sell the cocaine. The defendant Naranjo
did not participate in this transaction, but there was testinony
t hat he had know edge of it.

Johnson testified that in 1984 Naranjo introduced him to
soneone naned "Ney," who had cone to east Texas fromMam wth a
kil ogram of cocai ne. Johnson stated that he and Naranjo tried to
sell the entire kilogram They sold part of it and returned the
unsol d bal ance to Ney.

In 1985, Johnson stopped trafficking in cocaine and |imted
his illicit drug activity to marijuana. That year, Johnson and
Naranjo established a corporation for the purpose of inporting
lumber froma mll owned by Naranjo's father in Col unbia. The
first shipnment of lunber arrived in 1986, before the partners
rented a warehouse. The shipnent was stored in a shed adjacent to

Johnson's residence until it was sol d.

B. Count 2

Johnson and Naranjo then rented a warehouse in Longview,
Texas. A second shi pnent of lunber arrived, in a |l arge container,
transported to the warehouse by truck from Houston. Johnson
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testified that he was not present when the container arrived, but
that he was told by Naranjo that the container had a fal se wall
and that 700 to 800 kil ograns of cocai ne had been secreted i n boxes
between the false wall and the actual side of the container of
| unmber. Johnson testified that two weeks later, Naranjo gave him
$100,000 in cash for being part of the snuggling operation, and
that Naranjo told himhe had received an equal anount of noney.
Two or three nonths | ater, another contai ner of |unber arrived
fromabroad and was stored at the warehouse. According to Johnson,
a crew from Mam, supervised by an individual nanmed "Henry,"
arrived at the warehouse to renove the false wall. They pulled off
the front wall of the container, revealing a conpartnent containing
a nunber of boxes. Menbers of the work crew and Naranjo told
Johnson that the boxes contai ned 700-800 kil ograns of cocaine. The
boxes were transferred to a truck by the crew and driven away.
Johnson testified that he again recei ved $100, 000, and that Naranjo
told hi mthat he and Henry had been paid an equal anount of nopney.
After another two or three nonths, another container arrived
at the warehouse. The sane work crew returned, opened the false
conpartnent, and transferred the boxes from the conpartnent to
their truck. Naranjo told Johnson again that the boxes contai ned
700- 800 ki | ogranms of cocaine. He paid Johnson $50, 000, keeping an
equal amount of noney for hinself. Naranjo and Johnson

subsequently closed their |unber inport business.

C. Count 3
Johnson testified that he net a nan naned "Roberto" during his
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| umber inport venture with Naranjo, and that in 1988 he and Naranjo
obtained cocaine from Roberto in Houston and sold it on
consignnent. Later in 1988, at Roberto's hone, Naranjo reveal ed
plans to fly cocaine to east Texas from Tanpi co, Mexico. A crew
was assenbled to off-load the cocaine. One of the crewren was
WIliam Brooks, one of Johnson's forner nmarijuana custoners.

I n preparation for the venture Brooks purchased a notorhone
wi th funds furni shed by Johnson. 1In early 1989 the airplane | anded
on a farmto-nmarket road and stopped at a wheat field. The off-
| oadi ng crew renoved the plastic sacks containing cocaine fromthe
pl ane and transferred themto a pickup truck, which was driven to
a nearby ranch. The next day the cocai ne, wei ghing 789 kil ograns,
was transferred to Brooks' notorhone. Brooks was to deliver the
cocaine to Houston, but his notorhone devel oped engine trouble
outside of Dallas. Johnson rented a truck to transport the sacks
of cocaine the remai nder of the journey to Houston. Naranjo, who
had travelled to Dall as separately, followed Johnson to Houston in
hi s own vehicl e.

Johnson and Naranjo arrived in Houston late at night and
registered at a notel. The next norning, they distributed sone of
the cocaine to individuals whom according to Johnson, Naranjo had
previously contacted to accept part of the shipnent. Approximately
200 kil ograns of the cocaine were transferred fromthe rental truck
to Naranjo's vehicle. The remainder of the cocaine was driven by
Johnson in the truck to another |ocation, where he net individuals

who drove the truck away. When the truck was returned, it was



enpty. The next night Johnson, Naranjo, Brooks and another man

were paid approxi mately $150, 000.

D. Count 4

In the spring of 1990, Naranjo | eft for Colunbia. He returned
to Longview, Texas, with a plan to snmuggle cocai ne from Guat enal a
to Longview in netal containers hidden in the air brake tanks of
trucks. Johnson testified that Naranjo shared this plan with him
and told himthat they needed | ocal people to obtain a warehouse
and to replace the cocaine-laden air brake tanks with new tanks.
Johnson recruited Brooks and Lanier to participate in this schene.
Wth funds furnished by Johnson, Brooks rented a warehouse in
Longvi ew and purchased tools needed to dismantle the air brake
t anks.

The first two trucks arrived at a notel in Longview in md-
1990. The drivers notified Naranjo of their arrival, and Naranjo
contacted Johnson, Brooks, Lanier and Guillerno Naranjo (another
brother). Two of the nmen drove the trucks fromthe notel to the
war ehouse. Lanier renoved the air brake tanks and installed
repl acenents. Brooks, Johnson and Guillernp Naranjo assisted him
Brooks then took the tanks to his land in Marion County, Texas,
where he and Lanier cut the tanks apart. I nside the tanks were
|arge netal boxes which contained netal foil sealed pouches.
Johnson testified that cocai ne was contai ned in the packages. The
packages of cocai ne were stored in inoperative deep freezers buried
in the ground.

Every four to six weeks, additional trucks arrived and the
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process was repeated. When 300-500 kil ogranms of cocaine were
accunul ated, the containers woul d be renoved fromthe deep freezers
and driven to a roadside park where a tractor-trailer was parked.
The tractor-trailer would contain a legitimte cargo destined for
New York, and would be driven by a man known as "Henrietta."
Accordi ng to Johnson and Brooks, the defendant Naranjo would drive
Henrietta around the area while Johnson, Brooks and Lanier
transferred the cocaine into his tractor-trailer. This procedure
was repeated on several occasions.

Johnson testified that Naranjo handed himtwo suitcases ful
of noney that had been delivered to Naranjo by Henrietta. Naranjo
asked Johnson to keep the suitcases until people from Guatenal a
came for them and told himthat they contained about $1, 000, 000.
Johnson took the suitcases hone, opened them and saw the bundl es
of cash held together by rubber bands. He took photographs of the
money. Two days later, Naranjo retrieved them and said that he
would give the noney to soneone naned "Chino'" who was from
Guat enal a.

Approxi mately 20 truck shipnments arrived in Longview during
the spring, summer and fall of 1990. All were successfully
di smantl ed, and the cocaine was transferred to Henrietta w thout
incident. Johnson testified that he and Naranjo were paid $1, 700
to $2,500 per truck for their supervisory roles. Lani er stated
that he was paid about $1,500 per truck. The operation was
di sconti nued when Johnson, Brooks and Lanier were told that |aw

enforcenent authorities had di scovered a cache of cocai ne hidden in



one of the trucks.

E. Count 5

Johnson testified that in the spring of 1991 Naranjo took him
to Guatemala on a fishing trip. Wile there, they net Chino and an
i ndi vi dual nanmed "Carl os" who di scussed with thema plan to snmuggl e
cocaine in netal boxes inside the fuel tanks of Chevrolet Silverado
di esel pickup trucks. Each truck had two fuel tanks and each tank
was capabl e of concealing 25 kil ograns of cocaine. Once again, the
plan called for the trucks to be driven from Guatenmal a through
Mexico and into the United States.

Upon their return to Longview, Naranjo told Johnson that they
woul d be assisted by the defendant Restrepo. Nar anj o i ndi cat ed
that Restrepo was conmng to Texas to operate an auto body shop as
a front for the snuggling operation.

When Restrepo arrived, his activities were financed by Naranjo
and Johnson. They gave Restrepo $2,000 to $4,000 per nmonth. In
the spring of 1991 Restrepo | eased a warehouse on Seven Pines Cut-
of f Road, nade a down paynent on a house, and purchased a pickup
truck. Restrepo was introduced to Brooks and Lanier.

In June of 1991 two diesel pickup trucks arrived in Longview.
The trucks were taken to the Seven Pines Cut-off Road warehouse.
Lanier and Restrepo renoved the fuel tanks from the trucks and
installed replacenents that Restrepo and Johnson had purchased
earlier. Lanier transported the old diesel fuel tanks to Brooks
Marion County property. There the tanks were cut open, and the
cocai ne containers renoved and stored as before. Brooks delivered
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the dismantl ed tanks to Restrepo's house. Restrepo had planned to
weld the tanks together so that they could be re-used, but that
pl an was abandoned.

Two weeks later two nore trucks arrived in Longview, and the
process of renoving cocaine fromthe fuel tanks and storing it on
Brooks' property was repeated. After work on the second shi pnent
of cocaine had finished, a van arrived from Houston, and the
cocaine from all of the fuel tanks was placed in the van for
delivery to Houston. Later, Johnson and Naranjo were paid $4, 000
to $6, 000 each for the shipnents.

Thereafter, Johnson invited Lanier to his house to hel p count
noney. When Lanier arrived he observed approximately ten trash
bags full of wet and m |l dewi ng currency. Using a clothes dryer,
Johnson dried the bills. Lani er, Restrepo, Brooks and Johnson
participated in counting the noney. They were unable to conplete
the task that day. The counting resuned the next day at Naranjo's
house. Lanier estimated that they counted nore than $300,000 in
cash.

No further trucks arrived. Naranjo told Johnson that they had
ceased enploying that particular smuggling technique because
soneone was stealing their trucks in Houston.

Accordi ng to Johnson, in the sumrer of 1991 Naranjo inforned
himthat a clandestine safe would be installed in Johnson's house
and two such safes woul d be built into Restrepo's house. Johnson's
safe was intended to store cash. Restrepo's two safes were to

store cocaine; if Restrepo were detected, he could surrender the



contents of the smaller of the two safes and thereby protect the
cocaine in the larger safe from being found. Johnson gave Brooks
cash to rent a van for the man who cane to Longviewto install the
safes. Brooks delivered the van to Restrepo, who was with the safe

installer at the tinme.

F. Count 6

In August of 1991 Naranjo's associates shipped a cargo of
concrete fence posts from Venezuela to Mam. Cocai ne was
concealed in sone of the posts. Custonms officers in Mam
di scovered sone of the cocaine but allowed the shipnent to pass
t hr ough cust ons under constant surveillance, in an effort to detect
the intended recipients. In Septenber, October and Novenber of
1991 the cargo of fence posts was divided and stored by the then
unknown custodians in three separate |locations in Mam.

In Cctober of 1991 sone of the concrete fence posts that
cont ai ned no cocai ne were shipped to Longview. They were stored at
the Seven Pines Cut-off Road warehouse that had previously been
| eased by Restrepo. Naranjo told Johnson that the posts were to be
sold; later, Johnson |l earned that the first | oad of concrete posts
was a "dummy" |oad, designed to help determne if anyone was
wat ching the shipnment. Naranjo told Johnson that the posts were
part of a |arge shipnment that conceal ed about 10, 000 kil ograns of
cocai ne. Naranjo and Johnson arranged for sone of the posts to be
delivered to Houston, in order to determne if the shipnent was
under surveillance. No surveillance was detect ed.

Sone of the posts were transported by Brooks to his Marion
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County property. The purpose of that nove was to determ ne whet her
Brooks was being followed. After conpleting the transfer, Brooks
reported to Johnson that he had made the dry run wi thout incident.

In fact, all of these novenents had been observed by |aw
enforcenent of fi cers mai ntaining around-the-cl ock surveillance. On
Novenber 16, 1991, a truckl oad of concrete posts containing cocai ne
left Mam for Longview. Unbeknownst to the conspirators, the
driver of the truck who nmade the delivery was an undercover
officer, substituting for the original driver who was an i nnocent
party.

On Novenber 17, Naranjo infornmed Johnson that a |oad of
concrete posts was on its was to Longview and that about 1,000
kil ograns of cocai ne had been packed into the concrete. Naranjo
asked Johnson to direct Lanier to help unload the truck when it
arrived at the Seven Pines Cut-Of Road warehouse. Johnson
conveyed the nessage to Lanier, and told himthat he would be paid
$25 or $30 per kil ogram of cocai ne.

On Novenber 18, Lanier net Restrepo at the warehouse. They
di scussed the expected shipnent and the fact that these concrete
posts were filled with cocaine. Wen the truckl oad arrived, Lanier
signed the shipping order acknow edging receipt of the cargo.
Using a forklift that Restrepo had rented, the two nen unl oaded t he
fence posts.

Brooks and Lanier |oaded two bundles of the newy arrived
shi pnent of fence posts onto a truck trailer for transfer to

Brooks' Marion County property. Restrepo helped in the | oading.
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Brooks then drove the truckload to the property. En route, Brooks
passed a car which, unknown to Brooks, was driven by a DEA agent.
When Brooks arrived at his property, he saw a surveillance plane
al oft, but surm sed that the plane was part of a fire watch.

Lani er purchased sl edge hammers, chisels, a splitting maul
and rel ated equipnment at a hardware store, then drove to Marion
County to neet Brooks. First they drove around the area to see if
they were being watched. Satisfied that they were not under
surveillance, they returned to where the concrete posts had been
pl aced and net Johnson who had been sent there by Naranjo.

The task of renoving the containers of cocaine from the
concrete posts was arduous. Each post contai ned t hree one-kil ogram
packages and six hal f-kil ogram packages. By nightfall, they had
conpl eted one bundl e of nine posts and had extracted 54 kil ograns
of cocaine. One small package had ruptured, and the cocai ne that
had fallen out of the package was placed in a small bag that
Johnson kept. He tasted and snelled the powder and verified that
it was cocai ne.

After the three nen had finished working, |aw enforcenent
agents entered the property and arrested them The cocaine that
had been extracted fromthe fence posts and the bag in Johnson's
possessi on were sei zed.

After his arrest, Johnson agreed to cooperate. He took the
officers to his hone and produced a photograph al bum contai ni ng
phot ographs of his trip to Guatermal a and a picture of the suitcases

full of noney that he had held for Naranjo. Johnson also showed
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the officers the secret safe that had been constructed in his hone.
Johnson, Brooks and Lanier ultinmately pled guilty to the charges

brought agai nst them and testified agai nst the appell ants.

G  Searches and Sei zures

Brooks consented to a search of his Marion County property,
wher e agents sei zed t he cocai ne and concrete posts. Johnson agreed
to make telephone calls to Naranjo and Restrepo for DEA agent
Phillip Rust, tapes of which were later played for the jury. On
Novenber 19, warrants were obtained to search Naranjo's hone,
Restrepo’'s hone, and the Seven Pines Cut-off Road warehouse.

At Naranjo's home the officers found nore than $97,000 in a
safe, Guatemal an currency, valuable artifacts, valuable coins, an
envel ope addressed to Johnson containing a |list of products and
investnments in CGuatemala, a note pad with the nanme of the Seven
Pines Cut-off Road warehouse witten on it, a receipt reflecting
that a cashier's check in the anmount of $1,000 had been sent to
Restrepo, and a daily diary. The diary contai ned Restrepo' s nane
on the page for the date of August 19, 1991, and an entry appeared
on the page for August 21 which read "Get with Henrietta, need hub
for tire and seal." The diary al so contained other references to
Lanier and Restrepo, wth a Mam telephone nunber beside
Restrepo' s nane.

At Restrepo's prem ses officers found a | oaded firearm under
a mattress in his bedroom a pager, address books with entries for
Lani er and Naranj o, docunents reflecting receipt of the first cargo
(four loads) of cenent posts at the Seven Pines Cut-off Road
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war ehouse, a bill of lading reflecting delivery to the warehouse of
the second |load of concrete posts, a receipt for rental of a
forklift, airline ticket receipts showing that he and Naranjo's
father had flown to Fort Lauderdale, Florida, in |ate August 1990
and that the tickets were purchased with cash, and 8 or 10 fue

tanks including one with the top cut off.

At the warehouse officers found new and used fuel tanks, a
wel di ng machine, tools, and an earnings statenent for Restrepo's
enpl oynent in 1988. The second |oad of concrete posts, found
outdoors on the warehouse prem ses, was destroyed so that the
cocai ne concealed in the posts could be renoved.

In Mam the concrete posts still stored in warehouses were
al so sei zed. The total anmount of cocaine found at the various
| ocations was as follows: 77.36 kil ograns, 89%pure, at the Marion
County property; 998 kil ograns, 92% pure, at the warehouse; 67.26
granms, 82%pure, in the bag seized fromJohnson; 446 kil ogranms, 90%
pure, at one of the three storage areas in Mam ; 8,001 kil ograns,
92% pure, at the second site; and 2,722 kil ograns, 92%pure, at the
t hird.

H  Post-arrest Statenents

On Novenber 19, 1991, Naranjo was arrested and taken to the
United States District Courthouse in Tyler, Texas, for his
arrai gnnent before a magi strate judge. After being read his rights
by the magistrate judge, he indicated to DEA special agent Jackie
Gier that he would like to talk with him Naranjo, Gier and
Assistant U S. Attorney Lou Guirola then net in the U S. Mrshal's
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of fice. M. Q@irola advised Naranjo of his rights again, and
Naranj o i ndi cated that he understood his rights and wi shed to tal k.
He admtted know edge of and participation in the snuggling
operation in which cocaine was concealed in concrete fence posts,
and he disclosed certain details of the operation.

On Novenber 20, 1991, U. S. Custons agent Edward Kacer osky,
along with M. CGuirola and DEA agent David W/ kerson, spoke with
Naranjo at the Smth County Sheriff's office. Kacer osky al so
rem nded Naranjo of his rights. Naranjo indicated that he
understood his rights and that he w shed to speak with Kacerosky.
He disclosed essentially the sane information which he had
di scl osed to Agent Giier.

In addition, Naranjo made certain statenents of cooperation
whi ch were excluded by the district judge at trial. The transcri pt
of the suppression hearing at which the defendant chall enged the
adm ssibility of both his statenents of confession and of
cooperation remains under seal, and, for obvious reasons, the
statenents of cooperation will not be discl osed.

1.
PROCEDURAL HI STORY

Both defendants pled not guilty and trial began on February
24, 1992. Prior to trial, Naranjo filed a notion to suppress al
statenents of confession and of cooperation as being coerced. The
district court denied the notion as to statenents of confession,
but granted the notion as to statenents of cooperation.

Also prior to trial, Restrepo noved to sever his case from
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that of Naranjo. Restrepo advised the court that he was aware of
a post-arrest confession of Naranjo, and feared that he would be
inplicated without the opportunity to confront and cross-exam ne
Naranjo. The district court denied his notion. Restrepo noved,
prior to trial, to suppress evidence obtained fromthe search of
hi s house on the grounds that the search warrant was unsupported by
probabl e cause, and was so broad as to constitute a general search
inviolation of the Fourth Anmendnent. This notion was al so deni ed.

The case agai nst both defendants proceeded to trial. After
all parties rested, Naranjo noved for judgnent of acquittal on
counts 2-5. The district judge carried the notion. On March 3,
1992, the case was submtted to the jury. Naranjo was found guilty
of counts 1-6, and Restrepo was found guilty of counts 1, 5 and 6.
The district court accepted the jury's verdict, which in effect
deni ed Naranjo's notion for judgnent of acquittal.

L1,
THE | SSUES ON APPEAL

A.  Naranjo

The defendant Naranjo clains that the district court erred in
denying his notion for judgnent of acquittal because there was
insufficient evidence to support a finding that the substances
alleged in counts 2-5 were cocaine. In the alternative, Naranjo
claims that the use of circunstantial evidence to establish the
identity of a substance as cocai ne, when the substance itself is
unavail abl e, constitutes a violation of his right under the Sixth
Amendnent to confront the wi tnesses agai nst him
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Naranjo also clains that the district court erred in denying
his notion to suppress his oral confession because the confession

was i nvoluntary and obtai ned through the use of coercion.

B. Restrepo

The defendant Restrepo clains that the district court erredin
denying his notion to sever, because his inability to confront and
cross-exam ne his co-defendant concerning Naranjo's post-arrest
confession deprived himof a fair trial. Restrepo asserts that
when Naranjo's confession was i ntroduced agai nst Naranjo at trial,
it alsoinplicated Restrepo, thereby depriving himof a fair trial.

Restrepo also clains that the district court erred in denying
his nmotion to suppress evidence obtained in the search of his
house, because the search violated his rights under the Fourth
Amendnent .

| V.
DI SCUSSI ON

A.  The Sufficiency of the Evidence

Nar anj o argues that there was i nsufficient evidence to support
a finding that the substance alleged in counts 2-5 was actually
cocai ne; accordingly, Naranjo argues that it was error for the
district court to deny his notion for acquittal on these four
charges. W review the district court's denial of a notion for

j udgnent of acquittal de novo. United States v. Leed, 981 F.2d

202, 205 (5th Gr. 1993). "The well established standard in this

circuit for reviewing a conviction allegedly based on insufficient
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evi dence i s whether a reasonable jury could find that the evidence
establishes the guilt of the defendant beyond a reasonabl e doubt."

United States v. Sanchez, 961 F.2d 1169, 1173 (5th Cr.), cert.

denied, _ US _, 113 S.C. 330, 121 L.Ed.2d 248 (1992). The
evi dence need not excl ude every reasonabl e hypot hesi s of i nnocence
or be wholly inconsistent with every conclusion except that of

guilt. United States v. Fuller, 974 F.2d 1474, 1477 (5th Gr.

1992) .

Direct and circunstantial evidence adduced at trial, as well
as all inferences reasonably drawn fromit, is viewed in the |ight
nost favorable to the verdict. Sanchez, 961 F.2d at 1173. The
jury is the final arbiter of the weight of the evidence, and of the

credibility of w tnesses. United States v. Barksdal e-Contreras,

972 F.2d 111, 114 (5th Gir. 1992), cert. denied, _ US. , 113

S.Ct. 1060, 122 L.Ed.2d 366 (1993), cert. denied, _ U S. , 113

S.C. 1614, 123 L.Ed.2d 174 (1993).
Finally, the uncorroborated testinony of an acconplice or co-
conspirator can be sufficient to support the verdict. United

States v. G eenwod, 974 F.2d 1449, 1457 (5th Gr. 1992); United

States v. Singer, 970 F.2d 1414, 1419 (5th Gr. 1992); United

States v. OGsum 943 F.2d 1394, 1405 (5th Cr. 1991); United States

v. Brown, 887 F.2d 537, 542 (5th Cr. 1989); United States v.

Eakes, 783 F.2d 499, 504-506 (5th CGr.), cert. denied, 477 U S.

906, 106 S.Ct. 3277, 91 L.Ed.2d 567 (1986). Wth these principals
in mnd, we address Naranjo's claim

The governnment sought to prove in counts 2-5 that Naranjo was
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instrunmental in the delivery of quantities of cocaine to places in
eastern Texas and poi nts beyond. However, because these novenents
were never detected by |law enforcenent officers, the substances
t hensel ves were never seen by any officers, nuch |l ess tested. As
a consequence, the governnent had to rely on circunstanti al
evi dence, particularly the testinony of Johnson, Brooks and Lani er,
to prove that the substance was cocai ne.

Naranj o recogni zes the cases fromthis circuit holding that
uncorroborated testinony of a co-conspirator can be sufficient
evi dence, but he argues that his case can be distingui shed because
none of his alleged co-conspirators testified that they were
experienced in identifying cocaine, nor did they testify that they
had tested it. |In sone instances, they did not even testify that
t hey had seen the substance itself. Naranjo's argunent goes to the
gquantum of the ~circunstantial proof. However, while the
governnent's evidence may have been |acking in sone respects, it
made up for the deficiency in others. Neither Eakes nor any ot her
decision cited by Naranjo enunciate a mninmum standard of
circunstantial evidence or demand that the proof include any

particular factor as a sine qua non. The governnent's

responsibility was sinply to prove that enough circunstances
existed to allow a reasonable jury to concl ude beyond a reasonabl e
doubt that the substance was cocai ne.

In this case, the circunstantial evidence included the
packagi ng, the clandestine manner in which the substances were

handl ed, the w tnesses' admtted famliarity wth cocaine, the
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uncont ested statenents by Johnson, Brooks and Lani er that they were
handl i ng cocai ne, the substantial anmounts of noney paid to themfor
their roles in ensuring that the packages were transported w thout
detection, the references to kilogranms, the kil ogram sizes of the
packages, the simlarity of the appearance of the packages, the
deliveries of hundreds of thousands of dollars in cash, and the
multiplicity of the ventures. All of these circunstances, exam ned
together and in context, provided sufficient reason for the jury to
concl ude that the governnent had proved beyond a reasonabl e doubt
that Naranjo had trafficked in cocaine, as was all eged in counts 2-
5.

In the alternative, Naranj o argues that Eakes and its progeny,
to the extent that they do not require the governnent to produce
t he substance a defendant i s accused of possessing or distributing,
are unconstitutional. Naranjo clainms that Eakes violates his Sixth
Amendnent right to confront the wi tnesses agai nst him

As this Court has stated in United States v. Herndon, 536 F. 2d

1027, 1029 (5th Gr. 1976), the Sixth Anmendnent right of
confrontation deals with witnesses and not physical evidence. See

also United States v. Sherrod, 964 F.2d 1501, 1507 n. 18 (5th

Gir.), cert. denied, __US. , 113 S.C. 832, 121 L.Ed.2d 701
(1992), cert. dismissed, U S.__, 113 S.Ct. 834, 122 L.Ed.2d 111
(1992), cert. denied, _US _, 113 S.Ct. 1367, 122 L.Ed.2d 745
(1993), cert. denied, _ U S.__, 113 S.Ct. 1422, 122 L.Ed.2d 791

(1993); United States v. Gordon, 580 F.2d 827, 837 (5th Gr), cert.

deni ed, 439 U.S. 1051, 99 S.C. 860, 58 L.Ed.2d 711 (1978), cert.
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denied, 439 U S 1079, 99 S.C. 860, 59 L.Ed.2d 49 (1979). Here,
the w tnesses upon whom the governnent relied to establish the
nature of the controlled substance testified at trial and were
avai | abl e for cross-exam nati on.

Moreover, "[t]he Confrontation C ause guarantees only 'an

opportunity for effective cross-exam nati on, not cross-exam nati on

that is effective in whatever way, and to whatever extent, the

defense m ght wish." Kentucky v. Stincer, 482 U S. 730, 739, 107

S.C. 2658, 96 L.Ed.2d 631 (1987), quoting Del aware v. Fensterer,
474 U. S. 15, 20, 106 S.Ct. 292, 88 L.Ed.2d 15 (1985); United States

v. Onens, 484 U. S. 554, 559, 108 S.Ct. 838, 98 L. Ed.2d 951 (1988).

Here, Naranjo had anpl e opportunity to cross-exanm ne the w tnesses

who testified as to the nature of the controll ed substance.

B. The Oal Confessions

Naranjo argues that the district court erred in denying his
motion to suppress his oral confessions because they were
i nvol untary and obt ai ned t hrough t he use of coercion. A confession
is voluntary if, "under the "totality of the circunstances,’' the
statenent is the product of the accused's 'free and rational

choice.'" United States v. Doucette, 979 F.2d 1042, 1045 (5th Cr

1992), quoting United States v. Rogers, 906 F.2d 189, 190 (5th Gr

1990). On appeal, this Court nust give credence to the credibility
choi ces and findings of fact of the district court unless they are
clearly erroneous. Id. The ultimate issue of voluntariness,

however, is a | egal question, subject to de novo review. 1d. The

governnent has the burden of proving by a preponderance of the
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evi dence that the defendant voluntarily waived his rights and that

the statenents he nmade were voluntary. United States v. Rojas-

Martinez, 968 F.2d 415, 417 (5th Cr.), cert. denied, =~ U S __, 113

S.Ct. 828, 121 L.Ed.2d 698 (1992), cert. denied, _ US. , 113

S.C. 995, 122 L.Ed.2d 146 (1993). A confession is voluntary in
t he absence of official overreaching, in the formof either direct
coercion or subtle psychol ogi cal persuasion. 1d. at 418.

Courts consider a nunber of factors in determ ning whether a
confession is the product of a free will. Al of the circunstances
are to be considered, including the follow ng, but the presence or

absence of any of these five factors need not be concl usi ve:

(1) the tine elapsing between arrest and arrai gnnent of
t he def endant maki ng the confession, if it was nade after
arrest and before arraignnent,

(2) whet her such defendant knewthe nature of the of fense
w th whi ch he was charged or of which he was suspected at
the tinme of making the confession,

(3) whether or not such defendant was advised or knew
that he was not required to nmake any statenent and that
any such statenent could be used agai nst him

(4) whether or not such defendant had been advi sed prior
to questioning of his right to the assi stance of counsel,
and

(5 whether or not such defendant was wthout the
assi stance of counsel when questioned and when giving
such conf essi on.
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18 U.S.C. 8§ 3501(b). Oficial overreaching, with regard to the
vol unt ari ness of the waiver of rights and to the voluntariness of
the confession itself, can take forns ot her than physical coercion.
Psychol ogi cal coercion can be a form of official msconduct.

Col orado v. Connelly, 479 U S. 157, 164, 107 S.C. 515, 520, 93

L. Ed.2d 473 (1986). Prom ses or inducenents can taint the

vol untariness of a confession. United States v. MO ure, 786 F.2d

1286, 1289 (5th G r. 1986).

Prior to trial, Naranjo filed a notion to suppress al
statenents of confession and statenents of cooperation as being
coerced. The notion was heard on Friday, February 21, 1992, and
the transcript of the hearing remains under seal pursuant to an
Order of the district court. At the conclusion of the hearing, the
district judge took the matter under advisenent. On February 24,
1992, imediately prior to trial, the Court ruled on Naranjo's

nmot i on:

First of all, the governnent (sic) denies in part and
grants in part Defendant Naranjo's notion, particularly
as follows. The fact that a Defendant nay have post
arrest cooperated with the governnent for sone period of
time i s suppressed. The fact that a Defendant nay have
participated in telephone calls that may have been
recorded or the contents of those calls is suppressed.
If the governnent has any statenents from agents or
others involved that may be offered, those wll be
submtted for examnation by the Court to determ ne
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whet her portions shoul d be redact ed.

Counsel for the governnent and both Defendants shal
not conmuni cate the fact of cooperation or the Court's
ruling in this respect to anyone, including other

Def endant s.

The Court is not suppressing and the notion is denied
inthis respect, any statenents nmade by Def endant Naranjo
inthe nature of confessions. Now, | appreciate the fact
that there nay be reasonabl e di spute about what anounts
to confession or whether a statenent m ght be one of
cooperation, inplicate other people or potentially other
peopl e. Anything that cones close to falling in that
category before the governnent would offer it, approach

t he bench for the Court to rule on it.

At the trial, statenents of confession were admtted through
two of the governnent's w tnesses: Jackie Gier, a DEA specia
agent, and Edward John Kacerosky, a U S. Custons agent. The agents
spoke to Naranjo on two separate occasions. Both agents testified
that Naranjo was read his rights, that he indicated he understood
them and that he indicated he wished to talk to them Nar anj o
admtted to both agents that he had know edge of and partici pated
in the venture that brought 1,080 kil ogranms of cocaine to Texas,
and that the first shipnent of concrete fence posts was a dry run.
He al so told agent Kacerosky that the ultinmate destination of the
cocai ne was New York
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Agent Gier testified that Naranjo indicated to himthat he
knew of the existence of an additional 12,000 kil ograns of cocai ne
in the vicinity of Mam, Florida. Gier testified that Naranjo
told him that people in Florida had detected drug enforcenent
surveillance there and that they intended to transport the entire
12,000 kilograns to east Texas if all went well with the first
shi pnent .

Agent Kacerosky also testified that Naranjo told him of the
presence of approximately 10,000 kilograns of cocaine in Mam.
Naranjo told Kacerosky that he had nmade three trips to Mam from
east Texas for the purpose of obtaining expense nonies for the
operation, ranging from $30,000 to $50,000 per trip. Agent
Kacerosky stated that Naranjo told hi mthe purpose of the expense
nmoni es was to rent a warehouse to set up a "caleta,” and to hire a
person to mnd the "caleta."?

A defendant is entitled to a fair hearing and reliable
determ nation of the voluntariness of a confession prior toits use

at trial. Jackson v. Denno, 378 U.S. 368, 378, 84 S. C. 1774,

1781, 12 L.Ed.2d 908 (1964). At this hearing, "both the underlying
factual issues and the voluntariness of [the] confession [nust be]

actually and reliably determned.” 1d., 378 U S. at 380, 84 S. Ct

3 At this point, counsel for Restrepo objected on the
grounds that the reference to a "caleta"” inplicated his client,
creating a Bruton error, and noved for a mstrial. On the next
day of trial, the district judge instructed the jury to disregard
Agent Kacerosky's testinony regardi ng expense nonies, the

war ehouse, the "caleta," and a person to mind the "caleta."” Qur
di scussion regarding Restrepo's objection follows. For
di scussi on purposes as to Naranjo, we will disregard this

particular jury instruction.
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at 1783. "Although the judge need not nmake formal findings of fact
or wite an opinion, his conclusion that the confession is
vol untary nust appear fromthe record with unm stakable clarity."

Sinms v. Ceorgia, 385 U S 538, 544, 87 S.Ct. 639, 643, 17 L.Ed.2d

593 (1967).

We have reviewed the sealed transcript of the February 21,
1992, suppression hearing and find that although the judge did not
make his ruling until the foll ow ng Monday, at the concl usion of
the hearing on Friday he nade a specific finding that the
confessions were nmade after adequate warnings and were voluntary.
In addition, we find anpl e evidence to support the district judge's
ruling. Inplicit in his ruling is the factual finding that the
governnent's wtnesses were nore credible than Naranjo. The
governnment's witnesses admtted that certain prom ses were nade to
Naranj o, but that they were nade toward the end of his period of
cooperation, and that the confessions were nade at the begi nni ng of
hi s period of cooperation.

Naranjo submts, however, t hat his confessions were
"intertwned" with his decision to cooperate. He argues that by
suppressing the statenents of cooperation, the district court
inpliedly ruled that any statenents nade during the period of
cooperation should be suppressed. Thus, he contends, if the
confessions were nmade during the period of cooperation, the
district court erred in denying Naranjo's notion as to his
conf essi ons.

Qur reading of the suppression hearing transcript does not
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support Naranjo's contention. At the beginning of the hearing, the
judge stated that he was concerned wth the alleged prom ses made
to Naranjo by the governnent. This issue was fully devel oped
during the hearing, both by counsel and by the judge who also
questioned the witnesses. Although no explicit finding was nade
concerni ng the sequence of events, it is clear fromthe record as
a whole that the district judge found that the prom ses or
i nducenents were not nmade until after Naranjo's confessions.

W find that the district judge's decision to credit the
testinmony of the governnent's w tnesses over that of Naranjo was
not clearly erroneous. W therefore agree with the ruling of the
district court that the governnent carried its burden of show ng
that, wunder the totality of the circunstances, Nar anj o' s
confessions were voluntary. The district court did not err in

denyi ng Naranjo's notion to suppress.

C. Restrepo's hjection to the Testinony of Agent Kacerosky
Prior to trial, Restrepo filed a notion to sever his tria
from the trial of his co-defendant, Naranjo, which notion was
denied. During the trial, Agent Kacerosky testified that Naranjo
had told him about trips to Mam to pick up expense nonies for

"this operation,” which nonies were to be used to rent a warehouse
as a "caleta,"” or hiding place, and to hire soneone to mnd the
caleta. At this point, Restrepo's counsel objected. OQutside the
presence of the jury, Restrepo noved for a mstrial, but the
district judge denied the notion. On the day follow ng Agent
Kacerosky's testinony, the judge read aloud the testinony to which
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Restrepo's counsel had objected and instructed the jury: "You wll
conpletely di sregard the questions and the answers and not consi der
[the testinony] for any purposes and not take it into consideration
at all in your deliberations.”

Restrepo argues that the danage done by Agent Kacerosky's
testinony was irreparable, and is sufficient to entitle himto a
new trial. The governnent argues that the instruction cured any
probl emthat m ght have been created, that Naranjo's statenent, as
rel ated by Kacerosky, never directly inplicated Restrepo, and that,
in any event, the statenent could not have been a crucial factor in
the jury's consideration of the case agai nst Restrepo.

Rule 14, Fed. R CrimP., provides in part:

If it appears that a defendant or the governnent 1is

prejudi ced by a joinder of offenses or of defendants in

an i ndi ctment or information or by such joinder for trial

together, the court nmay order an election or separate

trials of counts, grant a severance of defendants or
provi de whatever other relief justice requires.
The deci si on of whet her a severance of defendants is warranted |ies
wWithinthe district court's discretion, and "we do not di sturb that

deci sion unless we find abuse of that discretion.” United States

v. Lopez, 979 F.2d 1024, 1035 (5th Cr. 1992). To denonstrate that
the district court abused its discretion, an appellant "nust show
that he received an wunfair trial, which 'exposed [him to
conpel i ng prejudi ce agai nst which the district court was unable to

afford protection.'" 1d., quoting United States v. Kane, 887 F. 2d
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568, 571 (5th Gr. 1989), cert. denied, 493 U S 1090, 110 S.C.

1159, 107 L.Ed.2d 1062 (1990).

A defendant's Sixth Amendnent right to confrontation is
vi ol at ed when (1) several co-defendants are tried jointly, (2) one
defendant's extrajudicial statenent is used to inplicate another
defendant in the crinme, and (3) the confessor does not take the
stand and is thus not subject to cross-exam nation. Bruton v.

United States, 391 U S. 123, 127, 88 S. C. 1620, 20 L.Ed.2d 476

(1968), cert. denied, 397 U. S 1014, 90 S.Ct. 1248, 25 L. Ed. 2d 428

(1970). Under these circunstances, "[s]everrance of the trials is
proper, but only in cases where a defendant's statenent directly
incrimnates his or her co-defendants w thout reference to other,

adm ssible evidence." United States v. Beaumont, 972 F.2d 91, 95

(5th Gr. 1992) (enphasis added). Bruton is not violated unless
the co-defendant's statenent directly alludes to the appellant,
even if the evidence "namkes it apparent that the defendant was
inplicated by sonme indirect references.” Id., quoting United

States v. Espinoza-Seanez, 862 F.2d 526, 534 (5th Gr. 1988)

Bruton issues are also reviewed under the abuse of discretion
standard. Beaunont, 972 F.2d at 95.

Restrepo argues that this was precisely the kind of problemhe
sought to avoid by his notion to sever. Wen the Bruton problem
arose, Restrepo noved for a mstrial, but his notion was deni ed.
He now contends that the district judge should be reversed and he
should be granted a new trial. The governnent points out that

Nar anj o never directly nentioned Restrepo; therefore, the statenent
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cannot be said to fall within the proscription of Bruton.
The Suprene Court has recently l[imted the application of Rule

14 in Zafiro v. United States, US _, 113 S.Ct. 933, 122 L. Ed. 2d

317 (1993). The Court, review ng a severance request based on
mut ual | y antagoni sti c def enses, concl uded t hat when def endants have
been joi ned under Rule 8, Fed. R CrimP., the district court should
grant a severance only if there is a "serious risk that a joint
trial would conpromse a specific trial right of one of the
def endants, or prevent the jury from nmaking a reliable judgnent
about guilt or innocence." Zafiro, 113 S .. at 938. The Court
stated that such a risk m ght occur when evidence is introduced
that is probative of a defendant's gqguilt but is technically
adm ssi ble only against the co-defendant. Id. The Court then
concl uded, however, that in such a case "less drastic neasures,
such as alimting instruction,” will often suffice to prevent the
risk of prejudice. 1d.

Restrepo clains that the district court should have severed
his trial fromthe trial of Naranjo because of testinony that was
adm ssi bl e against Naranjo but not against Restrepo. However ,
since both Restrepo and Naranjo were convicted of essentially the
sane conspiracy, "severance is not required nerely because the
Governnent introduced evidence adm ssible only against” a co-
def endant . Restrepo's argunent also fails under Bruton. Wth
Bruton clainms, "we have held it to be critical to determ ne whet her
the out-of-court statenent 'clearly inplicates the co-defendant."'"

Foy v. Donnelly, 959 F.2d 1307, 1312 (5th G r. 1992), quoting
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Espi noza- Seanez, 862 F.2d at 534. Bruton is not violated unl ess

Naranjo's statenent directly alludes to Restrepo, which it clearly
does not. Pointingtoreferences inthe statenent that Naranjo
sought to obtain a "caleta" and soneone to mnd it, Restrepo
evidently contends that Bruton is inplicated since the other
evi dence adduced at trial mde Restrepo's connection apparent,
thereby indirectly <connecting him to Naranjo's post-tria
confession. However, the rule inthis circuit is that an indirect
reference to a co-defendant is not enough to bring a statenent
within the proscription of Bruton.

Furthernore, the district court gave a limting instruction
that the specific portion of the statenent was to be totally
di sregarded. 1In any event, even without the limting instruction,
we find that Naranjo's statenent could not have been a crucia
factor in the jury's consideration of the case agai nst Restrepo.
The jury heard cl ear and abundant evidence inplicating Restrepo in
the conspiracy count and counts 5 and 6. The evidence cane not
only fromco-conspirators Johnson, Brooks and Lanier, but also from
agents who wat ched Restrepo's novenents and di scovered the hidden
safes in his house, and fromlocal citizens such as one w tness who
testified that the Seven Pines Cut-off Road warehouse was rented by
Restrepo purportedly for an auto repair shop that never
materialized, and another who rented a forklift to Restrepo so that
he could |ift concrete posts onto the truck that took them to
Brooks' property. Thus, even if there were a Bruton error, we find

it would be harnl ess beyond a reasonabl e doubt.
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D. The Search of Restrepo's House

On Novenber 18, 1991, a search warrant was i ssued by a federal
magi strate judge for the search of Restrepo's house. Rest repo
argues that the search warrant was unsupported by probabl e cause.
Restrepo al so argues that the warrant was so broad as to constitute
a general search in violation of the Fourth Arendnent. He contends
that the evidence seized pursuant to the search should have been
suppressed as "fruit of the poisonous tree."

The gover nnent acknow edges that the affidavit supporting the
search warrant did not describe any drug activity occurring at
Restrepo's house. The governnent argues, however, that the
af fidavit contai ned enough information derived fromthe affiant's
experience and fromhi s and ot her agents' observations to allowthe
magi strate judge to concl ude that evidence of illegal drug activity
could be found at the house. |In addition, the governnent offers
other bases to sustain the district court's ruling that the
evi dence should not be suppressed: (1) Restrepo's notion was not
tinmely made; (2) the affidavit net the test of probable cause; and
(3) the warrant net the good faith exception to the exclusionary
rule. The governnent al so argues that the adm ssion into evidence
of the seized itens, if error, was harnl ess beyond a reasonable
doubt .

"We engage in a two-step review of a district court's deni al
of a notion to suppress evidence obtained pursuant to a warrant:
(1) whether the good-faith exception to the exclusionary rule

applies; and (2) whether probable cause supported the warrant."
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United States v. Satterwhite, 980 F.2d 317, 320 (5th Gr. 1992).

If we decide that the good-faith exception applies, we need not
reach the probabl e cause issue. |d.
Restrepo's argunent is basically the sane this court addressed

in United States v. Pigrum 922 F.2d 249 (5th Cr.), cert. denied,

__U'S __, 111 S.Ct. 2064, 114 L.Ed.2d 468 (1991). In Pigrum the
appel l ant argued that the district court erred in denying his
nmotion to suppress evidence seized in the search of his house
because there was no probable cause for the issuance of the
warrant. The appellant al so argued that the warrant "was based on
an affidavit so lacking in indicia of probable cause as to render

official belief in its existence entirely unreasonable,” thereby

precl udi ng a good faith exception under United States v. Leon, 468

U S 897, 104 S.Ct. 3405, 82 L.Ed.2d 677 (1984). This court first
addressed the |atter argunent, noting that under Leon's good faith
exception to the exclusionary rule, evidence wll be admtted if it
is obtained by officers acting in objectively reasonable reliance
on a search warrant issued by a magistrate judge; furthernore
"[t]his is so even if the affidavit on which the warrant was based
is insufficient to establish probable cause.” Pigrum 922 F.2d at
252. The first issue that nust be addressed, therefore, is whether
the officers reasonably relied on the mgistrate judge's
determnation in light of the information set forth in the
af fidavit. I d. W review de novo the reasonabl eness of an
officer's reliance upon a warrant issued by a magi strate judge.

Satterwhite, 980 F.2d at 321.
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In Pigrum we concluded that "when a warrant application is
supported by nore than a 'bare bones affidavit' containing wholly
conclusionary statenents, it is appropriate for officerstorely on
the warrant's validity." Pigrum 922 F.2d at 252. A "bare bones"
affidavit |lacks the facts and circunstances fromwhich a nagi strate

j udge can i ndependent |y determ ne probabl e cause. Satterwhite, 980

F.2d at 321.

The affidavit supporting the warrant for the search of
Restrepo's house was provided by DEA special agent Jackie Gier.
It began with a |l engthy statenent that in his nore than 11 years of
experience, he had observed that drug traffickers maintain records
relating to drug activity at a place such as a hone, for ready
access; and that contraband, drug proceeds and other indicia of
drug trafficking such as coded tel ephone nunbers, photographs and
firearns are secreted in safe places such as hones.

The affidavit also contained informati on Agent Gier | earned
during the course of his investigation leading to Restrepo's
arrest. He described the shipnments of concrete fence posts
containing cocaine from Venezuela to Mam, the fact that the
intended nanmed recipient conpany's offices were staffed by
tenporary workers and did no business, and the delivery of four
truckl oads of concrete fenceposts to the Seven Pines Cut-off Road
war ehouse. He also described Restrepo's association with the
war ehouse as its | essee, Restrepo's purchase of the hone in Wite
Cak, Texas, in June or July of 1991, after he had |eased the

war ehouse, and Restrepo's observed presence at the warehouse. The
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affidavit noted the absence of any | egitimate busi ness activity or
even tel ephone service at the warehouse, Restrepo's avowed | ack of
famliarity wth a forklift when he took delivery of a truckl oad of
concrete posts, and the presence of equi pnent in the warehouse that
was consi stent with a drug snuggling techni que i nvol vi ng t he use of
hi dden conpartnments in vehicles. Agent Gier described Restrepo's
refusal to sign his full nanme legibly on the bills of |ading, the
delivery of nore fence posts to the warehouse in Novenber of 1991,
the surveillance of the novenent of those fence posts to Marion
County, the arrests of Brooks, Johnson and Lanier, and the
di scovery of 297 pounds of cocaine at the Marion County | ocation.

Regardi ng Restrepo's residence, the affidavit offered the
follow ng information:

1. Restrepo obtained utilities for the residence in June

or July of 1991; the house was owned by "C eo Harrel

Bal es";

2. The house was secluded with its only neans of egress

and ingress essentially being a dead-end road,

3. The Ford truck registered to Restrepo was observed

traveling to this residence on Cctober 24, 1991;

4. No other individuals had been observed there since

periodi c surveill ance began;

5. The tel ephone nunber was in the nane of Restrepo;

tel ephone calls were nade to Mam, Ft. Lauderdale,

Col unbia, California, and Houston; a call was nade to a

conpany near Tyler, Texas, that sold digital scales;
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Colunbia is a known source country for cocaine; South

Floridais designated a "H gh Intensity Drug Area"; M am

is the location fromwhich the fence posts origi nated.

The affidavit al so provided other information about Restrepo.
He was observed by an agent at the post office when he was
attenpting to renew his post office box. He refused to reveal to
the postal clerk the address either of his business or of his
residence, and he left without renewi ng the post office box. The
affiant stated that this behavior is consistent wth the actions of
drug traffickers who do not wish to be identified or associated
wth given locations or nanes during the course of unlawful
activities. The affidavit also contained facts pertaining to the
pr obabl e cause of cocai ne bei ng present at the warehouse and of the
occurrence of drug trafficking at the warehouse.

This affidavit is nore than a nere "bare bones" affidavit. It
furni shed sufficient information to allow the conclusion that a
fair probability existed that seizable evidence would be found in
Restrepo’'s house. The officers' reliance on the magi strate judge's
determ nati on of probabl e cause was obj ectively reasonabl e, and the
good faith exception to Leon's exclusionary rule applies.

Since the officers acted in good faith in relying on the
warrant, we need not address the issue of probable cause for the
warrant. However, probable cause "does not require proof beyond a
reasonabl e doubt; 'only the probability, and not a prima facie
showi ng, of crimnal activity is the standard of probable cause.'"

United States v. Brown, 941 F.2d 1300, 1302 (5th Gr.), cert
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deni ed, US |, 112 S.Ct. 648, 116 L.Ed.2d 665 (1991), quoting

Spinelli v. United States, 393 U S. 410, 419, 89 S. (. 584, 21

L. Ed. 2d 637 (1969). A magistrate judge's determ nationis entitled
to great deference; furthernore, a magistrate "need only have a
substantial basis for concluding that a search would uncover
evi dence of wongdoing." |d.

In the affidavit on which the search warrant was based,
Restrepo's crimnal activity was denonstrated. He was the person
t he undercover agents contacted when they arrived in Texas with the
cocaine, and he was the one who actually unloaded the posts
contai ning the cocaine. On the day the posts arrived in Texas,
Cctober 24, 1991, Restrepo's truck was observed at the warehouse as
well as at his residence. Restrepo's nmailing address was a post
of fice box, and he refused to give the post office the |ocation
of either his business or his residence. It thus appears to us
that the nmagistrate judge had a substantial basis on which to
conclude that a search of Restrepo's residence would uncover
wrongdoi ng. The affidavit neets the test of probabl e cause.

V.
CONCLUSI ON
For the foregoing reasons, the judgnent of the district court

i s AFFI RMVED.
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