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GOLDBERG, Circuit Judge:
The petition for rehearing is hereby granted and this opinion
is substituted for the earlier opinion issued on June 2, 1993.
Carl os Echevari a pl eaded guilty to possessi on of crack cocai ne
with intent to distribute in violation of 21 U S.C. 8§ 841(a)(1).

At the sentencing hearing, the district court found that



Echevaria's offense occurred within one thousand feet of a
"protected area" and enhanced Echevaria's sentence by two |evels
under 8§ 2D1.2 of the United States Sentencing Cuidelines
("U.S.S.G"). On appeal, Echevaria challenges the district court's
application of 8 2D1.2. W affirm

FACTS and PROCEEDI NGS BELOW

The facts of this case are not in dispute. On the evening of
February 18, 1992, at approximately 7:55 p.m, undercover police
officer R F. Benavides drove through the parking lot of an
apartnent conplex in Houston. Benavi des was flagged down by
Echevaria who asked Benavides what he needed. Benavi des told
Echevaria that he wi shed to purchase $120 worth of crack cocai ne.
Echevaria sold the requested anobunt of crack to Benavi des and was
pronptly arrested by other police officers on the scene. The
parking lot at which the transaction between Echevaria and
Benavi des t ook pl ace was 634 feet away fromthe "Robi ndell School,"
a private kindergarten

During Echevaria's sentencing hearing, the governnent urged
the district court to enhance Echevaria's sentence under 8§ 2D1. 2 of
the U S.S.G because the drug of fense occurred within a thousand
feet of a "protected I|ocation.” Echevaria objected to the
enhancenent, arguing that the Robindell School is not a protected
| ocation. The district court agreed with the governnent that the
Robi ndel I School was a protected | ocation and i ncreased Echevaria's

sentence by two offense |evels. Echevaria was sentenced to 36



months inprisonnent to be followed by six years of supervised

r el ease.

ANALYSI S

Section 2D1.2 of the US S .G provides for an enhanced
sentence for offenses occurring near protected |ocations.
Protected locations are defined in 21 U S C 860' as all areas

w thin one thousand feet of the real property conprising

a public or private elenentary, vocational, or secondary

school, or a public or private college, junior college,

or university, or playground, or within 100 feet of a

public or private youth center, public swi nm ng pool, or

video arcade facility.

It is undi sputed that Echevaria sold crack cocaine within one
t housand feet of the Robindell School. The question we nust
resolve is whether the Robindell School, a kindergarten, is a
"protected location" within the neaning of § 860.

The governnent clainms that kindergartens are protected
| ocati ons under 8§ 860 because they fall within the definition of
"el enentary schools."” Unfortunately, 8 860 does not define or
el aborate on the neaning of "elenentary schools.” The question of
whet her a kindergarten is an el enentary school for the purposes of
8 860 has never been squarely addressed by a federal court. Two

federal courts have indicated in dicta that kindergartens are not

el ementary schools. The Ninth Grcuit in United States v. Pitts

intimated that el ementary schools "may not include day care centers

or preschools." 908 F.2d 458, 460 n.4 (9th Cr. 1990). Simlarly,

! The statute was originally codified at 21 U S.C. 84ba.
3



the District of Connecticut, in United States v. Parsell, 815

F. Supp 84 (D. Conn. 1993), stated in dicta that under the "rul e of
lenity" a religious nursery school mght well fall outside the
scope of § 860.°7

To determ ne whether the Robindell School is an el enentary
school under § 860, we nust examine the purpose behind § 860.
Congress enacted 8 860 in recognition of the dangers that drugs,
and the crines associated with drug dealing, pose to children. As

we explained in U S. v. Wke:

there i s an obvi ous and great danger in the nere presence
of drug deal ers around schools. Anong other things, the
exi stence of | arge quantities of prohibited substances in
a school zone, not to nention the concomtant crinmes and
risk of harm associated wth drug dealers, increases
greatly the likelihood that schoolchildren will cone in
contact with them or otherwise be placed directly in
harm s way. 948 F.2d 1422, 1433 (5th Cr. 1991) cert.
den. 112 S. Ct. 2944 (1992).

The aimof the statute is to "create a 'drug-free zone' around our
school s and to send a clear signal to drug dealers that we will not

tolerate their presence near our schools.” United States v. Crew,

916 F.2d 980, 982 (5th G r. 1990)(quoting 130 Cong.Rec. Sb59,
statenent of Senator Hawkins). The statute attenpts to create the
desired drug free zones by penalizing nore harshly drug
transactions that occur near places, such as schools, where
chil dren gat her.

Section 860 places "the burden on drug dealers to ascertain

2 AFlorida state court of appeals, interpreting a state
| aw anal ogous to 8§ 860, ruled that a kindergarten is not an
el ementary school. State of Florida v. Roland, 577 So.2d 680
(Fla. App. 1991).




their proximty to schools.” US. v. Wake, 948 F.2d at 1433. |f

a defendant distributes, possesses with the intent to distribute,
or manufactures a controlled substance wwthin a thousand feet of a
school his sentence may be enhanced regardless of whether the
defendant intended to commt a drug offense within one thousand
feet of a school.

Exam ning the nature of the Robindell School in light of
Congress' intent in enacting § 860, we find that the Robindel
School is an elenentary school and a protected |ocation within §
860. Any reasonable person who attenpted to ascertain the
proximty of schools to the parking | ot where the drug sale took
pl ace would have easily noticed the presence of the Robindell
School 634 feet away. The Robindell School is a private
educational institution that is indistinguishable froman ordinary
el ementary school in size, operation, and outward physical
appearance. The school teaches three hundred and fifty students.
It has nunerous enclosed classroons, two playgrounds,® a |unch
room and a teacher's | ounge.

Wi | e t he Robi ndel | School predom nantly teaches ki ndergarten
age children, the school also provides after-school tutoring for
children up to twelve years of age. Students at the Robindell

School sit in classroons behind desks while receiving instruction

3 W note that even if the Robindell School was not an
el ementary school, the school mght still be a protected |ocation
under 8§ 860 as a "playground."



in math, spelling, reading, phonics, social studies, and health.*
The teachers at the Robindell School are state I|icensed and
certified, and nust undertake annual continuing education.?®

The school posts a large sign in the front of its building

readi ng: "THE ROBINDELL SCHOOL." Due to the school's own
designation, its appearance, and its function, a reasonable
passerby could not distinguish the Robindell School from an
ordinary elenentary school. In fact, in all years prior to the

school year of Echevaria's offense, the Robindell School did teach
first and second grade.

G ven the nature of the Robindell School, finding that it is
a protected | ocation under 8 860 furthers Congresses's intent in
enacting § 860. Echevaria cannot reasonably claim to have
concl uded that the Robindell School is not an elenentary school.
The buil di ng posts a sign advertizing itself as a school, is large
enough to have three hundred and fifty students, two playgrounds
and nunerous cl assroons. The Robindell School is readily
observabl e as the kind of place that Congress wanted to nake a drug
free protected area. W note that while we conclude that the

Robi ndel | School is an el enentary school under 8§ 860, we need not

4 One can easily inmagine these children singing "school
days, school days, golden golden rule days. Reading and witing
and arithnetic, taught to the tune of a hickory stick."

5> W also note that Texas |aw provides for free public
ki ndergartens, see Tex. Educ. Code Ann. 8 21.132 (Vernon 1987 &
Supp 1993), the state board of education selects textbooks for
use in kindergarten, see Tex. Educ. Code Ann. § 12.14(a), and in
the Texas public school system kindergartens are considered part
of the elenentary schools, see Tex. Educ. Code Ann. § 21.797
(Vernon Supp 1993).



deci de whether all kindergartens are elenentary schools under 8§
860.

Havi ng concl uded that the Robindell School is an elenentary
school under 8§ 860 and thus a protected |ocation, we nust review
the district court's two | evel enhancenent of Echevaria' s sentence
under U.S.S.G 8§ 2D1.2(a)(1l). Section 2D1.2(a)(1l) provides for a
two |evel sentence increase on the basis of the "quantity of
control | ed substances directly involving a protected | ocation. . ."
Echevaria argues that a two |l evel increase under 8§ 2D1.2(a)(1l) is
i nappropriate in the instant case because his transaction wth
Benavides did not "directly involve" the protected | ocation.
Echevaria points out that the sale of crack involved two adults,
nei t her of whom had anything to do with the school. However, as

the Ninth Grcuit recently found in United States v. Wl ker, No.

92-50223 (9th Cr. My 19, 1993), slip op. 5158, "[i]t does not
matter whet her the drugs were sold on school property or to school
children, or whether the drugs were nerely possessed near the
protected |ocation by soneone unconnected to the school. | t
suffices that the drugs are present wthin 1,000 feet of the

school ."® The district court correctly held that Echevaria's drug

6 In Walker, the Ninth Crcuit explained the intended
meani ng of the phrase "directly involving" in the context of §
2D1.2(a)(1): the phrase directly involving a

protected | ocation in subsection
(a)(1) is intended to distinguish
that quantity fromthe '"tota
quantity' of controlled substances
involved in the offense. Thus, the
di stinction drawn by the Quideline
is between drugs actually sold or
possessed near the |ocation and
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of fense directly involved a protected area for the purposes of 8§

2D1. 2(a) (1).

CONCLUSI ON

For the foregoing reasons we AFFIRM the decision of the

district court.

those drugs that are part of the
same course of conduct but are sold
or possessed outside the protected
area. Walker Slip Op. at 5157.
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