IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2288

HARBCR | NSURANCE CO. ,
Pl ai ntiff-Appellee,

ver sus
URBAN CONSTRUCTI ON CO. AND AUGUSTA COURT
CO- ONNERS ASSOCI ATI ON, | NC. ,

Def endant s,

URBAN CONSTRUCTI ON CO.,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

( April 22, 1993 )

Before Reynaldo G GARZA, HI GAd NBOTHAM and Emlio M GARZA,
Crcuit Judges.

H G3 NBOTHAM Circuit Judge:

This is a dispute between a comercial insurer and its
insured. The insured, U ban Construction Co., was held |liable for
damage caused by defects in its condom nium project. Har bor
| nsurance Co. held an unbrella policy during construction and,
relying on their diversity of citizenship, sought a declaration
fromthe federal courts that it had no duty to indemify Urban.
Urban counterclained for danages. The district court granted

summary judgnent to Harbor.



Harbor sold twelve-nonth wunbrella, or excess liability,
policies to Uban for three successive years.! These policies were
sol d through Harbor's agent and affiliate, Swett & Crawford. Swett
dealt with Urban's independent insurance agent, Collier Cobb &
Associ ates. The first of these policies contained a standard |i st
of exclusions, including the foll ow ng:

This Policy shall not apply . . . (e) to property damage

to work perfornmed by or on behalf of the Nanmed | nsured

ari sing out of the work or any portion thereof, or out of

materials, parts or equipnment furnished in connection

therewi th.?2

For the second policy the followng year, the parties
negoti ated a special endorsenment with a correspondi ng additi onal
premum This endorsenent nodified exclusion (e) by stating:

It is understood and agreed that exclusion e [of the

policy] is anended to read as foll ow

e. to property damage to the Naned Insured's work

performed by the naned i nsured arising out of the work or

any portion thereof, or out of materials, parts, or

equi pnent furnished in connection therewth.

Thi s endorsenent del eted exclusion (e)'s reference to work done "on
behal f of" the insured. It was effective fromApril 1980 to Apri
1981. The endorsenent was intended to broaden the policy's
coverage to property in the "care custody and control"™ of Urban.
This nodification followed a sim |l ar nodification of the underlying
primary policy.

In 1981, Swett and Collier Cobb negotiated a twelve-nonth

renewal of the existing unbrella policy. Collier Cobb conpleted an

The policies covered 1979-80, 1980-81, and 1981-82.

¢ shall refer to this unnodified exclusion as "excl usi on
(e)" or the "work perforned" clause.
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application provided by Swett. In response to the application's
inquiry about restrictions of the underlying primary coverage
policy, Collier Cobb indicated "Care Custody and Control Amendnent -
Fol | ow ng Form Endorsenent Required." Exhibits produced by Swett
and Collier Cobb indicated that the unbrella policy was to be
renewed under the sane terns as the existing policy. In its
summary judgnent pleadings, Harbor admtted that the parties
intended to nodify exclusion (e) when they renewed the unbrella
policy for 1981-82.3

Swett signed the 1981-82 renewal policy for Harbor and
delivered it to Collier Cobb. The nodifying endorsenent was not
attached to the delivered renewal policy. The renewal policy did
contain a "Contractors Limtation" endorsenent. This endorsenent
st at ed:

It is understood and agreed that except insofar as

coverage is available to the Insured in the underlying

insurances as set out in the attached schedule this

i nsurance shall not apply:

1. to products and conpl eted operations .

3. to | oss of or damage to property while in t he care,

custody, or control of the insured.
The schedul e referred to by the contractors |imtation endorsenent

listed the primary general liability insurance policy provided by

Aetna Casualty and Surety. The primary policy included a "Broad

3The brief supporting Harbor's "Additional Material in
Support of Plaintiff's Mtion for Summary Judgnent and Response
to Defendant's Mdtion for Continuance" reads: "[F]Jor the
purposes of its Mtion for Summary Judgnent only, Harbor w ||
admt Urban's allegations that the parties intended to nodify the
wor k performed excl usion when they negotiated a renewal of the
1980- 81 Harbor policy."



Form Conprehensive Ceneral Liability Endorsenent” nodified by
endor serment . 4

Collier Cobb recognized that the renewal policy |acked a
nmodi fyi ng endorsenent. John Irwin of Collier Cobb directed soneone
to see about obtaining the endorsenent fromHarbor. At sone point,
Col l'ier Cobb infornmed Urban of the om ssion.

During the renewal policy's coverage period, Urban was the
general contractor for a condom ni um project. Ur ban contracted
wth Augusta Court Associates, Ltd. in 1979 to construct the
project. Urban subcontracted nost of the work on the project. The
project's certificate of substantial conpletion was dated March 22,
1982. An architect, however, discovered water | eakage problens
causing corrosion. Urban then perforned corrective roofing work.
When nore | eakage conplaints arose in 1983, U ban denied that any
remai ni ng problens were due to its work.

On February 14, 1985, Augusta sued Urban all egi ng negligence
and breach of contract. Augusta sought danmges caused by
construction defects. Urban advi sed both Aetna and Harbor of this
lawsuit in July 1985. By letter of April 19, 1989, Harbor reserved

its rights under the unbrella policy pending an investigation of

“The governi ng endorsenent thus read:
VI. Broad formproperty damage |liability coverage
(i ncluding conpl eted operations) The insurance for
property damage liability applies, subject to the
foll ow ng additional provisions:
(A) Exclusions (K) and (O are replaced by the
fol | ow ng:

.. (O to property damage to that part of work
perfornEd by the named insured out of which the
occurrence ari ses.



Augusta's clainms. On June 28, 1989, Urban nade demand upon all of
its primary and excess carriers, including Aetna and Harbor, to
settle the lawsuit prior to binding arbitration.?® Aetna and
anot her primary i nsurer each tendered $100,000, the limts of their
property damage liabilities, to Augusta.

Ur ban advi sed Harbor that Augusta had nade a settlenent offer
wthin the limts of the unbrella policy, and advised Harbor of
Urban's willingness to pursue | egal action agai nst Harbor if Harbor
failed to conply with its obligations.

Harbor continued to reserve its rights and investigate.
Meanwhi | e, the arbitration proceedi ng awar ded August a $1, 261, 450. 00
on August 14, 1989. U ban pronptly demanded indemification by
Harbor for this award. On Septenber 1, 1989, Harbor denied
coverage of the claim This suit foll owed.

Har bor sued on Septenber 6, 1989, seeking a declaration that
it had no liability or duty to indemify Urban or pay Augusta.
Har bor asserted that Urban's clai mfor coverage was excl uded by the
wor k performed provision. Urban counterclai ned all egi ng breach of
contract, negligence, and viol ati ons of Texas's |Insurance Code and
Deceptive Trade Practices Act.

Har bor noved for partial sunmmary judgnent on the coverage
i ssue, contending that the work perfornmed cl ause excl uded cover age
for the arbitration award. Urban responded by submtting evi dence

to establish nutual m stake in the formation of the renewal policy

SUrban noved to stay the state court action pending
arbitration pursuant to an arbitration clause in the construction
contract.



contract. According to Urban's evidence, the policy should have
been renewed on the sane terns as the previous policy, including an
endor senent nodi fying the work perforned cl ause.

Harbor did not contradict the evidence of nutual m stake
Harbor admtted that the parties intended to nodify the work
performed cl ause. Har bor nmaintai ned, however, that Urban's
reliance on nutual m stake was an effort to reformthe contract.
Rel ying upon the statute of |Iimtations for reformation actions,
Har bor clained that this effort was tinme barred.

The district court granted Harbor's notion for partial summary
judgnent on July 8, 1991. The court did not reach the statute of
[imtations issue. Instead, the court held that it could not
consi der any extrinsic evidence--even that offered to prove nutual
m stake. Confining its inquiry to the terns of the renewal policy
as delivered, the court held that the work perforned cl ause deni ed
cover age. Finding that the exclusion of coverage gave Harbor a
reasonabl e basis for denying Uban's claim the court al so granted
judgnent in Harbor's favor on Wban's clains for negligence and
breaches of the duties of good faith and fair dealing.

Har bor then sought summary judgnent on Urban's renaining
statutory clains. Har bor asserted that those clains were tine
barred, because the applicable statute of Iimtations began to run
when Urban becane aware of the omssion of the endorsenent
nmodi fying the work perfornmed clause. Urban responded that the
limtations period did not begin to run wuntil Harbor denied

coverage in 1989. Agreeing with Harbor, the district court held



the statutory clains were tine barred. The court found that Urban
shoul d have di scovered that the renewal policy |acked the desired
endor senent when delivered, or at |atest when Augusta sued Urban in
1985. The court granted Harbor's suppl enental notion and entered
its final judgnent, disposing of the entire case, on February 28,
1992. Urban filed a tinely notice of appeal.

We review the granting of summary judgnent de novo, applying

the sane criteria as the district court. Hanks v. Transconti nent al

Gas Pipe Line Corp., 953 F.2d 996, 997 (5th Cr. 1992). "Summary
judgnent is proper only if '"there is no genuine issue as to any
material fact and . . . the noving party is entitled to judgnent as

a mtter of law.'" Harbor Insurance Co. v. Trammell Crow Co., 854

F.2d 94, 98 (5th CGr. 1988)(quoting Fed. R Cv. P. 56(c)). W
consider all of the facts contained in the pl eadi ngs, depositions,
adm ssions, answers to interrogatories, affidavits, and the
inferences to be drawn therefromin the Iight nost favorable to the

non-novi ng party. Wyant v. Acceptance Ins. Co., 917 F. 2d 209, 212

(5th CGr. 1990). W reviewthe district court's interpretation of

an i nsurance policy de novo. Heinhuis v. Venture Associates, Inc.,

959 F.2d 551, 553 (5th Cr. 1992).

Qur reviewis not [imted to the district court's analysis.
A grant of summary judgnent may be affirnmed on a | egal basis not
ruled upon below. "W may affirmeven in situations in which the
district court's ruling was incorrect, as long as the result was

proper." Texas Refrigeration Supply, Inc. v. Federal Deposit Ins.

Corp., 953 F.2d 975, 980 (5th Gr. 1992).



Urban contends that the renewal policy should not be enforced
as witten due to nutual m stake. Har bor has admtted that the
delivered policy did not reflect the agreenent of the parties.
Nevert hel ess, the district court held that the policy could not be
reformed to correct the nmutual m stake, because the policy was an
i ntegrated docunent that could not be altered by parol evidence.
Furthernore, the district court held that as a matter of |aw an
insured is bound by the terns of a policy when he accepts the
policy.

We disagree with these rulings. As we see it, under Texas
law, reformation requires an original agreenent followed by a
mut ual m stake made in reducing the original agreenent to witing.

Cher okee Water Co. v. Forderhause, 741 S.W2d 377, 379 (Tex. 1987).

Reformation is all owed even when a witten contract purports to be

conpletely integrated. See Restatenent (Second) of Contracts
8§ 155, coment a (1981).° "[T]he parol evidence rule does not
precl ude such a showing of m stake." [d. Moreover, the insured's

failure to read the policy does not bar correction of the m stake.

Aetna Ins. Co. v. Paddock, 301 F.2d 807, 811 (5th Cr. 1962)(Texas

law). Texas adopted the majority rule that does not require the
insured to examne the delivered policy and permits himto rely
upon the assunption that the agreenent was expressed in the

witing. Firenen's Fund Indemity Co. v. Boyle Gen'|l Tire Co., 392

S.W2d 352, 355 (Tex. 1965).

5This section was cited with approval by the Texas Suprene
Court in Forderhause, 741 S.W2d at 379.
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Har bor's adm ssi on equates to an adm ssion of nutual m stake.
Both parties agreed that the renewal policy would contain the terns
of the existing policy, including its endorsenent nodifying
exclusion (e). Harbor does not contend that reformation is barred
by the parol evidence rule or Uban's acceptance of the policy.
Har bor urges us to affirm the grant of summary judgnent on the
basis that Urban's request for reformation is barred by the statute
of limtations.

The parties argue that different four-year statutes of
limtations apply that began to run on different dates. Ur ban
contends that its suit for danages is governed by the statute of
limtations for actions on debts. Tex. Cv. Prac. & Rem Code
8§ 16.004(a)(3). This limtations period arguably runs from
Har bor's deni al of coverage. Harbor, on the other hand, naintains
that the statute of limtations for reformation actions applies.
Tex. Cv. Prac. & Rem Code § 16.051. It is well settled in Texas
that the limtations period for instrunent reformation i s subject

to the discovery rule. See, e.qg., Tucker v. Atlantic R chfield

Co., 787 S.W2d 555, 558 (Tex. App.--Corpus Christi 1990, wit
denied). The discovery rule provides that limtations run fromthe
date the plaintiff discovers or should have discovered, in the
exercise of reasonable care and diligence, the nature of the

injury. WIlis v. Mverick, 760 S.W2d 642, 644 (Tex. 1988).

Regarding reformation, the limtations period begins to run from
the time the party seeking reformation discovered, or should have

di scovered, the error or omssion in the instrunent. Tucker, 787



S.W2d at 558. On summary judgnent, the novant asserting
limtations as a defense nust negate the discovery rule by
establishing that there is no genuine issue of fact about when the
plaintiff discovered or should have discovered the nature of his

injury. Burns v. Thonmas, 786 S.W2d 266 (Tex. 1990).

Urban insists that the statute of limtations for reformation
actions does not apply, because it does not seek the affirmative
relief of reformation. Urban argues that the relief it seeks is
enforcenent of the parties' intended agreenent. Although Urban's
breach of contract claimrequires that the policy be interpreted in
light of the proof of mutual mstake, Uban reasons that
interpretation in an enforcenment suit differs from praying for
relief in the formof reformation.

W are not persuaded by this reasoning. The fact that
i ntended agreenents nay be enforced without a prior action for

reformation is not dispositive. See Republic Ins. Co. v. Silverton

Elevators, Inc., 493 S.W2d 748, 754 (Tex. 1973) (holding that

i ntended agreenent nmay be enforced upon proof of nutual m stake
without a formal reformation proceeding). This rule recogni zed
that the nerger of |lawand equity permtted actions for reformation
and enforcenent after a mutual mstake to be collapsed into a
single lawsuit. Regardless of the | abel placed upon that |awsuit,
a party asserting nutual m stake seeks relief in the substance, if
not necessarily the form of reformation. Texas courts reflect
this reality by applying the rules regarding the |limtations of

reformation actions to the assertion of nutual mstake as a

10



def ense. See Snellings v. Snellings, 482 S.W2d 707, 709 (Tex.

Cv. App.--Waco 1972, wit ref'd n.r.e.). Following that | ead, we
hold that the statute of limtations nmay bar the assertion of
mut ual m stake under the circunstances presented here.

Col I'i er Cobb was Urban's agent for procuring insurance. John
Irwntestifiedthat Collier Cobb reviewed policies upon arrival to
check for errors. It followed that procedure when Harbor delivered
the renewal policy in My 1981. Irwin was nade aware of the
endorsenent's om ssion. He nade a note referring to the om ssion
on Collier Cobb's copy of a May 22, 1981, letter to Uban. Urban
notes that the record does not di sclose the date that Irwi n | earned
of the omssion, but otherwise does not point to evidence
contradicting these facts.

Har bor has the burden of establishing when the limtations
period began torun. CGting lrwin's testinony, Harbor denonstrated
that Urban or its agent, Collier Cobb, had actual know edge of the
om ssion in 1981. In the alternative, Harbor argues that wth
reasonable care and diligence, Urban should have discovered the
om ssion of the endorsenent when sued by Augusta in February 1985.
At the latest, therefore, the limtations period expired in
February 1989. Urban did not assert its right to reformation until
after this litigation commenced in Septenber 1989.

Urban suggests several avenues of escape from limtations.
All stem from the public policy of protecting insureds from
| anguage in insurance policies of which they are not aware.

Because Urban had actual know edge of the om ssion, none of these

11



principles are of help toit. For exanple, U ban asserts the rule
that insurers have a duty to call to the insured s attention any
changes in the coverage or conditions of a renewed policy. See
generally Annotation, "lnsurance Conpany as Bound by Geater
Coverage in Earlier Policy Were Renewal Policy is |Issued Wthout
Calling to Insured' s Attention a Reduction in the Policy Coverage,"

91 A L.R2d 546 (1963) (collecting cases); see also Liverpool &

London & G obe Ins. Co. v. Swann, 382 S.W2d 521, 522 (Tex. Civ.

App. - - Beaunont 1964, no wit)(noting that in absence of contrary
agreenent, renewal is presumably upon sane terns as original
policy). As noted above, Texas | aw does not require the insured to

exam ne the delivered policy. Firemen's Fund Indemmity Co. V.

Boyle Gen'|l Tire Co., 392 S.W2d 352, 355 (Tex. 1965).

This case does not involve the operation of policy ternms of
whi ch the i nsured was i gnorant. Through Collier Cobb, U ban gai ned
actual know edge that the policy did not contain the endorsenent
nmodi fyi ng exclusion (e). U ban evidently assuned that the terns of
t he i ntended agreenent were enforceable,’ but took no | egal steps

to ensure their enforceability until 1989. The question presented

The testinony of E.A Anderson, a clains executive with 34
years of insurance industry experience, indicates that this
assunption was not conpletely unreasonable. He state that it was
the industry's custom and practice to provide coverage on the
basis of intended agreenents as shown by underwiting files,
regardl ess of the actual policy |anguage. Nonetheless, we are
constrai ned by the hol dings of the Texas courts, which state that
the statute of limtations for reformation begins to run fromthe
actual discovery of the error or omssion. Accrual of the cause
of action "does not await the plaintiff's recognition that he has
grounds for a lawsuit." Arabian Shield Devel opnent Co. v. Hunt,
808 S.W2d 577, 583 (Tex. App.--Dallas 1991, wit denied).
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is whether Urban may seek reformation eight years after |earning
that the policy did not conformto the intended ternmns. By the
statute of limtations, the answer is no. The district court did
not err in refusing to enforce the ternms of the omtted
endor sement .

For the first tinme on appeal, U ban asserts the alternative
argunent that the unnodified policy Harbor delivered provides

coverage. The unnodified terns of the work perfornmed clause, by

t hensel ves, woul d exclude coverage. See Eulich v. Hone Indemity
Co., 503 S.W2d 846, 849 (Tex. Civ. App.--Dallas 1973, wit ref'd

n.r.e.); T.C Bateson Constr. Co. v. Lunbernens Mitual Casualty

Co., 784 S.W2d 692, 696 (Tex. App.--Houston [14th Dist.] 1989,
wit denied). Urban contends that those terns are not operative
due to an anbiguity arising from the unbrella policy's
i ncor poration of provisions of Aetna's primary policy. Generally,
this court will not rule on issues not presented to the district

court bel ow. Capps v. Hunble Ol & Refining Co., 536 F.2d 80, 82

(5th Gr. 1976). W will not address the nerits of this argunent.

In addition to suing for breach of contract, Urban all eged
that Harbor violated its duties of reasonable care, good faith, and
fair dealing. The district court held that because Harbor had a
reasonabl e basis for denying coverage it did not breach its duty of
good faith and fair dealing by refusing to pay Urban's claimor to
settle with Augusta. Later, the district court ruled that Urban's

remai ning statutory clains were tine barred.
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A cause of action for breach of the duty of good faith and
fair dealing occurs when there is no reasonable basis for the
deni al or delay of paynent of a claimor when an insurer fails to
determ ne whether there is any reasonable basis for the denial or

delay. Arnold v. National Cty. Mut. Fire lns. Co., 725 S.W2d 165,

167 (Tex. 1987). \Whether there is a reasonable basis for denial is
judged by the facts known to the insurer at the tine the clai mwas

denied. Autonpbile Ins. Co. of Hartford v. Davila, 805 S. W2d 897,

903 (Tex. App.--Corpus Christi 1991, wit denied)(citing Viles v.
Security Nat'l Ins. Co., 788 S.W2d 566, 567 (Tex. 1990)). W

assune w thout deciding that the duty of good faith and fair
dealing exists on the part of an excess carrier in a conmercia

cont ext . See Beaunbnt Rice MIIl, Inc. v. Md-Anerican | ndemity

Ins. Co., 948 F.2d 950, 952 (5th Gr. 1991)(nmaking sane
assunption).

W agree with the district court's conclusion that Harbor
possessed a reasonable basis for the denial of Uban's claim W
note that the absence of policy coverage, by itself, does not
forecl ose recovery for the breach of the duty of good faith and

fair dealing. See First Texas Sav. Ass'n v. Reliance Ins. Co., 950

F.2d 1171, 1179 (5th Gr. 1992); see also Viles, 788 S.W2d at 567.

In this case, Harbor reserved its rights under the policy in Apri
1989 and deni ed coverage on Septenber 1, 1989. The witten terns
of the policy, containing the unnodified work perforned clause,
provi ded a reasonable basis for this denial of coverage.

W affirmthe remai nder of the district court's rulings.
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Urban's negligence claim fails because Harbor had a reasonable
basis for denying coverage and therefore for refusing to settle
Augusta's suit. Uban's msrepresentation clains under the Texas
| nsurance Code and DTPA are tine barred due to its actual know edge
of the omssions in 1981. Aside fromassertions in the argunent of
counsel, Urban has not shown that Harbor nmade any representations
regardi ng coverage after delivering the renewal policy.

AFF| RMED.
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