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DAVIS, G rcuit Judge:

Abdal  ah M El - Zoubi (El-Zoubi) was charged in a superseding
i ndictment with conspiracy, mail fraud, and arson, in violation of
18 U.S.C. 88 371, 1341, 844(i), and 2, respectively. After a jury
trial, he was convicted on all counts. On the arson count he
recei ved a sentence of 120 nonths of inprisonnent, to be foll owed
by five years of supervised release. H s sentences on the
conspiracy and mail fraud counts run concurrently with his arson
sentence, and call for 60 nonths of inprisonnent, to be foll owed by
three years of supervised rel ease. El-Zoubi appeal s his conviction
and sentence. W affirmhis conviction and his sentence.

| .

In May of 1991 El -Zoubi purchased the Al nmadafa | nternational

Mar ket, also known as the Holy Land WMarket (the market), in



Arlington, Texas. The next nonth, after obtaining fire insurance
for the market, ElI-Zoubi paid his 20 year old nephew, Adel Ahnmad
Saliem Al zoubi (Adel), to burn it down. The fire occurred around
9:30 p.m on June 14. A trail of footprints burned into the
market's tile floor led fire fighters to Adel's body. Predictably,
exam ners determ ned the cause of death to be snoke inhal ation

carbon nonoxi de poi soning, and extensive burns. The fire caused
about $200, 000 of danmage to the strip mall in which the market was
| ocat ed.

1.

W initially consider El-Zoubi's conviction. First, he argues
that the evidence was insufficient to support his conviction.
Second, he contends that the trial court erroneously admtted
hearsay testinony offered by the governnent. Third, he clains that
coments nmade by prosecutors warranted a mstrial. Finally, El-
Zoubi argues that he received ineffective assistance of counsel.
We consi der these argunents in turn

A

El - Zoubi first challenges the sufficiency of the evidence
supporting his conviction. W review the evidence in the |ight
nost favorable to the verdict. United States v. WIllians, 985 F. 2d
749, 753 (5th Gr. 1993). And we ordinarily affirmif a rationa
trier of fact could have found that the evidence establishes the
essential elenents of the offense beyond a reasonable doubt.
Wlliams, 985 F.2d at 753. However, because El-Zoubi failed to
move for judgnment of acquittal at the close of the evidence, we may

set aside the conviction only if affirmance would result in a



"mani fest mscarriage of justice." United States v. Singer, 970
F.2d 1414, 1418 (5th Gr. 1992). Under this standard, we nay
reverse El-Zoubi's conviction only if "the record is devoid of
evidence pointing to guilt."” Singer, 970 F.2d at 1418.

El - Zoubi's conviction for conspiracy under 18 U S. C. § 371,
requi red t he governnent to prove beyond a reasonabl e doubt that (1)
El - Zoubi and Adel agreed to pursue an unl awful objective together;
(2) El-Zoubi voluntarily agreed to join the conspiracy; and (3)
that either El-Zoubi or Adel performed an overt act to further the
obj ectives of the conspiracy. United States v. Parekh, 926 F.2d
402, 406 (5th Cr. 1991). El-Zoubi's mail fraud conviction under
18 U.S.C. 8§ 1341 required proof beyond a reasonabl e doubt of (1) a
schene to defraud; and (2) El-Zoubi's use of the mails for the
pur pose of executing the schene. United States v. Church, 888 F. 2d
20, 23 (5th Gr. 1989). A conviction for arson under 18 U S.C. 8§
844(i) requires proof beyond a reasonable doubt that (1) the
def endant malici ously damaged or destroyed a building; (2) he did
so by neans of fire; and (3) the building was being used in an
activity affecting interstate comerce. United States v. Triplett,
922 F.2d 1174, 1177 (5th CGr.), cert. denied, 111 S C. 2245
(1991). Acconplice liability under 18 US C 8§ 2 requires a
show ng that El-Zoubi (1) acted in a way that contributed to the
execution of the crimnal activity; and (2) intended to aidinits
comm ssion. Triplett, 922 F.2d at 1177-78.

We summari ze bel ow t he evi dence on whi ch the governnent relies
to support El-Zoubi's conviction on the counts referred to above.

El - Zoubi was in dire financial straits: his checking account at the



Federal Savings Banc had just been closed because of excessive
i nsufficient funds checks; he owed over $500 on a Visa credit card
that had just been cancelled; he had been denied a bank | oan; he
had to borrow $300 to cover a bad check he had witten; and his
wfe had just filed for divorce. Mor eover, the business was
failing: |ease paynments had fall en behind by $6, 625; inventory was
| ow; and busi ness was poor--the day of the fire, the nmarket nade
only a four dollar sale.

On June 7, El-Zoubi applied for $50,000 of fire insurance,
representing that sales at the narket amobunted to $300 a day. In
the foll ow ng days, he asked his insurance agent three tines if the
application had been approved. Two days before the fire, the
application was approved. The next day, El-Zoubi paid the prem um
and sought assurances that any insurance proceeds would be paid to
him That day El-Zoubi told another shop keeper in the sanme strip
shoppi ng center, "we got our insurance."

The day of the fire, El-Zoubi asked Ram Ghanem an
acquai ntance whose business had burned, whether he had any
difficultieswithfireinvestigators or the insurance and also told
him referring to the market, "I'mgoing to knock it down today."
The fire was reported at 9:22 p.m The fire fighters found al
doors | ocked, even though the business was scheduled to be open
until 10:00 p.m I nside they found Adel's body. | nvestigators
found that the fire was intentionally set and of an incendiary
nat ure. In Adel's truck, investigators found a $5,000 check to

Adel , signed by El-Zoubi and postdated to June 30. At the tine of

the fire, the balance in El-Zoubi's account was $261. 16.



The fire caused $200,000 of damage to the shopping center
structure. The market and nei ghbori ng busi nesses were cl osed. El -
Zoubi concedes that the market was used in an activity affecting
interstate conmmerce. This evidence anply supports the jury's
apparent conclusion that El-Zoubi paid Adel to burn the market in
order to fraudulently collect fire insurance proceeds, and that he
used the mails to further this schene.

B

El - Zoubi next argues that the district court erroneously
admtted testinony about a conversation between Adel and Salif
Al ahmad (Al ahnmad), who owns a photo business in the strip shopping
center that housed the narket. According to Al ahnad, four days
before the fire, Adel said that he was "sick and tired of [the
market]" and was going to "burn it down and get out of Arlington."
The governnent concedes that the statenent constituted hearsay, but
argues that it was adm ssi bl e under Fed. R Evid. 801(d)(2)(E), the
coconspirator exception to the hearsay rule.

In order to fit the coconspirator exception, a statenent nust
have been nade (1) by a coconspirator of a party, (2) during the
course of the conspiracy, and (3) in furtherance of the conspiracy.
United States v. McConnell, 988 F.2d 530 (5th Cr. 1993). Although
the evidence supports a finding that Adel and El-Zoubi were
coconspirators, it does not support a conclusion that Adel's
statenent was made in furtherance of the conspiracy. The
gover nnment argues that Adel's statenent was nade in furtherance of
t he conspiracy because it identified his role in the conspiracy.

"Ordinarily, a statenent that identifies the role of one



coconspirator to another is in furtherance of the conspiracy."”

United States v. Lechuga, 888 F.2d 1472, 1480 (5th Cr. 1989)

(quotations omtted). However "nere conversation between
conspirators” does not fit wthin this exception. MConnell, 988
F.2d at 533. The statenent in question was not nade to a

coconspirator. Moreover, the record does not allow the inference
t hat Adel thought the conspiracy would be nore |ikely to succeed if
Al ahmad knew of Adel's intent to burn the market. Therefore it was
error to admt Adel's statenent under the coconspirator exception
to the hearsay rule.

Nevert hel ess, the error was harm ess. [In determ ning whet her
the adm ssion of hearsay evidence was harnl ess, we nust consider
t he ot her evidence in the case, and then decide if the i nadm ssible
evidence actually contributed tothe jury's verdict. United States
v. Evans, 950 F.2d 187, 191 (5th Gr. 1991). W wll find such
testinony harnful and reverse a conviction only if it had a
"substantial inpact" on the jury's verdict. Evans, 950 F.2d at
191. The statenent is probative of Adel's intent to burn down the
market. Yet, as we have already explained, the physical evidence
overwhel m ngly established this fact. Thus, view ng the evidence
as a whole, we conclude that the statenent had no effect on the
verdict. Evans, 950 F.2d at 191.

C.

El - Zoubi next argues that the district court should have
declared a mstrial because the prosecutor nmade inappropriate
remarks at trial. Because El-Zoubi did not object to any of these

coments, we review for plain error. W ask "whether the



prosecutor's comments, taken as a whole in the context of the
entire case, substantially prejudiced defendant's rights." United
States v. Mntenmayor, 684 F.2d 1118, 1124 (5th Cr. 1982). e
recogni ze plain error "only if the error is so obvious that our
failure to notice it would seriously affect the fairness,
integrity, or public reputation of judicial proceedings and would
result in a mscarriage of justice." Mntemayor, 684 F.2d at 1124.

El - Zoubi first chall enges the prosecutor's statenent that the
conspiracy and mail fraud counts could be established by evidence
t hat El - Zoubi knew the store was insured, had an interest in its

bei ng i nsured, and believed that the i nsurance provi ded the source

for his paynent. The prosecutor prefaced his coment with the
statenent: "[T]he court wll instruct you wth regard to a
conspiracy." And the court subsequently gave an accurate

expl anation of the | aw of conspiracy. So even if the argunent was
i nproper, which is doubtful, taken as a whole, it did not
substantially prejudice El-Zoubi's rights.

Second, El-Zoubi points to the prosecutor's characterization
of CGhanem as soneone who showed El-Zoubi "how to buy this food,
where the sources were." In fact, a different person had hel ped
El - Zoubi in this manner. El-Zoubi argues that this m sstatenent
made it nore plausible for the jury to believe that El-Zoubi would
confide in Ghanem his plans to burn the market. El Zoubi further
contends that this m sstatenent underm ned El - Zoubi's defense that
he would not confide in soneone he did not know. However the
prosecution was trying to nake a different point, that El-Zoubi

confided in Ghanem because he Dbelieved that Ghanem had



intentionally burned his business for the insurance:

When you want to know how to burn your place
down, you ask Ram Wy do you ask Ram?
Because in Abdullah's tw sted thinking, Ram's
store burned and so Ram burned his store,
Ram collects his insurance. So you go ask

Ram : "Ram, did you have any trouble with
the fire inspectors or collecting vyour
i nsurance." You go to the source and that is

why he asked him what he did and that is why
he said what he said

The prosecution's msstatenent did not anount to plain error.
Third, El-Zoubi contends that the prosecutor inappropriately

comented on his decision not totestify. 1In his closing argunent,
t he prosecutor said:

That insurance was taken out on the Holy Land

Mar ket, that they had the schene to defraud,

the schene being insure a building and burn

it, that he obtained insurance coverage, not

di sput ed. That he caused another person to
mai | sonet hing for the purpose of carrying out

the schene, not disputed. . . . That a third
person maliciously danmaged and destroyed the
bui I ding, housing the . . . Holy Land Market.

Not disputed. (Enphasis added.)

El - Zoubi argues that the phrase, not disputed,” was a veiled
reference to his decision not to take the stand.

A prosecutor inappropriately coments on the defendant's
decision not to testify if he "manifestly intended" to do so, or if
the statenent "was of such character that a jury would naturally
and necessarily take it" to be a conment on the defendant's failure
to testify. United States v. Jennings, 527 F.2d 862, 870-71 (5th
Cr. 1976). However the prosecution nay point out "that the
testinony of wtnesses is uncontradicted, particularly where

soneone other than the defendant could have offered contrary

evidence." Jennings, 527 F.2d at 870-71. Because w tnesses ot her
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than the defendant could have contradicted the governnent's
W t nesses, the prosecutor's remarks were not inproper.
D.

Finally, El-Zoubi argues that he was not given effective
assi stance of counsel. He conplains, first, that his counse
persuaded him not to take the stand, second, that his counsel
failed to call witnesses crucial to his defense, third, that he did
not properly cross-exam ne w tnesses, fourth, that his counsel
filed no pretrial notions other than a notion for continuance, and,
fifth, that his counsel should have had the Arabic interpreter
translate the entire trial. In an attenpt to circunvent our plain
error standard of review on the previous issues, El-Zoubi argues,
sixth, that his counsel should have noved for judgnent of
acquittal, seventh, that he should have properly objected to the
i ntroduction of hearsay testinony, and, finally, that his counsel
shoul d have objected to the prosecutor's inappropriate questions
and remarks.

El - Zoubi nust satisfy the famliar two-prong test set out in
Strickland v. Wshington, 466 U S. 668 (1984). First, El-Zoubi
must prove "that counsel's performance was deficient,” in other
words, "that counsel made errors so serious that counsel was not
functioning as counsel guaranteed the defendant by the Sixth
Amendnent . " Strickland, 466 U. S. at 687. Second, El-Zoubi nust
show t hat "the deficient performance prejudiced the defense,"” that
"counsel's errors were so serious as to deprive the defendant of a
fair trial, a trial whose result is reliable." Strickland, 466

U S at 687. Judicial scrutiny of the first prong of the test--the



adequacy of counsel's performance--is highly deferential. W
"indul ge a strong presunption that counsel's conduct falls within
the wi de range of reasonabl e professional assistance" and that the
"chal l enged action mght be considered sound trial strategy."
Strickland, 466 U S. at 687.

El - Zoubi raised the first four argunents in a post-trial
nmotion for appointnent of new counsel, and in a hearing on that
not i on. El - Zoubi's counsel explained that he thoroughly
investigated the case. His efforts included nearly ten hours of
di scussion with his client, three visits to the scene of the fire,
i nspection of physical evidence at the Arlington Fire Departnent
and in the office of the United States Attorney, and persona
interviews with several governnent and defense wi tnesses. Through
i nformal discovery, he obtained copies of Adel's autopsy report,
the AT.F. report, the Arlington Fire Departnent report, summaries
of the wtnesses' statenents and copies of the other docunentary
exhi bits. El-Zoubi's counsel further explained that the w tnesses
he did not call could only provide cunulative or irrelevant
testinony, or were not credible. Finally, he explained that,
al t hough he had prepared questions for direct exam nation of El-
Zoubi, he nade the strategic choice to advise El-Zoubi not to take
t he stand.

After the hearing, the district court found that El-Zoubi had
"excellent representation during the trial." The court said:
"t here has not been any failure of [El-Zoubi's counsel] to perform
his duties properly. In fact, |I think he perfornmed his duties as

an attorney for the defendant in an exenplary fashion.” The court
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added that "the facts of the case the jury heard justified the
jury's verdict, and | don't think anything you have suggested here
t hat shoul d have been devel oped woul d have changed the outcone of
the case if it had been devel oped.” The court further suggested
that "sone of the things | heard here woul d have done you nore harm
than good in the presence of the jury."

After reviewing the record, we are unpersuaded that defense
counsel perfornmed in a constitutionally inadequate manner by not
calling particular w tnesses, advising El-Zoubi not to take the
stand, failing to ask unspecified questions on cross-exam nation,
or failing to file wunspecified pretrial notions. Val l es .
Lynaugh, 835 F.2d 126, 128 (5th G r. 1988); Murray v. Maggio, 736
F.2d 279, 282 (5th Gr. 1984); United States v. Garcia, 762 F.2d
1222, 1226 (5th Cir.), cert. denied, 474 U.S. 907 (1985). The
remai ning ineffective assistance of counsel argunents were not
rai sed below, and therefore are not properly reviewable on this
direct appeal. United States v. Stone, 960 F. 2d 426, 438 (5th Cr
1992) .

L1l

We next consider El-Zoubi's challenges to his sentence.
First, he argues that the maxi num sentence all owed by statute was
10 years, not "any term of years." Second, he contests the
district court's determ nation that he played a | eadership role in
the offense. Third, El-Zoubi argues that the district court should
have grouped all three counts together, instead of into two groups.
Finally, he argues that the court should not have upwardly departed

fromhis sentencing range.
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A

The only serious sentencing question involves the district
court's wupward departure from El-Zoubi's sentencing range.
US S G 8 2K1.4(c), the arson guideline, instructs the court: "If
death resulted, . . . apply the nost anal ogous guideline from
Chapter Two, Part A (O fenses Against the Person) if the resulting
offense level is greater than that determ ned above." The
presentence report (PSR) and the district court chose the
i nvol untary mansl aughter gui deline, 8 2Al1.4, as "t he nost anal ogous
guideline." The base offense | evel for involuntary mansl aughter is
14, far less than the base offense |evel of 20 for an arson that
does not result in death. See U S.S.G § 2K1.4(2). So the
district court used the base | evel of 20. The court then upwardly
departed, concluding that Chapter 2, Part A did not adequately take
into consideration "the defendant's know ngly risking the life of
ot hers, including his nephew, the inhabitants of other businesses,
and fire fighters," or the death that resulted.

Review ng the district court's application of the guidelines
de novo, United States v. (Galvan-Revuelta, 958 F.2d 66, 68 (5th
Cr. 1992), we conclude that the district court msapplied the
arson guideline, 8§ 2K1.4(c). Specifically, we conclude that the
"nost anal ogous guideline” from Chapter Two, Part A is the first
degree nurder guideline, 8§ 2A1.1, not the involuntary mansl aughter
guideline, § 2A1l.4. Had the court <correctly applied the
gui delines, the sentencing range would have called for a prison
term | onger than the 120 nont hs El - Zoubi received.

In reaching this conclusion, we note, first, that El-Zoubi's

12



of fense i s nore anal ogous to first degree nurder than to negligent

homcide. 18 U S.C 8§ 1111(a) provides in relevant part: "Mirder

is the unlawful killing of a human being with malice af orethought.
Every murder . . . commtted in the perpetration of, or attenpt to
perpetrate, any arson, . . . is nmurder in the first degree." The

English common | aw provided that one who caused another's death
while commtting or attenpting to commt a felony was guilty of
mur der even though he did not intend to kill the deceased. United
States v. Browner, 889 F.2d 549, 552 & n. 2 (5th Gr. 1989).
Section 1111(a) applies the felony nurder rule to arson and ot her
enunerated felonies. United States v. Herman, 576 F.2d 1139, 1143-
44 & n. 2 (5th Gr. 1978). Proof of preneditation or deliberation
is not required under the felony nurder conponent of § 1111.
United States v. Antel ope, 430 U. S. 641, 644 (1977). The | anguage
of § 1111 is broad enough to include cases in which an arsonist's
acconplice dies during the comm ssion of the fel ony. Moreover, the
death of an acconplice is a foreseeable result of procuring himto
commt an arson. In cases directly on point wwth this one, the
suprene courts of Kansas, Georgia, Rhode Island, and Pennsyl vani a
have hel d that an arsoni st may be puni shed under the fel ony nurder
doctrine for the death of an acconplice.?

In contrast, 18 U.S.C. § 1112 defi nes i nvol untary mansl aught er

!State v. Thai Do Hoang, 755 P.2d 7, 10, 11 (Kan. 1988);
Scott v. State, 313 S.E 2d 87, 88 (Ga. 1984); In re Leon, 410
A 2d 121, 124, 125 (R 1. 1980); Commonwealth v. Bolish, 113 A 2d
464, 474 (Pa. 1955), overruled on other grounds, Com ex. rel.
Shadd v. Myers, 223 A 2d 296, 298 (Pa. 1966); but see People v.
Ferlin, 265 P. 230, 235 (Cal. 1928); State v. WIllianms, 254 So.2d
548, 551 (Fla. App. 1971), overruled, State v. Perez, 382 So.2d
731, 733 (Fla. App. 1980).
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as "the unlawful killing of a human being without malice . . . [i]n
the comm ssion of an unlawful act not anobunting to a felony, or in
the comm ssion in an unlawful manner, or w thout due caution and
circunspection, of a lawful act which m ght produce death." Wile
the | east egregious arson carries a maxi mum prison sentence of 10
years, involuntary mansl aughter carries a potential prison term of
"no nore than three years.” 18 U S.C. § 1112.

Second, the Sentenci ng Comm ssion specially designed the first
degree nurder guideline, 8 2Al1.1, to guide district courts in
sentencing perpetrators of felonies in which death resulted.
Application Note 1 to 8 2A1.1 specifies that "this guideline also
applies when death results from the conmssion of <certain
felonies."?2 It then provides that a downward departure may be
appropriate if the killing was not intentional or know ng:

If the defendant did not cause the death
intentionally or know ngly, a downward
departure may be warranted. The extent of the
departure shoul d be based upon the defendant's
state of mnd (e.g., r eckl essness or
negligence), the degree of risk inherent in
the conduct, and the nature of the underlying
of fense conduct. However, the Conm ssion does
not envision that departure below that
specified in 8 2Al. 2 (Second Degree Murder) is
likely to be appropriate.
US S G 8§ 2A1.1, Application Note 1.

Finally, we are significantly guided by our decisionin United
States v. Paden, 908 F.2d 1229 (5th Gr. 1990), cert. denied, 498
U S 1039 (1991). In Paden, the defendant commtted an arson in

which a fire fighter died. \Wien the district court applied the

2Before a clarifying change in 1990, the Application Note
listed arson and the other felonies enunerated in the felony-
mur der clause of § 1111(a). Appendix C, anmendnent 310.

14



arson guideline, 8 2K1.4(c)(1l), to the defendant Boyd, it
determ ned that the nost anal ogous nurder guideline was 8§ 2Al1. 1.
Paden, 908 F.2d at 1233, 1238.3% Because the fire fighter's death
was not caused intentionally or know ngly, the court downwardly
departed to a base offense | evel of 33, which corresponds to second
degree nurder. Paden, 908 F.2d at 1233, 1238; See U S. S.G 8
2A1.1, Application Note 1. W concluded that the district court's
sentence had applied "the literal |anguage of the guidelines," and
was therefore not clearly erroneous. Paden, 908 F.2d at 1238.

If the district court had correctly applied the cross
reference in the arson guideline by choosing 8 2A1.1 as the "nost
anal ogous gui deline from Chapter Two Part A" it would have begun
wth a base offense | evel of 43. Wth an additional two points for
El - Zoubi's | eadership role in the offense and a crimnal history
category of |, the sentencing table would have called for life
inprisonnment. If the district court had then dowwardly departed
to the limts allowed by Application Note 1 to § 2Al.1 (the base
of fense |evel of 33, corresponding to the second degree nurder
gui deline, plus the two points for El-Zoubi's | eadership role, and
a crimnal history category of |), the sentencing table would have
called for a sentencing range of 168 to 210 nonths.

Thus, El-Zoubi's sentence of 120 nonths of inprisonnent is

substantially | ower than the sentence that woul d have resulted from

3Al t hough the opinion, at one point, gives the inpression
that the district court went straight to the second degree nurder
guideline, it explains in an earlier section that the district
court went to the first degree murder guideline and then
downwardly departed to the base offense | evel corresponding to
second degree nurder. Paden, 908 F.2d at 1233, 1238.
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a correct application of the guidelines. However the governnent
did not cross-appeal, and has therefore wai ved any chall enge to the
district court's msapplication of the guidelines in El-Zoubi's
favor. United States v. Turner, 898 F.2d 705, 711 (9th Cr.),
cert. denied, 495 U S. 962 (1990); United States v. Bechtol, 939
F.2d 603, 605 & n. 4 (8th Cr. 1991). We therefore affirm El -
Zoubi's sentence.
B

El - Zoubi argues that the evidence does not support a two | evel
increase under U. S.S.G 8 3Bl1.1 for his leadership role in the
offense. \When the PSR gave the increase it determ ned that El-
Zoubi "exercised decision making authority, expected to claimthe
rights to a larger share of the fruits of the crine, and was the
maj or participant in planning and organi zi ng the offense." The PSR
relied on evidence that El-Zoubi wote Adel a $5,000 check.
Additionally, it relied on evidence that El-Zoubi nmade all of the
arrangenents to procure fire insurance for the nmarket. The
district court's agreenent with the PSR is not clearly erroneous.

C.

In light of our disposition of El-Zoubi's sentence, we need
not address his remaining two argunents. El - Zoubi contests the
district court's conclusion that he coul d be sentenced to "any term
of years." Arson, in violation of 18 U S.C 8§ 844(i), normally

carries a maximm prison term of not nore than ten years."
However the section provides that "if death results to any person
as a direct or proximate result" of the offense, the nmaxi mum

prison sentence goes up to "any termof years." The district court
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concluded that Adel's death was the death of "any person,” within
t he nmeani ng of § 844(i), and that El-Zoubi was exposed to a prison
sentence of "any term of years." El - Zoubi argues that Adel's
coconspirator status takes his death out of the contenpl ation of §
844(i)'s penalty enhancenent provision. W need not decide this
i ssue, because El -Zoubi's sentence does not exceed ten years.

El - Zoubi also contends that the district court should have
grouped all three of his convictions together for sentencing
purposes. Under U S.S.G 8§ 3D1.2, the PSR divided the three counts
on which El-Zoubi was convicted into two groups. G oup one
consi sted of counts one and three, conspiracy and arson. Goup two
consi sted of counts one and two, conspiracy and mail fraud. The
adj usted offense level for group one was 22, while the adjusted
of fense | evel for group two was 17. Because group two was "5 to 8
| evel s | ess serious" than group one, one |evel was added to the
adj usted offense level for group one, for a total of 23. See
U.S.S.G § 3D1.4(b).

US S G 8 3D1.4(c) instructs the court to "disregard any
group that is 9 or nore |l evel s | ess serious than the group with the
hi ghest offense level." As we have expl ai ned above, the offense
| evel for group one, calculated correctly, would have been nore
than 9 | evel s above the adjusted offense | evel for group two. See
US S G 88 2A1.1, 2A1. 2. So the district court's grouping
decision will not affect El-Zoubi's sentence. Therefore we need
not address the nerits of this argunent.

| V.

For the reasons stated above, we affirmEl -Zoubi's conviction
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for conspiracy, mail fraud, and arson. |In addition, we affirmthe
sentence i nposed by the district court.

AFFI RVED.
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