IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7349

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
V.

BALDEMAR BERMEA,
ROGELI O BERVEA,
LORENZO RODRI GUEZ,
MANUEL GARCI A,
HONCORI O GARZA,

MATI LDE PEREZ,
GUADALUPE BERMEA,
ENRI QUE AVALOS and
TEODORO PEDRAZA,

Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Southern District of Texas

(August 25, 1994)
Bef ore GOLDBERG KI NG and WENER, Crcuit Judges.
KING Circuit Judge:

This case presents a nyriad of issues common to appeal s of
drug conspiracy convictions. Two | ess comon issues are
difficult. One such issue concerns the failure of the district
court to conduct individual voir dire of the nenbers of the jury

followng prejudicial mdtrial publicity. The other such issue
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concerns the treatnent of a pending Janes notion, ultimtely

ruled on at trial, under the Speedy Trial Act.

| . BACKGROUND
A. FAcTS

The appellants in this case were charged with participating
in one or both of two conspiracies to possess nmarijuana with the
intent to distribute. The first of these conspiracies, |lasting
fromlate 1987 to m d-1988, allegedly involved ei ght persons,
i ncl udi ng appellants Matil de Perez, Manuel Garcia, Honorio Garza,
Enri que Aval os, Teodoro Pedraza, and Lorenzo Rodriguez. The
second conspiracy lasted fromlate 1988 through early 1989, and
it allegedly involved seven persons, including appellants Perez,
Garza, Rogelio Bernea, Bal demar Bernea, and Guadal upe Ber nea.

1. The First Conspiracy

Jai me Rios Gonzal ez, an informant who began working for the
Drug Enforcenent Adm nistration (DEA) and ot her governnent
agencies in 1988, testified at trial as follows. [In 1988,
Gonzal ez was staying at a ranch owned by Garcia, getting paid
about $200 per week for doing "nostly nothing." (Qher testinony
at trial indicates that Garcia's ranch was | ocated just north of
M ssion, Texas, which is in H dalgo County near the border with
Mexi co.) Avalos and Rodriguez al so worked at Garcia's ranch
whi | e Gonzal ez was there, and Gonzal ez identified Aval os as

Garcia's cl osest associ at e.

[ ber mea. 004] 2



At some point, Garcia revealed to Gonzal ez that he owned a
grain trailer with a secret conpartnent used for carrying | arge
quantities of marijuana. Garza, a constable of Starr County,
Texas (adjacent to Hi dalgo County), and Perez cane to Garcia's
ranch on one occasion, and Gonzal ez overheard Perez tell Garcia
not to let his workers "get |ost" because he had sonme work com ng
up. Alittle later, Garcia told Gonzal ez and other workers that
Perez and Garza woul d soon be providing a "load." A few days
| ater, Gonzal ez and Rodriguez went to a different ranch owned by
Carl os Gonez, where they net Garcia, Garza, Aval os, and severa
ot her nmen. That night, which was sonetine in July 1988,

Gonzal ez, Aval os, Rodriguez, Garcia, and the others | oaded
bundl es of marijuana into the secret conpartnent in Garcia's
grain trailer; Gonzales was told by Aval os and Garcia that the

| oad contai ned over 1800 pounds. Although Garza was not present
during the loading of the marijuana, Garcia told Gonzal ez that
Garza and Perez had supplied the marijuana.

The trailer containing the marijuana remi ned on the Gonez
ranch for at |east two weeks before Garcia gave the order to nove
it. Another of Garcia' s enployees, Pepe Villarreal, drove the
tractor-trailer, while Gonzal ez acconpani ed Aval os and Rodri guez
in another vehicle. Utimtely the tractor-trailer was taken to
the honme of one "Shorty" Pedraza, which Gonzal ez descri bed as
being in the country near G ddings, Texas. There Gonzal ez,
Villarreal, Rodriguez, Aval os, and Teodoro Pedraza unl oaded the

marijuana and stored it in a shed on Shorty Pedraza's property.
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Wthin the next few days, soneone identified as "Ruben" arrived
wth Garza in a truck equipped with a U-Haul trailer, and the nen
| oaded 600 pounds of marijuana (apparently into the U Haul).
Gonzal ez saw Ruben pay Garza an indeterm nate anount of noney,
and Gonzalez then left with Villarreal to return to Garcia's
ranch. A few days |ater, Gonzal es saw Perez and Garza cone to
Garcia's ranch and deliver four plastic sacks containing noney to
one of Garcia' s henchnen. Garcia paid Gonzalez $700 for his
wor k. Gonzal ez stayed with Garcia through August of 1988. In
Sept enber of 1988 he began working for the DEA

Gonzal ez' s testinony was corroborated in part by Carl os
Gonez, who testified at trial as a governnent wtness. Gonez
testified that Garcia used Gonez's ranch as a site for | oading
marijuana into the secret conpartnment of Garcia's trailer ten or
twelve tinmes between January and August 1988. Gonez al so
verified that Perez brought marijuana to the ranch on two or
t hree occasions and that Gonzal ez had been at the ranch to | oad
marijuana with Garcia's nen on one occasi on.

2. The Second Conspiracy

Gonzal ez testified that, near the end of his association
wth Garcia, Garcia becane upset with his cousins, the brothers
Guadal upe, Bal demar, and Rogelio Bernea. Garcia told Gonzal ez
that the Berneas had stolen his secret conpartnent design and
built their own trailer wwth a secret conpartnent and that he was
afraid that the Berneas woul d get caught by |aw enforcenent

officers and thus ruin the useful ness of his design.
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Gonzal ez was recruited to be a driver for the Berneas by
Guadal upe and Bal demar Bernea in October of 1988. He went to a
ranch, apparently owned by Guadal upe and Bal demar Bernea, in |late
Cctober or early Novenber 1988. Sone tine |ater the Berneas
tractor-trailer arrived, and marijuana was brought to the ranch
in a van by Perez and an unknown man. Perez told Gonzal ez that
he and Garza had decided to start working with the Berneas
because they could get a "cheaper rate" with the Berneas than
they could with Garcia. Wile Rogelio, Guadal upe, and Bal demar
Ber nea kept a | ookout, Gonzal ez and others | oaded marijuana into
the secret conpartnent in the Berneas' trailer, which Gonzal ez
described as "identical" to Garcia's conpartnent. The next day,
Gonzal ez left the ranch driving the tractor-trailer. He
contacted the DEA agents with whom he had been working, and the
agents arrested Rogelio Bernea, who was follow ng Gonzalez in a
separate vehicle, along the way. Gonzalez continued with the
shi pnent and net Bal demar Bernea a little |later, but Bal demar
Ber nea apparently abandoned Gonzal ez when Texas state hi ghway
troopers began to follow Gonzalez. Eventually Gonzal ez was
"arrested" by the DEA and the Hays County Sheriff's Departnent.
He hel ped the | aw enforcenent officers unload the marijuana,
which turned out to weigh a little over 1300 pounds.

After CGonzal ez turned the Berneas' tractor-trailer over to
the DEA, he returned to the Berneas' ranch and told themthat he
had left the tractor-trailer at a certain truck stop with the key

under the floor mat. Quadal upe Bernea told himthat the tractor-
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trailer was nowhere to be found and then paid him $500 and told
himto "get lost for a while." Later, Baldemar Bernea told
Gonzal ez that Garza and his brother had put a price on his head.

Anot her governnent w tness was Juan Teodosa Solis, who
testified to the follow ng events. Solis was recruited by
Rogelio Bernea to drive a second tractor-trailer with a secret
conpartnent in January 1989. Solis drove three shipnents of
marijuana for the Berneas successfully, and Perez acconpani ed him
on each of these trips. On the second trip, Solis overheard
Perez talking to soneone on the phone that he referred to as
"Honorio." Additionally, while Solis was working for the
Ber neas, he was told by Guadal upe Bernea that Rogelio and
Bal demar Bernea were nmaking plans with "Honorio" to transport
another |load of marijuana. On a fourth trip, in early March
1989, Solis was arrested, and it appears that he pleaded guilty
to federal drug charges and was sentenced to seventy nonths in
prison. A DEA agent testified at trial that Solis was
transporting about 1100 pounds of marijuana at the tine he was
arrested.

B. PROCEDURAL Hi STORY

The final superseding indictnent against the appellants
contained four counts. The first count charged that from
Decenber 1987 through July 1988 Perez, Garcia, Garza, Aval os,
Pedraza, Rodriguez, and two others not before this court
conspired to possess nore than 100 kil ogranms of marijuana with

the intent to distribute in violation of 21 U S.C. 88 846,
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841(a)(1l), and 841(b)(1)(B). The second count charged that from
Novenber 1988 through May 1989 Perez, Garza, Rogeli o Bernea,

Bal demar Ber nea, Guadal upe Bernea, and two others not before this
court conspired to possess nore than 100 kil ograns of marijuana
with the intent to distribute, also in violation of 21 U S.C. 8§88
846, 841(a)(1), and 841(b)(1)(B). The third count charged Perez,
Rogel i o Bernea, Bal demar Bernea, Quadal upe Bernea, and two ot hers
not before this court with possession of between 100 and 1000

kil ograns of marijuana with the intent to distribute on or about
Novenber 16, 1988, in violation of 21 U S.C. 88 841(a)(1l) and
841(b)(1)(B), and 18 U.S.C. §8 2. The final count charged Perez,
Rogel i o Bernea, Bal demar Bernea, and Guadal upe Bernea with
possessi on of between 100 and 1000 kil ogranms of marijuana with
the intent to distribute on or about March 3, 1989, also in
violation of 21 U . S.C. 88 841(a)(1) and 841(b)(1)(B), and 18
Uus.C 8§ 2.

After a two-week trial, the jury returned its verdicts.
Perez was found guilty on counts one, two, and three and was
found not guilty on count four. Garza was found guilty on counts
one and two. Garcia, Aval os, Pedraza, and Rodriguez were found
guilty on count one. Rogelio and Guadal upe Bernea were found
guilty on counts two, three, and four. Baldemar Bernea was found
guilty on count two and was found not guilty on counts three and
four.

The appel |l ants were sentenced under the sentencing

guidelines to terns of inprisonnent as follows. Perez, Garcia,
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Garza, and Rogelio Bernea were sentenced to 151 nonths.

Guadal upe Bernea was sentenced to 135 nonths. Aval os was
sentenced to 108 nonths. Bal demar Bernea was sentenced to 100
mont hs. Pedraza was sentenced to 97 nonths, and Rodri guez was
sentenced to 92 nonths. An additional termof four years
supervi sed rel ease was i nposed on each appellant as well. These

appeal s fol | owed.

1. SUFFI Cl ENCY OF THE EVI DENCE
Several of the appellants have raised clains that the
evi dence was insufficient to support the jury verdicts. The
scope of our review of the sufficiency of the evidence after
conviction by a jury is narrow. W nust affirmif a reasonabl e
trier of fact could have found that the evidence established

guilt beyond a reasonable doubt. United States v. Mergerson, 4

F.3d 337, 341 (5th Cr. 1993), cert. denied, 114 S. C. 1310

(1994). We nust consider the evidence in the |ight nopst
favorable to the governnent, including all reasonabl e inferences

that can be drawn fromthe evi dence. United States v. Pigrum

922 F.2d 249, 253 (5th Gir.), cert. denied, 500 U.S. 936 (1991).
The evi dence need not exclude every reasonabl e hypot hesis of

i nnocence or be wholly inconsistent with every concl usi on except
that of guilt, and the jury is free to choose anbng reasonabl e
constructions of the evidence. |1d. at 254.

A. OFFENSE ELEMENTS AND PAI D | NFORMANTS
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The sufficiency challenges raised in this appeal appear to
be limted to the conspiracy convictions. |In order to prove that
a defendant commtted the crinme of conspiracy to possess
narcotics with intent to distribute, the governnent nust prove
that (1) a conspiracy to possess narcotics with intent to
distribute existed, (2) the defendant knew of the conspiracy, and
(3) the defendant voluntarily participated in the conspiracy.

United States v. Hernandez-Pal aci os, 838 F.2d 1346, 1348 (5th

Cir. 1988); see United States v. Cardenas, 9 F.3d 1139, 1157 (5th
Cr. 1993), cert. denied, 114 S. O 2150 (1994). No proof of an

overt act is required. Hernandez-Pal aci os, 838 F.2d at 1348;

Cacace v. United States, 590 F.2d 1339, 1340 (5th Gr. 1979);

United States v. Palacios, 556 F.2d 1359, 1364 n.9 (5th Cr

1977). But see United States v. Shabani, 993 F.2d 1419 (9th G

1993) (holding that the elenents of a drug conspiracy under 21

U S.C 8§ 846 do include an overt act requirenent), cert. granted,

114 S. C. 1047 (1994). Anmong the factors that may be consi dered
by the factfinder in determ ning whether a defendant is guilty of
commtting a drug conspiracy crine are "concert of action,”
presence anong or association with drug conspirators, and
"[e]vasive and erratic behavior." Cardenas, 9 F.3d at 1157. O
course, nere presence or association alone cannot suffice to
establish that a person has voluntarily joined a conspiracy.

United States v. Magee, 821 F.2d 234, 239 (5th Gr. 1987).

The governnent's evidence at trial consisted largely of the

testinony of Jainme Gonzal ez, who was a paid informant, Carl os
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Gonez, who had reached an agreenent to cooperate with the
governnent in exchange for dism ssal of an indictnent against his
w fe and who was paid for his expenses in testifying, and Juan
Solis, who testified that he had been offered a reward if he
cooperated in future civil forfeiture proceedi ngs brought by the
governnent. Although the credibility of w tnesses who receive
consideration in exchange for their cooperation or testinony nmay
suffer fromthat fact, we have concluded that "it is up to the
jury to evaluate the credibility of a conpensated w tness."

United States v. Cervantes-Pacheco, 826 F.2d 310, 315 (5th Cr

1987) (en banc) (overruling Wllianmson v. United States, 311 F.2d

441 (5th Cir. 1962), cert. denied, 381 U S. 950 (1965)), cert.

deni ed, 484 U. S. 1026 (1988). W have cautioned that procedural
saf eguards shoul d be observed when paid informant testinony is
used by the governnent. The governnment nust not use or encourage
the use of perjured testinony; the governnent nust conpletely and
tinmely disclose the fee arrangenent to the accused in accordance

with Brady v. Maryland, 373 U S. 83 (1963); the accused nust be

gi ven an adequate opportunity to cross-exam ne the informnt and
gover nnent agents about any agreenment to conpensate the witness;
and the trial court should give a special jury instruction

poi nting out the suspect credibility of paid w tnesses.

Cer vant es- Pacheco, 826 F.2d at 315-16. W note that the district

court did give such a cautionary jury instruction, and that no

def endant conpl ains that he was not allowed to conduct adequate
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Cross-exam nation regardi ng any agreenents between the governnent
and its w tnesses.

Wth these rules in mnd, we evaluate the appellants
i nsufficiency clains.

B. MANUEL GARCIA

Garcia's claimthat the evidence was insufficient to sustain
his conspiracy conviction is without nerit. H's argunent anounts
to little nore than an attack on the credibility of Gonzal ez and
Gonez because these governnent w tnesses received consideration
for the governnent in exchange for their cooperation and
testinony. W have repeatedly stated that the jury is the final

arbiter of the credibility of wwtnesses. United States v.

Restrepo, 994 F.2d 173, 182 (5th Cr. 1993). W have held that a
guilty verdict may be sustained if supported only by the
uncorroborated testinony of a coconspirator, even if the w tness
is interested due to a plea bargain or prom se of |eniency,
unless the testinony is incredible or insubstantial on its face.

United States v. Gdison, 8 F.3d 186, 190 (5th Cr. 1993); United

States v. Hernandez, 962 F.2d 1152, 1157 (5th Cr. 1992).

Testinony is incredible as a matter of lawonly if it relates to
facts that the witness could not possible have observed or to
events which could not have occurred under the |aws of nature.

Gadi son, 8 F.3d at 190; United States v. Hoskins, 628 F.2d 295,

297 (5th Gr.), cert. denied, 449 U S. 987 (1980).

The testinony of Gonez and Gonzal ez was not incredible or

i nsubstantial on its face. |Indeed, Gonez's testinony tended to
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corroborate Gonzal ez's testinony regardi ng the | oadi ng of
Garcia's grain trailer at Gonez's ranch in July 1988. A
reasonable jury could have credited their testinony, which
i ncluded Garcia as an inportant nenber of the first conspiracy.
We therefore reject Garcia's claim

C. HoNorRI O GARZA

Garza was convicted of both conspiracies alleged in the
indictnment. The evidence adduced against himat trial consisted
of the foll ow ng.

Wth respect to the first conspiracy, Gonzalez testified
that Garcia told himand Garcia's other workers that "Matil de and
Honori 0" were going to bring them"a |oad" a few days before the
| oad of marijuana actually arrived at Gonez's ranch. Garza was
present at Gonez's ranch during the day before the | oading
operation commenced, but Gonzalez did not testify that Garza was
present during the |oading. Gonzalez also testified that Garcia
told himthat Garza and Perez were the sources of the marijuana.
Garza was identified as acconpanyi ng Ruben to Shorty Pedraza's
honme in G ddi ngs, where Ruben picked up 600 pounds of marijuana
and paid Garza an indeterm nate anount of noney from a briefcase.
Garza points out that Gonzalez's testinony is sonmewhat unclear
regarding this transaction; although Gonzalez testified that the
transaction occurred in G ddings, the prosecutor's questions
strangely begin to refer to a "man in New Braunfel s[, Texas]" in
the mddl e of Gonzalez's testinony. The prosecutor nmay have been

referring to the buyer that Gonzal ez knew only as "Ruben," but
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the record does not explicitly draw a connecti on between the two
ref erences.

Wth respect to the second conspiracy, Gonzalez testified as
follows. Soon after Gonzal ez went to work for the Berneas, Perez
and an unknown man delivered a van |oaded with marijuana to
Guadal upe and Bal demar Bernea's ranch. Gonzalez talked with
Perez after the marijuana was unl oaded, and Perez told Gonzal ez
that he and his "conpadre" Honorio had decided to start using the
Ber neas because they had a cheaper rate. After Gonzal ez turned
the Berneas' trailer over to |l aw enforcenent officers, Bal demar

Bernmea told himthat "Los Nencos," a nicknanme for Garza and his
brother, had put a price on Gonzalez's head. Wtness Solis al so
connected Garza to the second conspiracy in his testinony. Solis
testified that he overheard Perez tal king on a phone to "Honori o"
during two of Solis's trips as a driver for the Berneas. Perez
told Solis that he was calling people in "the Valley" to assure
them that everything was going snoothly. On another occasion
Solis was told by CGuadal upe Bernea that Rogelio and Bal demar
Bernea were naking plans with Garza for another run.

The evidence was clearly sufficient to support a finding
that Garza was guilty as to the first conspiracy; Gonzalez's
testinony specifically tied Garza to the drug transaction
conducted in G ddings. Although the evidence tying Garza to the
second conspiracy is significantly weaker, we have hel d that

"[o]lnly slight evidence is needed to connect an individual to an

illegal conspiracy once the United States has produced evi dence
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of that conspiracy." United States v. Vaquero, 997 F.2d 78, 82

(5th Gr.) (citing United States v. Duncan, 919 F.2d 981, 991

(5th Gr. 1990), cert. denied, 500 U S. 926 (1991)), cert.

denied, 114 S. . 614 (1993). The United States nore than
sufficiently proved the existence of the second conspiracy; the
evi dence connecting Garza to that conspiracy, although not
overwhel m ng, sufficiently supports the inference that he was
involved in that conspiracy in a sonmewhat renoved position of
aut hority.
D. ENR QUE AVALCS

Aval os chal |l enges the sufficiency of the evidence to support
his conviction for participation in the first conspiracy. Hi's
protests that the evidence shows "nere presence" at the scene of
conspiratorial activity, however, are without nerit. Gonzal ez
testified not only that Aval os was often present at Garcia's
ranch but al so that Aval os was Garcia's cl osest associ ate.
Addi tionally, Aval os was identified by Gonzal ez as one of the nen
who hel ped | oad the marijuana into the secret conpartnent in
Garcia's grain trailer at Gonez's ranch in July of 1988 and who
hel ped unl oad the marijuana at Shorty Pedraza's hone. Like his
co- appel l ants, Aval os nakes nuch of the fact that the
governnment's main wtnesses were paid or otherw se conpensated
for their testinony and cooperation, but this fact was for the
jury to consider in weighing the credibility of the w tnesses.

W will not second-guess the jury's determ nation.
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E. TEODORO PEDRAZA

Al t hough the governnent's evi dence agai nst Teodoro Pedraza
was not as extensive as its evidence against sone of his
codef endants, we conclude that Pedraza's sufficiency challenge is
also without nerit. Gonzalez identified Pedraza as one of the
men who converged at Shorty Pedraza's hone and hel ped unl oad the
marijuana fromGarcia's trailer. Gonzalez also testified that
Pedraza was part owner of the truck used during the first
conspiracy and that Pedraza and Garcia argued on one occasion
when Pedraza wanted Garcia to finish paying Pedraza for the
truck. Thus, Gonzalez's testinony, if believed, established nore
than Pedraza's nere presence at the scene of conspiratorial
activity. Pedraza's conplaint that the jury could not have
rationally convicted himand at the sane tine acquitted Shorty

Pedraza is without nerit. See United States v. Zuni ga-Sali nas,

952 F.2d 876, 877 (5th Cr. 1992) (en banc) (holding that a
verdi ct convicting one alleged conspirator can stand even if the
jury acquits the sole alleged coconspirator). Because a rational
jury could have found that Pedraza actively participated in the
first conspiracy, we conclude that the evidence supporting his
convi ction was sufficient.
F. LORENZO RODRI GUEZ

Rodri guez's argunent that the evidence inplicating himin
the first conspiracy was insufficient to support his conviction
is wthout nerit. Gonzalez's testinony established Rodriguez's

frequent presence at Garcia's ranch before the July 1988
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mar i j uana shipnment as well as Rodriguez's participation in both
the I oading of marijuana into Garcia's trailer at Gonez's ranch
and the unloading of the marijuana at Shorty Pedraza's honme near
G ddings. Gonez also testified to Rodriguez's presence at his
ranch when the July 1988 shipnment was |oaded into Garcia's
trailer. The fact that Gonzal ez and Gonez generally referred to
Rodri guez as "Lencho," the nane listed in the indictnment as an
"a/ k/a" for Rodriguez, does not reduce the evidentiary weight of
their testinony or in-court identifications of Rodriguez, as
Rodri guez seens to argue.
G ROGELI O BERMVEA

Rogeli o Bernea contends that the district court erred in
denying his notion for acquittal because the evidence was
insufficient to distinguish himfromhis relatives who were al so
on trial. W disagree. According to Gonzal ez, Rogeli o Bernea
was present at the Bernea ranch when the marijuana was | oaded
into the truck that Gonzalez was to drive, and Rogelio Bernea
al so net Gonzal ez at a conveni ence store during the shipnent.
Wtness Solis also affirmatively identified Rogelio Bernea as the
person who recruited himto drive | oads of marijuana for the
Ber neas and opi ned that Rogelio Bernea was the "boss man" of the
conspiracy. This evidence, taken as a whole, was sufficient to
support Rogelio Bernea's conspiracy conviction.

H. BALDEMAR BERMEA
Bal demar Bernea's sufficiency of the evidence chall enge,

i ke that of the other appellants, is without nerit. He was
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convicted only for his nenbership in the second conspiracy
alleged in the indictnent. Gonzal ez connected Bal denar Bernea to
the conspiracy by testifying that he was recruited by Guadal upe
and Bal demar Bernea, that Bal demar Bernea acconpani ed hi mpart of
the way during the shipnent that he drove and tried to warn him
t hat Texas hi ghway patrol officers were following him and that
Bal demar Bernea was the person who warned himthat a price had
been put on his head. Although Gonzal ez's in-court
identification of Bal demar Bernea was not recognized by the
district court and is thus not clear to this court on appeal,
Solis did nmake a clear in-court identification of Bal demar
Bernea. Solis's testinony al so established Bal demar Bernea's

i nvol venent in the second conspiracy. According to Solis,

Bal demar Bernea went with himto pick up the truck that Solis
used to transport marijuana and occasionally contacted hi mwhen
there was a |load of marijuana ready to be shi pped. Bal demar
Bernmea al so assured Solis that if he were arrested the Berneas
would help himand his famly financially. The evidence agai nst

Bal demar Bernea was sufficient to support his conviction.

I11. MDTRI AL PUBLICITY
Garcia and Garza contend that they are entitled to reversal
of their convictions because they were unfairly prejudiced by

extensive publicity that occurred during the trial.
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A. FACTS
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Most of the publicity conplained of by Garcia and Garza
consisted of articles published in a | ocal newspaper, the MAI|len
Monitor. The trial lasted fromJanuary 15-29, 1992. On
Saturday, January 18, the Mnitor ran a story entitled

"Oficial's drug trial underway," detailing Gonzal ez's testinony
and describing the case as one "involving fornmer Starr County
Const abl e Honori o Garza and 11 ot her defendants." The next
article cited by Garza and Garcia was entitled "Wtness details
drug ring operation"” and summari zed Gonez's testinony. The next
article was entitled "Testinony inplicates constable,” and it
detailed the testinony of Solis, including his belief that Perez
contacted Garza by tel ephone during marijuana shipnents. On
January 23, the Mitor ran an article entitled "Wtness says he
was offered bribe not to testify." The article briefly described
testinony by Solis under cross-exam nation by Garza's attorney
that Solis's brother had conme to visit Solis in Starr County jail
in Septenber of 1991 and told Solis that he was sent by Garza to
of fer himnoney not to testify. The next article was entitled
"Jurors allowed to see evidence over objections.” The article
stated that incone tax records, weapons, cash, and jewelry had
been seized in raids on the honmes of sonme of the defendants and
that the trial judge had admtted sonme of the articles into
evidence. Relying in part on a statenent by the | ead prosecutor,
the article further stated that one of the defendants, El eazar
Bernea, had pleaded guilty to msprision of a felony and stated

in the plea agreenent that "he knew there was a nmarij uana-
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trafficking conspiracy, that he allowed his hone to be used for
t el ephone conversati ons between conspirators, and that he did not
alert authorities about crimnal acts." Two other articles
conpl ai ned of describe the final day of testinony in the case and
mention in passing that jury deliberations had begun.

The ot her source of the publicity conpl ained of by Garcia
and Garza was an episode of the nationally tel evised news program

Street Stories that aired the evening of January 23, 1992, in the

mdst of the trial. Garza has provided a transcript of that

epi sode to this court in his record excerpts. A segnent of that
epi sode focused on the marijuana snuggling trade in the Rio
Grande Valley, referring specifically to Starr County as a
"smuggl er' s paradi se" and including footage of an unidentified

i nformant who asserted that forty percent of Starr County's |aw
enforcenent personnel were involved in the drug trade.
Apparently phot ographs of Garza were included in the segnent, and
the programreported that Garza had been indicted and that his
trial was pending. The appellants also claimthat Garza was
shown on the programin handcuffs, although this cannot be
verified fromthe transcript.

The district judge nade sone efforts to discourage the
jurors fromview ng any nedi a accounts bearing on the case. In
the prelimnary instructions to the jury before trial, the judge
gave the followi ng adnonition to the jury: "Don't read or |isten
to anything about this case." Before adjourning for |unch on

January 23, the judge asked the jury as a whole if any jurors had
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"read or seen or |listened to anything about th[e] case," and no
juror responded. At the end of the day on January 23, the judge
rem nded the jurors, "Don't forget ny instructions about
newspapers, TV, radio or discussing the case with anybody." The
judge did not, however, accede to the request for individual voir

dire made by Garza's defense counsel. The Street Stories episode

was brought to the judge's attention the next norning before
trial resuned, and at the end of the day the judge gave the
foll ow ng adnonition:
|'ve al so given you sone instructions about not to read
anyt hi ng about the case, not to hear anything about the
case, not to watch anything about the case, not to do any
i nvestigation on your own about a caseSQabout the case and
not to discuss it with anybody. If through sone
i nadvertence you have seen sonet hi ng about the case or you
have read sonething about it but yousQyou're clearly not to
do that in any way. You cannot consider anything that is
not evidence, that has not been presented here in the
Courtroom | adies and gentlenen. And you' re under oath to
follow the instructions | give you with regard to that.
After sone additional pronpting by Garza's defense counsel, the
j udge asked, "None of you have seen or heard anything about this
particul ar case or any defendant in this case recently, have
you?" The record reflects that there was no audi bl e response to
the judge's question, and he dism ssed the jury for the day.
Before the jury was brought into the courtroom on January
27, Garcia's attorney raised the Munitor article regarding the
property seized during the governnent raids and the statenent
given by El eazar Bernea in conjunction with his guilty plea, and
Garza's attorney noved for a mstrial, which the court denied.

When the jury was brought in that norning, the judge asked,
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"Ladi es and gentlenen, is there anybody who has seen, read or
heard anyt hi ng about this case since you all were here on
Friday?" After getting no audi ble response, the judge rem nded
the jury not to forget the instructions he had given, and the
trial proceeded. It appears that the judge did not give any
final instructions related to the publicity except for general
instructions that the jury should restrict its deliberations to
the evidence admtted in the case.

Garza argues that the district court should have granted a
m strial because of prejudice stemmng fromthe mdtrial
publicity, that the district court conmtted reversible error in
failing to conduct mdtrial voir dire regarding the publicity,
and that the district court commtted reversible error for
failing to sequester the jury sua sponte. Garcia generally
presses the sane points.

B. ANALYSIS

The managenent of mdtrial publicity is entrusted to the

broad di scretion of the district court; we will reverse only if

we find an abuse of discretion. United States v. Aragon, 962

F.2d 439, 443 (5th Gr. 1992); United States v. Harrelson, 754
F.2d 1153, 1163 (5th Cr.), cert. denied, 474 U S. 908, and cert.

denied, 474 U S. 1034 (1985).
1. Refusal to Conduct Individual Voir Dire
We consider first the argunent that the district judge
commtted reversible error by failing to voir dire the jurors

individually after the instances of mdtrial publicity were
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brought to the court's attention. There is a paucity of Suprene
Court authority on the subject of mdtrial publicity. The nore
cel ebrated cases dealing with the adverse effects of publicity,

e.q., Sheppard v. Maxwell, 384 U S. 333 (1966), have involved

convi ctions obtained after massive pretrial publicity and
frequently a pervasive nedia presence during the trial as well.
The instant case is not one |ike Sheppard and its kind, as it
does not involve a "conviction obtained in a trial atnosphere
that had been utterly corrupted by press coverage." Mirphy v.
Florida, 421 U S. 794, 798 (1975). |In Marshall v. United States,

360 U.S. 310 (1959) (per curiam, the Court exercised its
supervi sory power over the enforcenent of the crimnal law in the
federal courts and reversed a conviction because the jurors had
been exposed to two newspaper accounts of the defendant's
crimnal record. The district judge in Marshall conducted
i ndividual voir dire of the jurors in his chanbers and concl uded
that the defendant woul d not be prejudiced by the publicity
because even the jurors who had read one or both of the
prejudicial articles said that they could be inpartial in
deciding the case. |[d. at 312. The Court, although recogni zi ng
the district judge's broad discretion in ruling on the
possibility of prejudice fromthe publicity, reversed the
conviction and granted a newtrial. |1d. at 312-183.

Al t hough the Suprene Court has not set down many gui del i nes
for resolving the problemof mdtrial publicity, we have

considered the issue several tinmes in recent years. Qur
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touchstone is United States v. Araqon, 962 F.2d at 443-47, in

whi ch we undertook a thorough review of our cases regarding
mdtrial publicity. The test, reduced to its nost basic
elenments, is twofold: wvoir dire is required if there are serious
questions of possible prejudice, considering (1) whether the
publicity is innately prejudicial, and if so (2) the probability
that the publicity in fact reached the jury. 1d. at 443-44. In
determ ni ng whet her publicized material is innately prejudicial,
we consider factors such as the content of the material, the
timng of the publicity in relation to critical stages of the
trial, and the possible effects of the material on |egal
defenses. |d. at 444. The second prong is governed by
commonsense consi derations such as the prom nence of the nedia
coverage and the nature, nunber, and regularity of the district
court's warnings against viewng the coverage. 1d. The test is
necessarily highly fact-specific. 1d. (citing Marshall, 360 U S.
at 312). W have held district courts to a stricter standard in
mdtrial publicity cases as conpared to pretrial publicity cases
because information reported during the trial is nore likely to
remain in the mnd of a juror exposed to it. [|d. at 441 n.3
(citing United States v. WIllians, 568 F.2d 464, 468 (5th Cr
1978)).

a. Nature of the Publicity
We first consider whether the publicized material conpl ai ned
of by the appellants was innately prejudicial. |In Aragon, we

reaffirmed the rule that publicity revealing to jurors a
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defendant's prior crimnal record is inherently prejudicial. [|d.
(citing Wllians, 568 F.2d at 469). W also concluded that a
medi a account was innately prejudicial in the | eading case of

United States v. Herring, 568 F.2d 1099 (5th Cr. 1978). In that

case, Herring was on trial for various drug offenses. |d. at
1100 n. 3. Herring was a road nmanager for noted rock musician
Gegg Allman, and Allman testified at trial against Herring in
exchange for a grant of imunity. [d. at 1100. The local daily
newspaper carried a front-page story, conplete with photograph,
entitled "ALLMAN UNDER HEAVY GUARD' and subtitled "Death Threats
Reported.” |d. at 1102. W concluded that this material,

rel eased on the very day the defendant took the stand, was
innately prejudicial and demanded full voir dire of the jurors.

ld. at 1105. Finally, in United States v. Wllians, 809 F.2d

1072, 1091-92 (5th Cir.), nodified, 828 F.2d 1 (5th Cr.), cert.
deni ed, 484 U.S. 896, and cert. denied, 484 U S. 913, and cert.

deni ed, 484 U. S. 987 (1987), we considered mdtrial publicity
stemm ng froma governnent witness's testinony that certain

def endants accused of drug offenses were involved in drug dealing
even during the trial. This testinony led the trial judge to
revoke bail, |eading to nunmerous nedia accounts of the event,

i ncluding front page coverage conplete with a col or phot ograph of
the defendants being |led away fromthe courthouse in chains. |d.
at 1091. W concluded that the nature of the materi al
"definitely [went] beyond the record and raise[d] serious

questions of possible prejudice.” [d. at 1092.
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Most of the publicity that occurred in the instant case was
not exceptionally prejudicial; as the district court noted, nost
of the newspaper accounts were |imted to descriptions of the

trial proceedings witnessed by the jurors thenselves. See United

States v. Martinez-Mncivais, 14 F.3d 1030, 1037 (5th G r. 1994)

(finding that publicity carried no potential for prejudice
because "the news nedia had nerely publicized an issue that the

jurors had al ready been infornmed of by the judge hinself"),

petition for cert. filed, 62 U S.L.W 3844 (U. S. June 3, 1994)
(No. 93-1933). Two specific instances of mdtrial publicity,
however, do cause us special concern. First, the newspaper
account of El eazar Bernea's plea agreenent, and in particular its
detailed recitation of Bernea' s adm ssions regarding the

exi stence and operations of a marijuana trafficking conspiracy,
went well beyond what the district judge told the jurors:

"Ladi es and gentlenen, the case of M. Eleazar Bernea has been

di sposed of, and it will not be necessary for you to return a
verdict of guilty or not guilty with regards to M. Bernea." W
have made it abundantly clear that evidence about a
coconspirator's conviction is not adm ssi ble as substantive proof

of the guilt of a defendant. United States v. Leach, 918 F. 2d

464, 467 (5th Cr. 1990), cert. denied, 501 U S 1207 (1991); see

also United States v. Giffin, 778 F.2d 707, 710 (11th Cr. 1985)

("Due to the extrenme and unfair prejudice suffered by defendants
in simlar situations, courts and prosecutors generally are

forbi dden from nentioning that a codefendant has either pled
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guilty or been convicted."). Indeed, we held in the Leach case
that the governnment's introduction of evidence during Leach's
trial that Leach's alleged coconspirator had pleaded guilty rose
to the level of plain error and warranted reversal of one of
Leach's convictions despite his failure to object. Leach, 918
F.2d at 468. Thus, the newspaper coverage of El eazar Bernea's
guilty plea and the details of his plea agreenent was plainly
prejudicial to the remaini ng defendants. The sane article al so
mentioned certain itens seized during a search of Garcia's house,
i ncluding $110, 000 in cash, twenty weapons, and jewelry, that the
court had excluded from evidence. Second, the episode of Street
Stories chronicled public corruption in Starr County and
specifically nentioned Garza in conjunction with other prom nent
Starr County residents who had pleaded guilty or already gone to
prison for drug offenses. Although no explicit connection was
made between these drug dealers, who included a justice of the
peace and a former county clerk, and Garza, Garza's nane,

phot ograph, and indicted status were included or described in the
broadcast in close proximty to the persons who had pl eaded
guilty or already gone to prison. W conclude that these two

i nstances of publicity contained material that was innately

prejudicial. See Aragon, 962 F.2d at 445 (suggesting that

publicity is innately prejudicial if its substance "may be taken
as probative of the appellants' quilt").

b. Probability of Jury Contam nation
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Qur anal ysis nust next focus on the likelihood that the
prejudicial accounts reached the jury. The nost inportant
factors, in our view, are the prom nence of the nedia coverage
itself and the neasures taken by the district court to mnimze
the probability of jury exposure. Lesser factors that we have
recogni zed as bearing on the inquiry include whether the jury
returned m xed verdicts, which can indicate fair-m nded
consideration of the evidence, the length of the trial, and the
anount of detail provided to the district court regarding the

extent and content of the publicity. United States v. Faul kner,

17 F. 3d 745, 764-65 (5th Gr. 1994), petition for cert. filed, 63

U S LW 3066 (US. July 18, 1994) (No. 94-100).

First, we consider the nature of the publicity itself. Al
the articles, including the one containing the account of El eazar
Bernea's guilty plea, appeared promnently in what is a
apparently a leading daily newspaper in the city where the trial
was held. As we have already noted, however, the great bul k of
the publicity was not particularly prejudicial, and the portion
of the article describing Eleazar Bernea's guilty plea consisted
of only three short paragraphs in the mddle of a |onger article.

See United States v. Manzella, 782 F.2d 533, 541 (5th Gr.)

(rejecting a claimbased on mdtrial publicity in part because
the nmedi a di scussion of a defendant's prior conviction "occupied

but one short paragraph in a lengthy article"), cert. denied, 476

U S 1123, and cert. denied, 479 U S 961 (1986). The tel evision

program of course, aired nationally and could have been seen by
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any of the jurors. On balance, it appears that the prejudicial
tel evi si on broadcast was widely and freely dissemnated in a
manner |likely to reach sone jurors, while the prejudicial
newspaper story was probably not as likely to cone to their

attention. Cf. Aragon, 962 F.2d at 441-42 (reversing a

conviction based on a single article printed conspicuously on the
front page of the nost widely circulated | ocal daily newspaper);
WIllians, 809 F.2d at 1091-92 (reversing a conviction based on
publicity including one front-page newspaper story with

phot ograph and reports on "local television and radi o news
prograns").

The other critical factor in weighing the probability that
the jury was exposed to the prejudicial publicity is the
procedure adopted by the district judge to shield the jury from
the publicity. The cases place great enphasis on the particul ar
instructions given to the jury by the trial judge to mnimze or
elimnate the danger of jury contam nation by prejudicial
publicity. For instance, we declined to reverse convictions due
to mdtrial publicity in Faulkner, 17 F.3d at 764, in part
because the judge gave prelimnary jury instructions regarding
the need to avoid press reports which were "unusually | engthy and
enphatic,"” rather than "boilerplate or casual recitations of
standard jury instructions.” Faulkner involved a television
newscast on the first day of trial that erroneously reported that
the defendants' first trial had ended in a mstrial caused by

jury tanpering. 1d. at 763. W noted with favor the judge's
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decision to give the jurors an i medi ate expl anation of the real
reason for the prior mstrial, which was a hung jury, directly
rebutting the allegedly prejudicial statenent in the press
report. 1d. at 764. Another approach we have favored is the
giving of a blanket instruction to the jury not to view or |isten
to any radio or television news broadcasts or to read any
newspapers except as provided by the court, and then to provide
newspapers with any relevant portions redacted fromthem

Aragon, 962 F.2d at 445; Harrelson, 754 F.2d at 1163.

The procedures followed by the district judge in the instant
case, however, do not precisely match those used in any of the
precedents cited above. The judge did instruct the jury at the
out set and occasionally throughout the trial not to read or
listen to any nedia accounts of the case, an instruction we have
favored over the weaker instruction sinply to pay no attention to
such accounts. Herring, 568 F.2d at 1105. The frequency of the
jury adnonitions is also factor we have considered in deciding
whet her an abuse of discretion has occurred. Faulkner, 17 F. 3d
at 765. In Aragon, we reversed appellants' convictions due to
mdtrial publicity, in part because "a selective prohibition

agai nst readi ng about the case, done rather quickly and casually

by the court, did not obviate the court's need for inquiry."
Aragon, 962 F.2d at 445 (enphasis added). |In the instant case,
the district judge apparently did not repeat his cautionary
instructions each day of the trial, despite the fact that

newspaper accounts of the trial appeared several tinmes while the
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trial was in progress. W observe, however, that the judge did
repeat his instructions on a few occasions; significantly, he
rem nded the jury not to forget his "instructions about
newspapers, TV, radio, or discussing the case with anybody" just
before dism ssing the jury the very day the prejudicial

tel evision programaired. W presune that a jury heeds its

i nstructi ons. United States v. De La Rosa, 911 F.2d 987, 992

(5th Gr. 1990), cert. denied, 500 U S. 959 (1991).

Addi tionally, even though the district judge did not conduct
i ndividual voir dire regarding the publicity, he asked the jury
as a whole three tines if anyone had been exposed to nedi a
coverage of the case. Two of those inquiries were nade
imedi ately followng the two instances of innately prejudicial
publicity that we have already identified, so any contam nation
woul d have fresh in the mnds of any jurors that had been exposed
to those accounts. The fact that none of the jurors responded to
the judge's direct questions strongly suggests that no
contam nation in fact occurred.

The ot her factors recognized in the cases have little
bearing on this case. Two defendants were whol |y exonerated, and
Perez and Bal denmar Bernea were acquitted on one and two counts of
mar i j uana possessi on, respectively. Although these m xed
verdi cts arguably wei gh against finding an abuse of discretion in
the judge's refusal to conduct individual voir dire, Faul kner, 17
F.3d at 764-65, any force this factor mght ordinarily carry is

substantially dimnished in the instant case by the fact that
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Garcia and Garza, the only defendants to conpl ain about the
mdtrial publicity, were not acquitted of any charges. The two-
week length of the instant trial does not mlitate strongly for
or against reversal, falling as it does between the extrenes of
the Aragon case, in which the problematic publicity occurred in
the mddle of a twd-day trial, and the Faul kner case, in which
the prejudicial broadcast occurred on the first day of a seven-
week trial.

This is a close case, and the nore prudent course woul d have
been for the district judge to conduct the requested voir dire
and perhaps to provide the jurors with newspapers to read each
day with all references to the case expurgated fromthem
Considering all of the circunstances, however, we concl ude that
the likelihood of actual jury exposure to the innately
prejudicial publicity was so low as to require the concl usion
that no abuse of discretion occurred. The nost significant fact
di stinguishing this case from Aragon and the other cases finding
reversible error is that the district judge did conduct a sort of
collective voir dire after both instances of innately prejudicial
publicity. The negative response he received on each occasion
strongly indicates that jury exposure did not occur in this case
and supports his discretionary decision that individual voir dire
was unnecessary.

We have found nothing in our cases to support a rule that
mdtrial publicity requires individual voir dire even after the

district judge has nade a collective inquiry to the jury and
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recei ved no positive response. Indeed, in United States v. Capo,

595 F.2d 1086, 1092-93 (5th CGr. 1979), cert. denied, 444 U S

1012 (1980), we rejected a mdtrial publicity claim basing our
decision in part on a collective voir dire of the jury by the
court after the publicity was brought to the court's attention.
As Manzella illustrates, there is no reason to presune, as Grcia
and Garza inplicitly would have us do, that jurors would concea
their exposure to nedia coverage froma direct inquiry by the
trial judge. Manzella, 782 F.2d at 541-42 (approving the trial
judge's decision to performcollective voir dire first and then
to voir dire individually only the three jurors who indicated
they had seen the publicity). Because the collective voir dire

i ndicated that no jury contam nation occurred, and because

i ndependent factors in this case exist that mnim ze the

I'i kel i hood of contam nation such as the district judge's
instructions to the jury and the obscurity of the prejudicial
newspaper account, the district court acted within its discretion
in not performng a nore searching exam nation of the jurors

individually. See United States v. Hyde, 448 F.2d 815, 848 n. 38

(5th Gr. 1971) ("[When there has been publicity that woul d
possi bly prejudice the defendant's case if it reached the jurors,
the court should first ask the jurors what information they have
received. Then it should ask about the prejudicial effect and it
shoul d nmake an i ndependent determ nation whether the juror's

inpartiality was destroyed."), cert. denied, 404 U S. 1058

(1972); see also United States v. Davis, 583 F.2d 190, 196-98
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(5th Gr. 1978) (finding an abuse of discretion because the tria
judge was aware that all the jurors had been exposed to nedia
coverage and still perfornmed only cursory collective voir dire
aski ng whet her any panel nenber felt that his inpartiality had
been inpaired). The precautions taken by the district court were
sufficient to dispel any serious questions about possible
prej udi ce.
2. Sequestration and M stri al

Garza al so contends that the district court commtted
reversible error by denying his notion for a mstrial due to the
mdtrial publicity and by failing to order sequestration of the
jury sua sponte. This court wll reverse a district court's
refusal to grant a mistrial only if an abuse of discretion has

occurred. United States v. Linones, 8 F.3d 1004, 1007 (5th Gr.

1993), cert. denied, 114 S. C. 1543, and cert. denied, 114 S

Ct. 1562 (1994). W have already determned that the district
court's decision not to conduct individual voir dire in
connection with the mdtrial publicity was not an abuse of

di scretion. By the sane token, the court's decision not to
declare a mstrial based on the identical publicity was not an
abuse of discretion.

Garza argues that the district court should have sua sponte
ordered sequestration of the jury. Hs failure to request this
measure in the district court requires himto show that the
court's failure constituted plain error. FeD. R CRM P. 52(b)

("Plain errors or defects affecting substantial rights nay be
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noti ced al though they were not brought to the attention of the
court."). The Suprene Court has stated that the courts of
appeal s "should correct a plain forfeited error affecting
substantial rights if the error 'seriously affect[s] the
fairness, integrity or public reputation of judicial

proceedings.'" United States v. Qano, 113 S. . 1770, 1779

(1993) (quoting United States v. Atkinson, 297 U S. 157, 160

(1936)); see Jeffrey L. Lowy, Note, Plain Error Rulesod arifying

Plain Error Analysis Under Rule 52(b) of the Federal Rul es of

Crimnal Procedure, 84 J. CRM L. & CRRMmNOLogy 1065, 1072-75

(1994) (discussing the Court's opinion in Qano). This a heavy
burden, and one that we conclude Garza has not net. It is well-
known that sequestration is one of the nost burdensone tools of

the many available to assure a fair trial. United States v.

Geer, 806 F.2d 556, 557 (5th Cr. 1986). Even when error has
been preserved, the defendant conplaining of a refusal to
sequester nust denonstrate a substantial |ikelihood of prejudice
flowwng fromthe reversal to sequester before we can find an
abuse of discretion. |d. at 557-58.

G ven our conclusion that the district court's handling of
the mdtrial publicity was not an abuse of discretion, we cannot
conclude that the court's failure to sequester the jury sua

sponte rose to the level of plain error.

| V. EVI DENTI ARY RULI NGS
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Garcia contends that two of the district court's evidentiary
ruling constituted reversible error. First, he argues that the
court erred by admtting extrinsic offense evidence at trial.

The district court's decision to admt extrinsic offense evidence
under Federal Rule of Evidence 404(b) will not be disturbed

absent a clear show ng of abuse of discretion. United States v.

Bruno, 809 F.2d 1097, 1106 (5th Gr.), cert. denied, 481 U S.

1057 (1987).

The extrinsic offense evidence conpl ai ned of by Garcia
consisted of certain testinony by Gonzal ez that tended to show
that Garcia had been involved in cocaine trafficking with at
| east sonme of the Berneas prior to the sumrer of 1988. The
substance of this testinony was that Gonzal ez encountered
Guadal upe Bernea in a bar in the sumer of 1988. CGuadal upe
Bermea conpl ai ned to Gonzal ez that Garcia would not give him $500
that he really needed after he, Bal demar Bernea, and their cousin
Tonio had nmade Garcia a mllionaire. Gonzal ez asked Guadal upe
Ber nea what he neant, and Bernea responded that he, Bal demar

Bernea, and Toni o had hel ped Garcia ships 2400 "ki's" of cocaine
to Los Angeles. Later, Gonzal ez asked Garci a about the cocaine
trafficking, and Garcia confirnmed Guadal upe Bernea's story.
Garcia told Gonzal ez that Aval os had conceal ed the cocaine in the
hull of a fiberglass boat, Villarreal had driven the boat to Los
Angel es, and CGuadal upe Bernea, Bal demar Bernea, and Toni o had

al so been involved. Before Gonzalez's testinony was elicited in

the presence of the jury, the district judge conferred wth the
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attorneys and heard Gonzal ez's testinony out of the jury's
presence. The judge overruled all objections to this testinony
and adm nistered a lengthy limting instruction to the jury
during the testinony to consider the evidence of a defendant's
other violations of lawonly in determning "the notive, the
opportunity, the preparation, the plan, the know edge, the
identity, and the state of mnd or intent wth which the
def endant may havesQt he defendant did the act charged in the
i ndi ctment . "
Federal Rule of Evidence 404(b) provides that
[e] vidence of other crimes, wongs, or acts is not
adm ssible to prove the character of a person in order to
show action in conformty therewwth. It may, however, be
adm ssi bl e for other purposes, such as proof of notive,
opportunity, intent, preparation, plan, know edge, identity,
or absence of m stake or accident].]

We review all eged violations of Rule 404(b) under the two-pronged

test of United States v. Beechum 582 F.2d 898, 911 (5th Cr.

1978) (en banc), cert. denied, 440 U. S. 920 (1979). That test

requires us to verify (1) that the evidence of extraneous conduct
is relevant to an issue other than a defendant's character, and
(2) that the evidence possesses probative value that is not
substantially outweighed by its undue prejudice and i s otherw se
adm ssi bl e under Rule 403. 1d.

Garcia focuses on the second Beechum prong, contendi ng that
Gonzal ez' s testinony about the cocaine trafficking was
i nadm ssi bl e because its prejudicial effect outweighed its
probative value. W have held that the nere entry of a not

guilty plea in a conspiracy case raises the material issue of
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intent sufficiently to justify the adm ssibility of extrinsic

of f ense evi dence. United States v. Parziale, 947 F.2d 123, 129

(5th Gr. 1991), cert. denied, 112 S. . 1499 (1992); United

States v. Roberts, 619 F.2d 379, 383 (5th Gr. 1980). The second

prong of the Beechum anal ysis inquires whether Rule 403 has been
satisfied, Beechum 582 F.2d at 913, and we nust take care not to

i nfringe upon the "broad discretion," Parziale, 947 F.2d at 129,
of the trial court regarding the rel evance, probative val ue, and
prejudicial effect of evidence. Rule 403 tips the balance in

favor of the adm ssion of relevant evidence, permtted excl usion

only if the evidence's probative value is substantially

out wei ghed by the danger of unfair prejudice. As we observed in
Beechum simlarity between the elenents of the extrinsic offense
and those of the charged of fense may enhance the probative val ue
of the extrinsic offense evidence. Beechum 582 F.2d at 913. At
the sane tinme, a close resenbl ance between the extrinsic offense
and the charged offense al so increases the unfair prejudice to
the defendant. 1d. at 915 n.20. It nust also be renenbered that
the probative value of extrinsic offense evidence is not a
constant; if the governnent already has a strong case on the
issue of intent, the extrinsic offense evidence may add little to
the governnent's case and shoul d be excluded nore readily. |d.
at 914.

Al t hough Garcia di scusses Beechumin his brief at I ength, he
does not explain how Beechum or any ot her case offers himsol ace

on the instant facts; his assertion that the district court not
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only erred in performng the balancing test of Rule 403 but
abused his discretion in so doing is wholly w thout factual
support. W have frequently held in drug of fense cases that
evidence of a defendant's extrinsic drug offenses is adm ssible.

E.q., Parziale, 947 F.2d at 129; United States v. Harris, 932

F.2d 1529, 1534 (5th Cr.), cert. denied, 112 S. . 270, and

cert. denied, 112 S. . 324 (1991), and cert. denied, 112 S. C

914 (1992). A bald assertion that the probative val ue of
extrinsic offense evidence was substantially outweighed by its
prejudicial effect does not show an abuse of discretion by the
district court. Parziale, 947 F.2d at 129.

Garcia seens to argue that the district judge commtted
reversi ble error because he did not nmake a determ nation out of
the jury's presence that Garcia commtted the alleged extrinsic
offense. This proposition is at odds with the Suprene Court's

decision in Huddl eston v. United States, 485 U. S. 681, 689

(1988), in which the Court held that the Federal Rules of

Evi dence do not require a district court to nmake a prelimnary
finding of fact that an alleged extrinsic offense or act has been
proved by the governnment by a preponderance of the evidence. |If
the court determ nes, after introduction of the evidence, that
the jury could not reasonably find that the all eged extrinsic act
occurred by a preponderance of the evidence, however, the court
must instruct the jury to disregard the evidence. 1d. at 690.
Garci a does not chall enge the weight of the evidence supporting

the extrinsic cocaine conspiracy, only the lack of a prelimnary
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finding by the court that the extrinsic conspiracy existed.
Because such a finding is not required, his challenge is w thout
merit.

Garcia al so conplains of the court's decision admtting
certain evidence seized fromhis residence in April 1989,
approxi mately nine nonths after the end of the first conspiracy.
The court admtted a docunent showi ng Pedraza to be the owner of
a truck, an address book containing the nanmes and tel ephone
nunbers of sone of Garcia' s codefendants, and a piece of paper
listing nanes and tel ephone nunbers including "Ruben" and
"Onorio." The court did not, we note, admt certain other itens
that it deened insufficiently connected to the case. W are
unabl e to conclude that the district court's adm ssion of this
evi dence constituted an abuse of discretion and therefore reject

Garcia's contenti on.

V. PROSECUTORI AL M SCONDUCT
Garcia, Garza, Perez, Rodriguez, and Rogelio Bernea contend
that their convictions should be reversed because of
prosecutorial msconduct. A crimnal defendant bears a
substanti al burden when attenpting to show that prosecutori al

inproprieties constitute reversible error. United States v.

D az-Carreon, 915 F.2d 951, 956 (5th G r. 1990). I nproper
prosecutorial conments require reversal only if the comments
substantially affected the defendant's right to a fair trial.

ld. In evaluating any effect on the right to a fair trial, we
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consider three factors: the magnitude of the prejudicial effect
of the remarks, the efficacy of any cautionary instruction, and
the strength of the evidence of the defendant's guilt. [d. The
m sconduct conpl ai ned of nust be exam ned in the context of the

trial in which it occurred. United States v. WIlis, 6 F.3d 257,

264 (5th Gr. 1993). After careful review of the conduct
conpl ai ned of by the defendants and the trial as a whole, we
concl ude that any m sconduct did not substantially affect the
defendants' right to a fair trial.
A. FAC AL EXPRESSI ONS

First, Rodriguez and Rogelio Bernea conplain that the
prosecutor acted sarcastically towards opposi ng counsel, and
specifically that she nade i nproper facial expressions to the
jury during cross-exam nation of governnent w tnesses and during
t he defendants' closing argunent. Only two exchanges between the
court and the defense attorney are quoted in the defendants
briefs. 1n each case, although the court did not directly
instruct the jury to disregard the prosecutor's facial
expressions, the court did tell the prosecutor not to behave in
that fashion. The court al so observed that the prosecutor's
behavi or had actually "been very good in that score.” The two
i solated instances cited by the defendants, occurring as they did
during a two-week trial, do not require reversal of the
convi ctions.

B. CLOSI NG ARGUVENT
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More serious are the appellants' various charges that the
prosecutor used inproper closing argunents. The prosecutor nust
abide by certain limtations in making a cl osing argunent; the
prosecutor may not express a personal opinion on the nerits of
the case or on the credibility of the witnesses, nor nmay she
m sstate the jury's function or the burden of proof. United

States v. Cantu, 876 F.2d 1134, 1138 (5th Gr. 1989). W review

the specific argunents conpl ai ned of by the appellants.
Near the begi nning of her rebuttal, the prosecutor stated,
Now, Joe Martinez woul d have you believe that |'m sone

kind of plaintiff's attorney and I'm | ooking for noney or
sonething like that. Ladies and gentlenen, that's not ny

job. | represent the people of the United States of
America. M job is to take narcotics traffickers off the
streets.

Two defense attorneys inmmedi ately objected, and Perez's attorney
noved for a mstrial, which the court denied. The court renarked
that "all she's saying is that she represents the governnent
here." Later, the prosector said that Garcia's attorney "tal ked
about 1692 and the Sixth Anendnent and Bill of Rights. And
touching and feeling and | ove. Ladies and gentl enen, what we
have here is a drug conspiracy before you." Rodriguez and
Rogeli o Bernea contend that this comment trivialized the | aw and
effectively told the jury that the drug conspiracy |aws are nore
inportant than the Bill of Rights. Finally, also in her
rebuttal, the prosecutor said, "There's never going to be enough
evidence for a defense attorney." Perez contends that this |ast
coment inperm ssibly shifted the burden of proof onto the

def ense.
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We accord wde |atitude to counsel during closing argunent,
and we al so give sone deference to the district court's
determ nation regarding the prejudicial or inflamatory nature of
those argunents. WIIlis, 6 F.3d at 263. Although it is highly
i nproper for a prosecutor to "invoke his personal status as the
governnent's attorney or the sanction of the governnent itself as

a basis for convicting a crimnal defendant,” United States v.

Goff, 847 F.2d 149, 163 (5th Cr.), cert. denied, 488 U S 932

(1988), the district court mtigated the prejudicial effect of
the prosecutor's nention of her status as the governnent's
attorney by quickly instructing the jury as foll ows:
Ladi es and gentlenmen | will give you instructions about the
governnent's burden and the governnent's role with regards
to what they have to prove beyond a reasonabl e doubt and
what one of these attorneys says, including [the
prosecutor], doesn't change that in any way what soever.
We al so di scount Perez's attenpt to characterize an isolated
remark by the prosecutor as an effort, much |less an effective
one, to shift the burden of proof onto the defense. Taken in
context, the prosecutor's remark that "[t]here's never going to
be enough evidence for a defense attorney" seens to have been
meant only to point out that all defense attorneys wll argue
that the evidence against their clients is insufficient, not that
all defendants are guilty. Additionally, just prior to this
coment, the district judge had instructed the jury twice in
qui ck succession that the burden of proof never shifts fromthe

governnent and remains on the governnment to prove guilt beyond a

r easonabl e doubt.
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Garcia and Garza add conpl aints about a few other
prosecutorial argunments during rebuttal. The prosecutor attacked
several of the defense attorneys for failing to explain the few
pi eces of non-testinonial evidence against their clients and for
adopting the strategy of attacking the character of the main
governnent w tnesses. @Grcia and Garza contend that these
comments were, at a mninmum indirect references to the
defendants' failure to testify. O course, both direct and
i ndirect coments on a defendant's decision not to testify
constitute violations of the Fifth Arendnent's guarantee agai nst

conpul sory self-incrimnation. United States v. Forrest, 620

F.2d 446, 455 (5th Gr. 1980). Certainly the prosecutor could
have sunmmari zed the evidence in a way less likely to focus the
jury's attention on the defendants' decisions not present any
evidence of their own, but nerely calling attention to the fact
that the governnent's evidence has not been rebutted or expl ai ned
is not automatically a conmment on a defendant's failure to

testify. United States v. Pitre, 960 F.2d 1112, 1124 (2d Gr.

1992); United States ex rel. Adkins v. Geer, 791 F.2d 590, 598

(7th Gr.), cert. denied, 479 U. S. 989 (1986). The district

judge certainly did not interpret the prosecutor's comments as
violative of the guarantee against self-incrimnation; on several
occasi ons he responded to defense objections by rem nding the
jury sinply that the burden of proof renmained with the
governnent, regardless of the prosecutor's argunents. To hold

that a prosecutor's comment is a conment on the defendant's
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failure to testify, we nust conclude that the prosecutor's
mani fest intention was to comment on that failure or that the
coment was such that the jury would naturally and necessarily

take it to be such a comment. United States v. Dula, 989 F.2d

772, 776 (5th Gir.), cert. denied, 114 S. O. 172 (1993). W

think this conclusion is not warranted on this record; the
judge's instructions would lead the jury away from pl aci ng such a
construction on the prosecutor's remarks, and in any event the
final jury instruction offset any harmby informng the jury that
"no i nference whatever may be drawn fromthe election of a

def endant not to testify."

Garcia al so argues that the prosecutor personally vouched
for the credibility of Gonzal ez by asserting that governnent
informants are fired if they are found to have lied to | aw
enforcenent officers. This argunent is neritless. Because no
objection to this argunent was nade, we review only for plain
error, which we find |lacking. The record nmakes it plain that the
prosecutor nerely repeated the testinony of agent Alvarez and did
not assert outside know edge of this policy or of Gonzal ez's

honesty.! See United States v. Carter, 953 F.2d 1449, 1461 (5th

Cir.) (rejecting a claimbased on a prosecutor's praise of DEA
agents for their bravery in part because the prosecutor did not

i nply outside know edge of their bravery, much less of their

! Garcia's attorney quotes the offending conment in his
brief but conveniently omts the portion that nakes it clear that
the prosecutor is only restating agent Almarez's testinony. Such
tactics do not enhance counsel's credibility with this court.
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truthful ness), cert. denied, 112 S. C. 2980 (1992). Nor do we

accept Garcia's contention that the prosecutor nade inproperly
inflammatory pleas for the jury to act as the conscience of the
comunity. To the extent that she made such a plea, the district
j udge responded to a defense objection by instructing the jury to
consider only the guilt of the individual defendants and not any
possi bl e effects of the verdicts on the defendants or anyone

el se. This was adequate to cure any error.

Garza rai ses one other argunent regarding the prosecutor's
closing argunent that is specific to him Additional background
facts nust be recounted in order for us to address his claim

A search warrant was executed on Garza's residence in Apri
1989. Anong the materials seized was a certificate of deposit
(CD) dated August 23, 1988, in the anmobunt of $90,000. This CD
was admtted into evidence near the end of the trial, along with
sone of Garza's incone tax returns stating that his adjusted
gross incone in both 1987 and 1988 was about $23,000. The
governnment's purpose in introducing this evidence, plainly, was
to inply Garza's involvenent in the drug conspiracies by
hi ghlighting the disparity between his declared i ncone and his
actual wealth. The prosecutor explicitly drew the connection
between the July 1988 drug transaction near G ddings and the
purchase of the CD in August 1988 in her closing argunent. In
his notion for newtrial, Garza clained that the governnent knew
before trial that the noney used to purchase the CD did not cone

fromdrug transactions, and he attached a DEA report (referred to
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as a "DEA-6") from May 1989 stating that sonme $87,000 of the
nmoney Garza used to buy the CD cane fromtwo checks, one from a
Mexi can bank and the other from"Merill [sic] Lynch,
Pi erce/ Fender [sic] and Smth Incorporated" in MAIIlen, Texas.
Garza argues that the prosecutor's argunent based on the CD
was i nproper because his defense attorney was unaware that the
gover nnent knew about the source of the funds and nevert hel ess
pl anned to make a jury argunent inviting the inference that the
CD was bought with drug proceeds. He also contends that the
governnment wi thheld the DEA-6 despite his pretrial requests for
excul patory evidence. Garza relies on our opinion in United

States v. Anderson, 574 F.2d 1347 (5th Gr. 1978), in which we

stated that "the know ng use by the prosecution of false evidence
or perjured testinony which is material to the issues in a
crimnal trial is a denial of due process. A conviction obtained
by the use of such evidence cannot be permtted to stand.” |1d.
at 1355 (footnotes omtted).

The governnent responds that Garza's claimis wthout nerit
because the prosecutor made no fal se statenents in her closing
argunent. As the district court observed during the hearing on
Garza's notion for newtrial, the DEA-6 does not show that the
nmoney Garza used to purchase the CD was legitimtely acquired,
much |l ess that the governnent knew that the noney was
legitimately acquired. |ndeed, the DEA-6 does not even elimnate
the possibility that Garza used the noney fromthe G ddi ngs drug

sale (or fromsone other drug transaction), filtered through
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financial institutions, to buy the CD. The inference to be drawn
fromthe disparity between Garza's inconme and his wealth is thus
not negated by the DEA-6. Garza has not shown that the
prosecutor's comments were based on fal se evidence. |In any
event, Anderson requires reversal only if the prosecution's use
of false evidence creates a reasonable likelihood that the jury's
verdi ct m ght have been different. 1d. at 1356. W find no such
i kelihood on these facts.

Taking the trial as a whole, we conclude that the
prosecutor's closing argunent does not cast "serious doubt,"”
WIllis, 6 F.3d at 263, upon the correctness of the jury verdict
or the fairness of the trial.

C. M SCELLANEQUS COMVPLAI NTS

Rodri guez makes two ot her conpl aints about the prosecutor's
conduct in the instant case that are without nerit. He contends
that his counsel requested the prosecution to produce the photo
array from which Rodriguez was apparently identified, that the
court granted his request, and that the prosecutor disobeyed the
court's direction by refusing to provide the array. W have
reviewed the pertinent portion of the record and found that the
court directed the prosecutor and Rodriguez's defense counsel to
confer (apparently out of court) and report back to the court if
there was still any disagreenent. The district judge told the
attorneys that if they did not bring the matter to his attention
again "the Court will assune that that's been taken care of."

Rodri guez does not call our attention to any subsequent hearing
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on the matter, so we cannot conclude that this incident involved
any prosecutorial m sconduct.

Rodri guez's other conplaint is that the governnent used the
i ndictment process in a matter that constituted prosecutori al
m sconduct. W believe that this claimis nore properly analyzed

under the speedy trial rubric, which Rodriguez al so invokes.

VI . SPEEDY TRI AL AND APPELLATE DELAY
A. SPEEDY TRIAL ACT
Rodri guez contends that the district court erred in
overruling his notion to dismss the third supersedi ng indictnent
by reason of delay. W review the facts supporting a Speedy
Trial Act ruling using the clearly erroneous standard and the

| egal conclusions de novo. United States v. Otega-Mna, 949

F.2d 156, 158 (5th GCr. 1991).

Rodri guez was first nanmed as a defendant (under the nane
Lencho Ramrez) in the superseding indictnent filed on April 23,
1991, and he was arrested and nade his initial appearance on My
1, 1991. A new superseding indictnment (apparently the third
superseding indictnent in the case), was filed on Novenber 26,
1991. At the arraignnent on this indictnment, which took place on
Decenber 3, 1991, the presiding nmagi strate judge noted that the
only change w ought by new indictnment was to expand the all eged
| ength of each conspiracy. Although the governnment clainms that
Rodri guez did not nove to dismss the new indictnent, the record

belies this assertion; on Decenber 16, 1991, Rodriguez filed a
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motion to dism ss by reason of delay. This notion was denied
after a hearing on January 3, 1992. Trial commenced, as we have
noted, on January 15, 1992.

The Speedy Trial Act requires that crimnal defendants be
tried "wthin seventy days fromthe filing date . . . of the
information or indictnment, or fromthe date the defendant has
appeared before a judicial officer of the court in which such
charge is pendi ng, whichever date last occurs.” 18 U S.C 8§
3161(c)(1). The seventy-day clock will be tolled during certain
del ays enunerated in 8§ 3161(h). Under 8§ 3161(h)(1)(F), the clock
is tolled during any "delay resulting fromany pretrial notion,
fromthe filing of the notion through the conclusion of the
hearing on, or other pronpt disposition of, such notion." The
governnment contends that this provision negates Rodriguez's
speedy trial argunent.

The Suprene Court has held that 8§ 3161(h)(1)(F) tolls the
speedy trial clock during all delays between the filing of a
nmoti on and the conclusion of the hearing on that notion,

regardl ess of whether the delay in holding that hearing is

"reasonably necessary." Henderson v. United States, 476 U. S
321, 330 (1986). This indefinite exclusionis |limted, however,
by 8§ 3161(h)(1)(J), which limts to thirty days an excl usion
"reasonably attributable to any period . . . during which any
proceedi ng concerning the defendant is actually under advi senent
by the court.” Once a hearing has been held on a notion and al

necessary additional materials submtted to the court, or once a
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nmotion not requiring a hearing is filed along with necessary
supporting materials, 8 3161(h)(1)(J) limts the excluded period
to thirty days. See Henderson, 476 U S. at 329 (noting that

district courts cannot use 8§ 3161(h)(1)(F) to circunvent the
thirty-day limt of 8§ 3161(h)(1)(J)). The fact that pretrial
nmoti ons are pendi ng, standing al one, does not necessarily tol
the speedy trial clock indefinitely; the notions nmust require a

heari ng under 8 3161(h)(1)(F) if indefinite tolling is to occur.

See generally United States v. Johnson, --- F.3d ---, manuscri pt
op. at 4-6 (5th Cr. Aug. 9, 1994) (No. 93-8875) (providing an
overvi ew of the proper interplay between 88 3161(h)(1)(F) and
(J3)).

It appears that we have inplicitly agreed with the several
circuits that have consistently interpreted 8 3161(h)(7) to
provide that all defendants who are joined for trial generally
fall within the speedy trial conputation of the |atest
codef endant and that the excludabl e del ay of one codefendant may

be attributed to all defendants. United States v. Neal, 1994 W

381985 (5th Gir. July 21, 1994) (No. 90-1957) (hol ding that the
clock was tolled fromthe day the | ast-arrai gned defendant
appeared before a judicial officer because "[a]t that tine,
several Defendants already had filed pretrial notions, and
pretrial notions of sone type remai ned pending [for over two

years]."); see also United States v. Arbelaez, 7 F.3d 344, 347

(3d Cr. 1993); United States v. Butz, 982 F.2d 1378, 1381 (9th

Cir.) (observing that the First, Second, Sixth, Ei ghth, and
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District of Colunbia Crcuits also followthis interpretation),

cert. denied, 114 S. . 250 (1993); United States v. Mendoza-

Cecelia, 963 F.2d 1467, 1477 (11th Gr.), cert. denied, 113 S

Ct. 436 (1992); United States v. Tanner, 941 F.2d 574, 580 (7th

Cr. 1991), cert. denied, 112 S. C. 1190 (1992). The filing of

a supersedi ng indictnent does not affect the speedy trial clock
for offenses charged in the original indictnent or any offense

required to be joined under double jeopardy principles. United

States v. Gonzales, 897 F.2d 1312, 1316 (5th Gr. 1990), cert.
denied, 498 U. S. 1029 (1991). The clock continues to run from
the original indictnent or arraignnent, whichever was |ater, and
all speedy-trial exclusions apply as if no supersedi ng indictnent
had been returned. 1d. This prevents the governnent from
circunventing the speedy-trial guarantee through the sinple
expedi ent of obtaining superseding indictnents with m nor
corrections. However, notions pending on the charges in the
previous indictnment continue to toll the clock after the
superseding indictnent is returned if sone of the original
charges are retained. |d. at 1316-17.

The governnent relies principally on the Janes? notions
filed by Rodriguez's codefendants before Rodriguez hinself was
indicted to toll the speedy trial clock. The record contains a
pretrial ruling by the district court filed on March 4, 1991, in

whi ch the court ordered Janes notions by Garza, Pedraza, Bal demar

2 United States v. Janes, 590 F.2d 575 (5th Cir.) (en banc),
cert. denied, 442 U. S. 917 (1979).
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Ber nea, and QGuadal upe Bernea to be carried with the case until
trial. The district court ruled on the defendants' Janes notions
at trial after the close of the governnent's evidence on January
27, 1992.% The Eleventh Circuit has specifically held that Janes
motions will toll the speedy trial clock until trial if the

hearing is deferred until trial. United States v. Phillips, 936

F.2d 1252, 1254 (11th Gr. 1991); United States v. Garcia, 778

F.2d 1558, 1562 (11th Cir.), cert. denied, 477 U S. 906 (1986).

It appears, however, that we have never specifically so held in
this circuit. In Johnson, we held that a pending Janes notion
t hat was never argued or ruled upon, even at trial, did not tol
t he speedy trial clock beyond the thirty days permtted by 8§
3161(h)(1)(J). I1d., manuscript op. at 10-11. W recogni zed that
the result m ght have been different had the trial court held a
hearing on the Janes notion imedi ately before or during trial.
Id., manuscript op. at 9 n.8.

We nust decide the question left open in Johnson in the
i nstant case because other pretrial notions and continuances did
not sufficiently toll Rodriguez's speedy trial clock to bring him

wthin the seventy-day limt. Several of Rodriguez's

3 The court denied the Janes notions. Avalos and Garza nake
bal d assertions that this ruling was in error, but we need not
address clains unsupported by argunent. United States V.
Ballard, 779 F.2d 287, 295 (5th Gr.), cert. denied, 475 U. S.
1109 (1986). In any event, the governnent satisfied its burden
under Federal Rule of Evidence 801(d)(2)(E) to show by a
preponderance of the evidence that the all eged conspiracies
existed, Bourjaily v. United States, 483 U S. 171, 176 (1987),

t hereby rendering the coconspirator statenents conpl ai ned of
adm ssi bl e.
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codefendants filed notions to suppress evidence prior to
Rodriguez's initial appearance. These notions were ultimately
heard on Septenber 10, 1991, and the district court denied the

| ast notion to suppress on Septenber 12, 1991. Rodriguez's
speedy trial clock thus could not have started to run until
Septenber 13, 1991. It did not, however, because Avalos filed a
motion in limne on Septenber 11, 1991, which tolled the clock
for at least thirty days under 88 3161(h)(1)(F) and (J).
According to the governnent, the district judge carried this
motion to trial and ruled on it on the first day of the trial.

Qur review of the record, however, shows that the notion was
mentioned at the beginning of the trial, but we find no ruling on
the notion in the portion of the record cited by the governnent.
G ving Rodriguez the benefit of the doubt, we will presune that
the notion in limne tolled the clock for only thirty days. In
any event, Rogelio Bernea obtained a continuance, granted by the
court under the "ends of justice" provision of the Speedy Tri al
Act, 8 3161(h)(1)(8), on Septenmber 23, 1991, resetting the trial
for October 15, 1991. Trial did not actually begin then, and the
next pre-trial notion cited by the governnment was Rodriguez's own
motion to dism ss by reason of delay, filed Decenber 16, 1991.

Si xty-one days | apsed between Cctober 15 and Decenber 16, 1991.
The notion to dismss tolled the clock until January 3, 1992,
when the notion was denied. N ne nore days | apsed before the
governnent filed a notion in limne on January 13, 1992. If we

do not consider the Janes notions in our cal culus, seventy non-
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excl udabl e days | apsed before trial began on January 15, 1992,
and the Speedy Trial Act was viol ated.

We have observed that pending notions carried for hearing
just before or during trial wll toll the speedy trial clock

indefinitely. United States v. Santoyo, 890 F.2d 726, 728 (5th

Cr. 1989), cert. denied, 495 U. S. 959 (1990). In Santoyo, we

hel d that a defendant's notion in limne tolled the clock for
sone ei ght nonths, even though the district court carried the
nmotion for hearing during trial soon after the notion was fil ed.

ld. at 728. In United States v. Welch, 810 F.2d 485, 488 (5th

Cr. 1987), we held that a defendant's notion to sever tolled the
clock for alnost two years in the absence of any show ng that the
def endant had unsuccessfully attenpted to receive a hearing. In
Johnson, we left open the question of whether Janes notions
carried until and actually ruled upon during trial could toll the
speedy trial clock throughout their pendency. Johnson,
manuscript op. at 9 n.8. Confronted with such a case, we agree
with the Eleventh GCrcuit's decisions in Phillips and Garci a.

We concl ude that the pendency of Rodriguez's codefendants
Janes notions tolled the speedy trial clock throughout
Rodri guez's prosecution because they were ultimtely heard and
ruled upon during trial. H's Speedy Trial Act claimis therefore
W thout nerit.

B. APPELLATE DELAY
Garza contends that the delay that has occurred between his

conviction and the consideration of his appeal has denied himdue
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process. He was convicted in January 1992 and sentenced in My
1992; it appears that his request for the appellate record was
not net until sone time after June 8, 1993, when Garza's attorney
contacted the clerk of this court inquiring into the reasons for
the delay. At the tinme Garza filed his original brief wth this
court, he asserts, he had already been incarcerated for sone
twenty-two nonths.

I n Rheuark v. Shaw, 628 F.2d 297, 302 (5th Gr. 1980), cert.

deni ed, 450 U. S. 931 (1981), a civil rights action, we recognized
that a state could violate due process if it substantially

del ayed the appell ate process it provided for convicted crim nal
defendants. See i1id. (assum ng w thout deciding that a delay of

al nost two years between the filing of a notice of appeal and the
state's preparation of the appellate record exceeds the limts of
due process). The Ninth Crcuit has recogni zed that "'extrene
delay in the processing of an appeal nmay anount to a violation of

due process in the context of federal crimnal cases. United

States v. Tucker, 8 F.3d 673, 676 (9th Gr. 1993) (en banc),

cert. denied, 114 S. . 1230 (1994). The factors set forth in

Barker v. Wngo, 407 U. S. 514, 530 (1972), guide our inquiry.
Thus, we nust consider the length of the delay, the reasons for
the delay, the defendant's assertion of his right to appeal, and
the prejudice to the defendant occasioned by the delay. Tucker,
8 F.3d at 676; Rhueark, 628 F.2d at 303 n.8. In the appellate
context, we evaluate the fourth factor by focusing on three types

of possible prejudice fromappellate delay: (1) oppressive
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i ncarceration pendi ng appeal, (2) the anxiety and concern of the
convicted party awaiting the outcone of the appeal, and (3)

i npai rment of the convicted party's grounds for appeal or the
viability of his defenses in the event of retrial. Tucker, 8
F.3d at 676, Rhueark, 628 F.2d at 303 n. 8.

We cannot ascertain with precision the length of the del ay
inthe instant case. Garza filed his notice of appeal in My
1992. His record excerpts contain a letter to the clerk of our
court indicating that Garza's attorney had not yet received the
record in early June 1993. According to the governnent, however,
the record was forwarded to this court on May 14, 1993. (arza
filed his original brief on Cctober 4, 1993, so in any event |ess
than a year and a half passed between the filing of his notice of
appeal and his receipt of the record. Although this delay is
unfortunate, it is not so excessive as to mlitate strongly in

Garza's favor. See Tucker, 8 F.3d at 674 (affirm ng Tucker's

conviction despite a delay of over three years between Tucker's
noti ce of appeal and the conpletion of the trial transcript).
Moreover, we do not believe that Garza has satisfied the
prejudi ce prong of the test, which has been identified as the
nmost inportant factor in the analysis. [|d. at 676. The only
claimof prejudice that Garza nmakes is that he fears the
governnment may destroy certain excul patory evidence that it did
not provide to himbefore trial. This claimis not persuasive;
even if it were, it is not clear that the delay conpl ai ned of by

Garza is at all connected with the prejudice he asserts. See
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Rhueark, 628 F.2d at 303 n.8 (observing that the | oss of defense
W tnesses is one type of possible prejudice fromappellate

delay). W reject Garza's due process claim

ViI. JuDl Cl AL M SCONDUCT

Perez and Garza both conplain of judicial msconduct giving
t he appearance of partiality towards the prosecution. Perez
styles his conplaint as a due process claim while Garza argues
that the judge's conduct deprived himof the effective assistance
of counsel. In both cases, our role is to determ ne whether the
j udge's behavior was so prejudicial that it denied Perez a fair,
as opposed to a perfect, trial. WIlians, 809 F.2d at 1086
(citing United States v. Pisani, 773 F.2d 397, 402 (2d Cr.

1985)). To rise to the |level of constitutional error, the
district judge's actions, viewed as a whole, nust anount to an
intervention that could have led the jury to a predisposition of
guilt by inproperly confusing the functions of judge and

prosecutor. United States v. Samak, 7 F.3d 1196, 1197-98 (5th

Cir. 1993); United States v. Davis, 752 F.2d 963, 974 (5th G

1985); United States v. Gonez-Rojas, 507 F.2d 1213, 1223-24 (5th
Cr.), cert. denied, 423 U S. 826 (1975). The judge's

intervention in the proceedi ngs nust be quantitatively and
qualitatively substantial to neet this test. Davis, 752 F.2d at
974.

In his brief, Perez recounts nunerous episodes fromthe

trial that he contends illustrate the plain appearance of
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judicial bias on the part of the district judge. First, the
judge interrupted Perez's attorney several tines during his
openi ng statenent. Next, Perez clains that the judge showed a
pattern of bias in favor of the prosecution by sustaining

obj ections before the prosecution even nmade them On several
occasi ons, according to Perez, the judge even rehabilitated
governnent w t nesses Gonzal ez, Gonez, and Solis during the

def endants' cross-exam nation of those wtnesses. The judge
frequently explained his decision to intervene in the questioning
internms of his concern for efficiency and clarity, and the
governnment stresses the district judge's authority to control the
tone and tenpo of a trial and to elicit additional information
fromwitnesses if he believes it would benefit the jury. United

States v. Rodriguez, 835 F.2d 1090, 1094 (5th Cr. 1988).

We begin by dism ssing Perez's conplaint based on the
district judge's occasionally perenptory style of sustaining
prosecution objections. Contrary to Perez's suggestion, the
trial judge was not in the habit of sustaining prosecution
obj ections w thout any pronpting fromthe prosecutor herself.

Al t hough the judge did sustain several prosecution objections

W thout waiting to hear their |egal bases, he generally acted
only after the prosecutor had interrupted defense questioning by
standi ng and addressing the court. Additionally, although the
frequency of a court's interruptions of defense counsel is
significant, the nature of those interruptions is nore pertinent

to our inquiry. WIlians, 809 F.2d at 1087. @G ven the nunerous
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defendants in this case, the district judge's intervention was
hel pful in keeping the proceedi ngs noving forward and preventing
repetition. Mreover, his manner toward the defendants in

sustai ning these objections was not such as woul d suggest any
departure fromneutrality. Nor do we fault the judge's
interruption of the opening statenent by Perez's counsel, as it
appears that the judge intervened sinply to prevent counsel from
straying into the node of closing argunent.

We next consider the judge's occasional colloquies wth
governnment w tnesses during cross-exam nation. Wen one defense
attorney asked CGonzalez if he was the primry source of
information for the governnent agents, CGonzal ez answered yes and

the prosecution objected. The follow ng exchange occurred:

THE COURT: (bj ection sustained. How do you know t hat?
Have they told you everybody that they talk
to?

GONZALEZ: No, sir, I'msorry.

THE COURT: VWell, then, howsQwhat do you base that answer
on?

GONZALEZ: Wel |, he askedsQ

THE COURT: Why don't you listen to the questions here?

GONZALEZ: Yes, sir.

THE COURT: He asked you if you were the primary source

of the agents. And your answer is what? Are
you? And if you are, and you say yes, how do
you know t hat ?

GONZALEZ: | don't know that.
THE COURT: VWll, then, why did you say yes?
GONZALEZ: | didn't stop to think, sir.
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THE COURT: Vll, you need to.

GONZALEZ: Yes, sir. Thank you.
Al t hough Perez styles this exchange as rehabilitation of the
W tness by the court, we find it difficult to perceive how the
def ense was harnmed by the court's tongue-lashing of one of the
prosecution's key witnesses. The exchange, which concerned a
truly collateral question and answer, seens unlikely to inpress a
jury with the judge's partiality to the prosecution's cause.

Per haps nore problematic was the foll ow ng exchange between
the court and governnent w tness Gonez. During cross-
exam nation, Gonez appears to have testified (although his
testinony is somewhat confusing) that his wife and children had
occasi onal |y acconpani ed a drug-runner naned Javier Garcia during
previ ous operations. Wen asked by defense counsel why he sent
his wife and children wth Garcia, Gonez answered, "That was
stupid on ny side." Counsel asked if Gonez did it as a favor,

but the judge interrupted and the foll ow ng conversation took

pl ace:

THE COURT: Vll, it's stupid, but the reason that you do
sonething |ike that is because you want
people to think that this is an innocent
situation, isn't that right?

GOVEZ: That's correct.

THE COURT: Children are used in that situation. It
pretends like it's a famly outing. Isn't
that sonetines the practice that's carried
out ?

GOVEZ: That's correct, Your Honor.

THE COURT: And that wonen are less likely to be

suspected if they have children with thenf
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GOVEZ: That's correct, Your Honor.

THE COURT: And that's the reason that you allowed this
to happen, and it was planned that way?

GOVEZ: That's correct. | regret it, though.
In Perez's view, this colloquy was highly prejudicial because it
made the behavior testified to by the witness appear to be
normal ; apparently Perez woul d have preferred to | eave Gonez's
testi nony about the involvenent of his wife and children
unexpl ai ned and thus, presumably, |ess believable. W do not
bel i eve, however, that any substantial prejudicial effect accrued
fromthe judge's intervention. |t bears repeating that the
district judge "may question witnesses and elicit facts not yet

adduced or clarify those previously presented.” WIIlians, 809

F.2d at 1087 (citation omtted) (enphasis added).

Governnent witness Solis was cross-exam ned extensively
about his 1989 guilty plea in federal district court for his role
in transporting marijuana during the second conspiracy. Solis
testified that when he pleaded guilty he did not tell the court
about the involvenent of his coconspirators, and Perez's defense
counsel got Solis to admt that he had probably |ied under oath
in so doing. Later, Rogelio Bernea's attorney returned to this
subject and tried to get Solis to admt that he had been under
oath each tine he net wwth the judge before whom he had pl eaded
guilty. At this point the district judge intervened and asked
Solis if he had been placed under oath only at the tinme of his
pl ea and not at sentencing, to which Solis agreed. The judge

went so far as to "take judicial notice of the fact that when we
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sentence individuals we don't place themunder oath." Again,
this appears to have been a rather collateral matter, and the
judge's intervention seens designed to clarify the witness's
sonmewhat confused testinony about events three years earlier
rather than to bolster the prosecution's case or to convey to the
jury a desire to thwart the defense's efforts. During cross-
exam nation by still a third defense attorney, the judge again
interrupted to explain the normal procedures followed at
sentenci ng when Solis had difficulty renmenbering. W do not
consider the judge to have overstepped his role in ensuring the
clarity of the evidence for the jury's scrutiny. Even though the
judge arguably cut off a possible avenue of inpeachnent, the

val ue of inpeaching Solis on the intricacies of the procedures
attendant to a guilty plea could not have been great. The manner
in which the judge undertook the explanation was not overtly
hostile to the defense or favorable to the prosecution.

Finally, Perez conplains that the district judge actively
rehabilitated Solis after Garza's defense attorney got Solis to
contradict his previous testinony regarding letters Solis had
sent to the Berneas fromjail asking for noney. After Solis
admtted that he had lied on the previous day during his
testi nony, the judge stepped and asked Solis why he had |i ed;
Solis then retreated and said he had sinply gotten confused. W
do not consider this incident sufficiently egregi ous to warrant
reversal. As the judge noted, Solis's testinony the previous day

had been elicited by the judge hinself, and that testinony was
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nmore equi vocal than Garza's attorney represented in his cross-
exam nation; the judge was therefore within his prerogative to
clarify the proceedings for the benefit of the jury. |In any
event, the jury witnessed Solis's self-contradiction to the
extent it actually occurred and could use that fact in assessing
his credibility if it chose to do so.

Additionally, we note that the district judge took care to
give an accurate jury instruction regarding his role in the
proceedi ngs. He observed that he had occasionally nmade conments
to the lawers and asked questions of the w tnesses, and he
instructed the jury not to assune fromany of his actions that he
had any opi nion about the facts of the case. The judge went on
to state, "Except for ny instructions to you on the |law, you
shoul d disregard anything | may have said or done during the
course of the trial, in arriving at your findings as to the
facts." W have held that a curative instruction such as this
one can operate against a finding of constitutional error.

Samak, 7 F.3d at 1198 (citing Davis, 752 F.2d at 975).

Havi ng reviewed all the incidents conplained of by Perez in
the context of the entire trial and jury instructions, we
conclude that the district judge's actions in handling the trial
did not stray so far fromneutrality as to cast any doubt on the
ability of the jury to consider Perez's case without a
predi sposition towards a finding of guilt. The intervention that
did occur was not such as woul d have caused jury confusion

regarding the roles of judge and prosecutor.
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Garza contends that the judge prevented his defense counsel
fromeffectively cross-exam ning and i npeachi ng the governnent's
W t nesses on several occasions. Having reviewed the pertinent
portions of the record, we are in general agreenment with the
governnent that the district judge for the nost part intervened
only when necessary to prevent repetition and that Garza's
attenpts to i npeach the governnment w tnesses were not unduly
hanpered. (Garza conplains that he was not allowed to publish to
the jury a signature he procured from Solis during trial for
pur poses of conparison, but the judge sinply held that defense
exhibit along with all other exhibits for the jury's inspection
when they began deliberating. Finally, Garza conpl ains of
Solis's testinony that Solis's brother had told himthat Garza
wanted to pay Solis not to testify, but as the district judge
pointed out at the tinme it was Garza's own attorney that
i nadvertently coaxed Solis to testify in this manner. The
i ncident did not involve judicial msconduct. Garza's judicial

m sconduct conplaints are without nerit.

VII'l. SEVERANCE
Rodri guez and Rogeli o Bernea contend that they were
inproperly joined in the sane indictnent as their codefendants
and that the district court erred in denying their notions for
severance. They have wai ved any argunent, however, that their
j oi nder was i nproper under Federal Rule of Crimnal Procedure

8(b). We have noted that a claimof msjoinder under Rule 8 is
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conceptually distinct froma claimthat the district court should
have granted a severance under Rule 14. Mnzella, 782 F.2d at
540. Neither appellant has provided a citation to the portion of
the record (assum ng that one exists) in which the m sjoinder
argunent was presented to the district court. Typically, we wll
not consi der on appeal matters not presented to the trial court.

Quenzer v. United States (In re Quenzer), 19 F. 3d 163, 165 (5th

Cir. 1993). 1In any event, Rodriguez and Rogeli o Bernea do not
argue that they were msjoined in the argunent sections of their
briefs, but instead confine their argunents to the district
court's denial of their notions for severance. W wll confine
ourselves to the severance argunent actually presented in their

briefs. United States v. Ballard, 779 F.2d 287, 295 (5th Cr.),

cert. denied, 475 U. S. 1109 (1986). Garza al so nakes a argunent

that he was entitled to a severance; his conplaint, however,
focuses on the joint trial of the two conspiracy charges agai nst
hi mrather than on the joint trial of all the defendants in this
case.

W review the denial of a notion for severance for abuse of

discretion. United States v. Castro, 15 F.3d 417, 422 (5th G
1994), petition for cert. filed (U S My. 27, 1994) (No. 93-

9334); United States v. Arzola-Amaya, 867 F.2d 1504, 1516 (5th

Cr.), cert. denied, 493 U S 933 (1989). |If defendants have

been properly joined, the district court should grant a severance
only if there is a serious risk that a joint trial would

conprom se a specific trial right of one of the defendants or
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prevent the jury frommaking a reliable determnnation of guilt or

i nnocence. Zafiro v. United States, 113 S. . 933, 938 (1993);

Castro, 15 F. 3d at 422. Any prejudice created by a joint trial
can generally be cured through careful jury instructions.
Castro, 15 F.3d at 422.
A. RODRI GUEZ AND ROGELI O BERMVEA

Rogel i o Bernea does not persuade us that any of his specific
trial rights were conprom sed by the joint trial or that the jury
was prevented frommaking a reliable determnation of his guilt
or innocence. He cites only two incidents of the joint trial as
probative of prejudice to his defense. First, he conplains that
Garza's defense counsel prejudiced his trial rights by spending a
| arge part of his cross-exam nation "on restating testinony
agai nst Rogelio Bernea." Even if this were true, we would be
hard-pressed to find any great prejudi ce agai nst Rogeli o Bernea
fromthis fact alone; in any event, our review of the record
belies this assertion. Second, Rogelio Bernea argues that he was
greatly prejudiced by being tried jointly with three famly
menbers (including El eazar Bernea, who pleaded guilty during the
trial). As we have already seen, however, the jury was able to
draw di stinctions anong the Bernea defendants, acquitting
Bal demar Bernea of two of the three counts against him The
district judge, we also note, was careful to require the
prosecution to specify which Bernea was bei ng di scussed by

governnment w tnesses during their exam nations. The jury
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instructions also reduced any prejudice to Rogelio Bernea from
the joint trial.*

Rodri guez conplains that he was prejudiced by the joint
trial because of the tactics adopted by counsel for his
codef endants. He cites an exchange between Gonzal ez and Rogelio
Bernea's defense counsel in which Bernea's counsel expressed
di sgust with Gonzal ez's profession and asked Gonzalez if he was a
"sneaky, sleazy liar" as leaving the jury with the inpression
that the defense table was in conplete disarray. He also
conpl ai ns about an objection nmade by Garza's defense attorney
during his own counsel's closing argunent. These incidents,
however, were m nor when viewed in the context of the whole
record and did not put Rodriguez's trial rights at serious risk.
The objection to Rodriguez's counsel's closing argunent, in
particul ar, was harnm ess because his counsel was nerely prevented
fromshowng the jury a copy of a report froma | aw enforcenent
agency, and not from arguing the contents of that report.

Rodri guez al so focuses on | anguage in Zafiro in which the
Court recognized that "[w] hen many defendants are tried together
in a conplex case and they have markedly different degrees of

culpability, th[e] risk of prejudice is heightened." Zafiro, 113

4 Rogelio Bernea al so raises a claimof ineffective
assi stance of counsel. W conclude that this case is appropriate
for application of the general rule in our circuit that such
clai ns cannot be resolved on direct appeal unless first raised in
the district court. United States v. MCaskey, 9 F.3d 368, 380
(5th Gr. 1993), cert. denied, 114 S. . 1565 (1994). The
record is not sufficiently devel oped with respect to the nerits
of the claimto justify an exception. Bernea renmains free to
pursue his claimin accordance with 28 U . S.C. § 2255.

[ ber mea. 004] 68



S. . at 938. W reject this argunent as well. This case,

al t hough i nvol vi ng nunerous defendants, did not involve
particularly conplex facts. Nor does Rodriguez's alleged | esser
i nvol venent in the drug trafficking mandate severance. Both
Gonez and CGonzal ez testified that Rodriguez substantially
participated in the July 1988 shipnent of marijuana for Garci a,
and the evidence agai nst Rodriguez was not significantly |ess
than the evidence agai nst sone of the other defendants invol ved
in that transaction. |In any event, "a quantitative disparity in
the evidence 'is clearly insufficient initself to justify a

severance.'" United States v. Pofahl, 990 F.2d 1456, 1483 (5th

Cir.) (citation omtted), cert. denied, 114 S. . 266, and cert.

denied, 114 S. . 560 (1993). Nor do we find any "spillover
effect" severe enough to warrant reversal. Rodriguez conpl ains
of certain extrinsic offense evidence admtted at trial regarding
an earlier cocaine-trafficking conspiracy involving Garci a,

Guadal upe and Bal demar Bernea, Aval os, and others. Rodriguez was
not mentioned in connection wth this schene, however, and we
presune that the jury followed its instructions to consider the
case agai nst each defendant "separately and individually." See
id. at 1483 & n. 36.

We concl ude that any prejudice suffered by Rogelio Bernea
and Rodriguez as a result of the joint trial was not substanti al
enough to warrant a finding of abuse of discretion. WMbreover,
any prejudice was sufficiently cured by the district court's

instructions to the jury.
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B. HONORI O GARZA
Garza conplains that the district court abused its
di scretion by refusing to sever the two conspiracy counts agai nst
him W may reverse only on a show ng of clear prejudice from

the court's deci sion. United State v. Fortenberry, 914 F.2d 671

675 (5th Cr.), reh'qg denied with opinion, 919 F.2d 923 (5th Cr

1990), cert. denied, 499 U S. 930 (1991). "d ear prejudice may

result when the jury is unable to separate the evidence and apply
it to the proper offenses, or where the jury m ght use the
evi dence of one of the crines to infer crimnal dispositionto
commt the other crines charged." 1d. Garza contends that the
simlarities between the two conspiracies created a high
probability of jury confusion, as well as a strong possibility
that the jury would use the stronger evidence connecting Garza
wth the first conspiracy to convict himof the second as well.
We reject Garza's contention. Although the conspiracies
were quite simlar in many respects, they were distinct in tinme
and involved different participants. As our statenent of the
facts, supra Part |.A illustrates, the evidence at trial was
fairly easy to separate as relevant to either one conspiracy or
the other. Jury confusion was not unusually likely. The
district judge carefully instructed the jury that "[e]ach of fense
and the evidence pertaining to it should be considered separately
and individually." The m xed verdicts returned wth respect to
Perez and Bal denmar Bernea denonstrate that the jury was not

confused. Considering all the circunstances, we concl ude that
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Garza has not shown that he suffered any nore prejudice than

i nevi tably inheres whenever multiple charges are jointly

tried."" United States v. Rocha, 916 F.2d 219, 229 (5th Cr.

1990) (citation omtted), cert. denied, 500 U S. 934 (1991).

| X. MOTI ON FOR NEW TRI AL

Garza conplains of the district court's decision denying his
motion for a newtrial. He relies alnost entirely on clains that
we have al ready discussed. For instance, he again conplains that
the governnent failed to provide himw th a copy of the DEA-6
report that described the source of the funds he used to buy the
$90, 000 CD. As the government points out, this information was
avail able to Garza both before and during trial, so even if
Garza's attorney did not receive the DEA-6 report (which the
prosecutor contested) Garza's ability to i npeach agent Al varez or
rebut the prosecutor's closing argunent was not inpeded. To the
extent Garza is raising a Brady claim it is without nerit. See
Dula, 989 F.2d at 775 n.9 (noting that Brady does not oblige the
governnment to provide defendants with evidence that is equally
avail able to the defense and the prosecution).

Garza does rai se one new argunent, claimng that the
governnent failed to establish the chain of custody with respect
to certain tel ephone records introduced into evidence. Garza's
def ense counsel questioned the records custodian called by the
governnent to introduce the records and elicited fromher the

adm ssion that she did not know whether the records had been
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mai ntained in their original formor altered in any way. The
custodi an did, however, verify that the records were business
records within the definition of Federal Rule of Evidence 803(6)
and that they were accurate when nmade. Evaluating the

adm ssibility of evidence, of course, is a matter within the

sound discretion of the trial court. United States v. Sparks, 2

F.3d 574, 582 (5th Gr. 1993), cert. denied, 114 S. . 720, and

cert. denied, 114 S. C. 899, and cert. denied, 114 S. C. 1548

(1994). Because any break in the chain of custody goes to the
wei ght of the evidence rather than its admssibility, id., we
concl ude that Garza has not shown an abuse of discretion in the
evidentiary ruling or error in the denial of his notion for new

trial.

X.  SENTENCI NG
Several appellants chall enge the sentences inposed by the
district court. Because they were sentenced on May 12, 1992, the
district court applied the version of the federal sentencing

gui delines effective from Novenber 1, 1991, through October 31,

1992. See United States v. MIls, 9 F.3d 1132, 1136 n.5 (5th
Cr. 1993) (noting that a sentencing court nust apply the version
of the guidelines effective at the tinme of sentencing unless
application of that version would violate the Ex Post Facto

Cl ause of the Constitution).
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A. DRUG QUANTI TI ES
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Aval os, Pedraza, Guadal upe Bernea, and Bal demar Bernea
contend that the district court erred in calculating the drug
quantities attributable to them under the sentencing guidelines.
The anobunt of drugs for which an individual shall be held
accountabl e represents a factual finding that nust be upheld

unless clearly erroneous. United States v. Maseratti, 1 F.3d

330, 340 (5th CGr. 1993), cert. denied, 114 S. C. 1096, and

cert. denied, 114 S. . 1552 (1994). A finding of fact is

clearly erroneous when, although there is enough evidence to
support it, the reviewwng court is left with a firmand definite

conviction that a m stake has been comm tted. United States v.

United States Gypsum Co., 333 U. S. 364, 395 (1948). If the

district court's account of the evidence is plausible in Iight of
the record viewed in its entirety, the court of appeals nmay not
reverse it even though convinced that, had it been sitting as the
trier of fact, it would have wei ghed the evidence differently.

Anderson v. City of Bessener Cty, 470 U S. 564, 573-74 (1985).

Drug conspirators are accountable not only for the quantities of
drugs they actually possessed but also for the foreseeable acts
of their coconspirators commtted in furtherance of the
conspiracy. United States Sentencing Conm ssion, Cuidelines

Manual , § 1B1.3(a)(1) (Nov. 1991).°

S Al citations to the sentencing guidelines are to the
version effective November 1, 1991, unl ess otherw se indicated.
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1. Aval os and Pedraza
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The sum and substance of the argunent nade by these two
appel l ants (who share the sane counsel on appeal) is as foll ows:
"The Court erred in not granting defendant's objections to the
Presentence I nvestigation Report and finding that the anmount was
3,800 pounds of marihuana instead of 1,800 pounds as shown by the
testinony." The presentence investigation reports (PSRs)
prepared for Aval os and Pedraza contained the foll ow ng
par agr aph:

According to the [confidential informant], he |earned by

conversing with Pepe Villarreal and others, that Manuel

Garcia had previously transported two or three other

mar i huana | oads for Honorio Garza. These |oads, which were

transported within the tinmespan of the conspiracy cited in

Count 1, involved approximtely 1,000 pounds of marihuana

per | oad. The defendants who participated in the delivery

of the 1,800-pound mari huana | oad al so took part in the
transportation of the aforenentioned | oads. Later, another

[confidential informant] corroborated the information

concerni ng the previous | oads.

Thus, the PSR recommended a base offense | evel for both Aval os
and Pedraza of thirty-twd, based on a drug quantity of 3800
pounds (roughly 1720 kil ograns) of marijuana. The district court
adopted the drug quantities recomended in the PSRs, but it
granted both Aval os and Pedraza a two-1|evel reduction for m nor
participation in the conspiracy against the recommendati ons of

t he PSRs.

The trial testinony was clearly sufficient to support a
finding that 1800 pounds of marijuana should be attributed to
Aval os and Pedraza based on the July 1988 shipnent of marijuana
to Shorty Pedraza's residence in Gddings. The question is

whet her the district court clearly erred in "tacking on" an
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addi tional 2000 pounds of nmarijuana based on all eged prior
shipnments. W recall that a PSR generally bears sufficient
indicia of reliability to be considered by the trial court as
evidence in nmaking the factual determ nations required by the

sentencing guidelines. United States v. Gracia, 983 F. 2d 625,

629 (5th Cr. 1993); United States v. Robins, 978 F.2d 881, 889

(5th Gr. 1992).

As we noted in the recitation of facts, Part |.A 1 supra,
Gonez testified that Garcia used Gonez's ranch as a |oading site
ten or twelve tines between January and August 1988. CGonez
clearly testified that Aval os was present on several of those
occasions and that Avalos was Garcia's "next in command." G ven
the fact that the secret conpartnent used to hold the marijuana
was capabl e of holding at | east 1800 pounds of the drug, we
conclude that the district court did not clearly err in assigning
Aval os 3800 pounds of marijuana for sentencing purposes. The
evi dence connecting Pedraza with the earlier shipnents is nore
tenuous but still sufficient. Gonzalez testified that he net
Pedraza at Garcia's ranch in "early '88"; he further testified
t hat Pedraza told himon one occasion that he was the owner of
the truck used to transport the marijuana and that Garcia was
paying himin installnments for the truck. Avalos and Garcia al so
told Gonzalez that the truck was registered in Pedraza' s nane,
and Pedraza told Gonzal ez that Garcia paid him $25 per pound of
marijuana to arrange for storage at Shorty Pedraza's residence.

Gonez testified that the truck was actually regi stered under
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Pedraza's wife's nanme and that he saw Pedraza at Shorty Pedraza's
residence "a couple of tines." Taken as a whole, the evidence
prevents us from concluding that the district court commtted
clear error as to the drug quantities ascribed to Aval os and
Pedr aza.

2. Guadal upe and Bal demar Bernea

The PSRs prepared for Guadal upe and Bal demar Ber nea
recommended a finding that 5496 pounds (roughly 2490 kil ograns)
of marijuana were attributable to each for sentencing purposes.
Such a finding results in a base offense |level of thirty-two.
The district court accepted this quantity cal cul ati on but gave
bot h Guadal upe and Bal demar Bernea a two-1evel reduction for
m nor participation. The Berneas contend that the evidence
supporting this quantity calculation was insufficiently reliable
to be relied upon by the district court at sentencing. They also
contend that the court erred by attributing to each of themthe
entire anount of drugs involved in the second conspiracy rather
than the anmount of drugs each agreed to conspire to possess with
intent to distribute.

At sentencing, the district court "may consider rel evant
information without regard to its admssibility under the rules
of evidence applicable at trial, provided that the information
has sufficient indicia of reliability to support its probable
accuracy." U S S G 8 6Al.3(a). Reasonable reliability is al
that is required by 8§ 6A1.3(a). United States v. Rogers, 1 F.3d

341, 344 (5th GCr. 1993). CCuadal upe and Bal demar Bernea do not
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explain why the information relied upon by the district court and
the probation officer who prepared the PSRs was unreliable. Law
enforcenent agents confirnmed sone 2400 pounds of the 5496-pound
total because they seized 2400 pounds of narijuana fromthe
trucks driven by Gonzal ez and Solis. The renmaining 3000 pounds
was based on an interview conducted with Solis after his arrest,
in which he told a DEA agent that he had made three successful
shi pnents of over 1000 pounds each before he was arrested during
the fourth shipment. This was not far afield from Solis's
testinony at trial, which indicated that one | oad was actually
about 950 pounds, another was about 1300 pounds, and the third
was at | east 1000 pounds based on the anobunt Solis was paid by
Rogelio Bernea. This information satisfies the | ow threshold of
reliability established by 8 6Al.3(a). Indeed, that section
permts consideration of out-of-court declarations by an

unidentified informant if there is good cause for the

nondi scl osure of the informant's identity and there is sufficient
corroboration of the information by other neans. US S. G 8§
6A1. 3 coment. The Berneas' conplaint is without nerit.

The Berneas' other argunent is based on anendnents to 8§
1B1.3 and its comentary that took effect on Novenber 1, 1992,
after their sentencing. Although the revised guidelines are not
applicable to defendants sentenced prior to that date, we have
nevertheless referred to them for guidance in cases such as the
one at bar because they were intended only to clarify what the

gui delines already provided. Maseratti, 1 F.3d at 340. The
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Berneas particularly rely onillustration (c)(7) to the new §
1B1. 3:
Defendant R recruits Defendant S to distribute 500 grans of
cocai ne. Defendant S knows that Ris the prinme figure in a
conspiracy involved in inporting nmuch |larger quantities of
cocaine. As |long as Defendant S s agreenent and conduct is
limted to the distribution of the 500 grans, Defendant S is
accountable only for that 500 gram anount (under subsection
(a)(1)(A)), rather than the nmuch larger quantity inported by
Def endant R
US S G 8 1B1.3 comment. (illus. (c)(7)) (Nov. 1992).
The governnent responds that the Berneas' argunent is
W t hout nerit because both Bal demar and Guadal upe Bernea were
direct participants in the entire marijuana trafficking
conspiracy. Both were inplicated in the shipnment driven by
Gonzal ez, and both were substantially inplicated by Solis as
active participants in the conspiracy throughout Solis's tenure
as a driver for the Berneas. (Cuadal upe and Bal demar Bernea do
not provide us with sufficient basis in the record to reverse the
district court's findings that both nen were accountable for al
the drugs possessed during the course of the conspiracy. See
US S G 8 1B1.3 cooment. n.2 (Nov. 1992) ("Wth respect to
of fenses i nvol ving contraband (including controlled substances),
the defendant is accountable for . . . all reasonably foreseeable
gquantities of contraband that were within the scope of the
crimnal activity that he jointly undertook.").
B. ACCEPTANCE OF RESPONSI BI LI TY
Guadal upe Bernea contends that the district court erred in

denying hima two-level reduction for acceptance of

responsibility under U.S.S.G § 3El.1(a). The defendant bears
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the burden of denonstrating to the sentencing court that he is
entitled to a downward adj ustnent for acceptance of
responsibility, and we review the sentencing court's acceptance
of responsibility determ nation with even nore deference than

under the pure clearly erroneous standard. United States v.

Wat son, 988 F.2d 544, 551 (5th Gr. 1993), cert. denied, 114 S.

Ct. 698 (1994); see U S.S.G 8§ 3EL1L.1 comment. n.5 ("The
sentencing judge is in a unique position to evaluate a

def endant's acceptance of responsibility. For this reason, the
determ nation of the sentencing judge is entitled to great
deference on review. ").

Ber nea does not contend that he "clearly denonstrate[d] a
recognition and affirmative acceptance of personal responsibility
for his crimnal conduct," 8§ 3El.1(a); he contends only that the
denial of the reduction violated his constitutional privilege
agai nst self-incrimnation. The sane argunent was nmade in United

States v. Singer, 970 F.2d 1414, 1420 (5th Cr. 1992) ("Si nger

contends that the Sentencing Cuidelines' acceptance of
responsibility provision inpermssibly requires individuals to
admt guilt in order to receive a sentence reduction."). W

rejected that claim |[d.; see also United States v. Mourning,

914 F.2d 699, 707 (5th Cr. 1990) ("The governnent is permtted
to reward contrition. This is not the sane as conpelling self-

incrimnation."). Bernea's argunent is wthout nerit.

[ ber mea. 004] 81



C. Ex Post FACTO CLAUSE
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Bal demar Bernea contends that his sentence was inposed in
violation of the Constitution because the conspiracy for which he
was convi cted began prior to the Novenber 18, 1988 anendnent to
21 U S. C 8§ 846. He argues that the anendnent increased the
maxi mum puni shnrent for the offense of conspiracy to possess
marijuana with intent to distribute and that this increased
puni shment cannot constitutionally apply to himunder the Ex Post
Facto Clause. U. S. Const. art. 1, 8§ 9.

Bernea's contention is without nerit. W have recognized
that an increase in sentence based on an anendnent effective
after an offense is coommtted would be a clear violation of the

Ex Post Facto C ause. United States v. Thomas, 12 F.3d 1350,

1370 (5th Gr.), cert. denied, 114 S. C. 1861, and cert. denied,

114 S. C. 2119 (1994). Conspiracy, however, is a continuing
offense. If there is evidence that the conspiracy continued
after the effective date of the anmendnents, the Ex Post Facto

Cl ause is not violated by sentencing under the anendnents. |1d.
at 1370-71. The evidence that the second conspiracy continued
after Novenber 18, 1988, is substantial. If it was foreseeable
to Bernea that the second conspiracy would continue past the
effective date of the anendnents, he can avoi d bei ng sentenced
under those anendnents only if he withdrew fromthe conspiracy by
taking affirmative acts that are inconsistent wth the object of
the conspiracy and comruni cated in a manner reasonably cal cul ated

to reach other conspirators. |1d. at 1371; United States v.

Devine, 934 F.2d 1325, 1332 (5th Cir.), cert. denied, 112 S. C
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349 (1991), and cert. denied, 112 S. C. 911, and cert. denied,

112 S. C. 952, and cert. denied, 112 S. C. 954, and cert.

denied, 112 S. C. 1164, and cert. denied, 112 S. C. 1197

(1992). Bernea cannot prevail on his Ex Post Facto C ause
argunent nerely by asserting that his participation in the second
conspi racy was not shown to have continued after Novenber 18,

1988. United States v. Puma, 937 F.2d 151, 158 (5th Gr. 1991),

cert. denied, 112 S. . 1165 (1992).

We have treated a district court's decision to sentence a
conspi rator under anendnents that becane effective during the
conspiracy as a factual finding subject to review only for clear
error. Thomas, 12 F.3d at 1371. Bernmea has not shown such error

to exist. Hs argunent is neritless.

Xl. CONCLUSI ON

For the foregoing reasons, we AFFIRM the judgnents bel ow
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