IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4486

JANE ALI CE PSARI ANCS, ET AL.,
Pl aintiffs-Appellants,

ver sus
STANDARD MARI NE, LTD., INC., ET AL.,

Def endant s,
EAGLE TRANSPORT, LTD.,

Defendant-Third Party
Pl ai ntiff-Appellant,

ver sus

UNI TED KI NGDOM MUTUAL STEANMSHI P ASSURANCE
ASSCOCI ATI ON (Bernuda), Limted, A KA
UNI TED KI NGDOM P&l CLUB,
Third Party Defendant -

Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas

(January 14, 1994)

Before POLITZ, Chief Judge, H G3d NBOTHAM Circuit Judge, and
Pl CKERI NG, District Judge.

H G3 NBOTHAM Circuit Judge:

District Judge of the Southern District of M ssissippi,
sitting by designation.



We hold that the victins of an accident on the high seas | ack
the requisite special relationship to proceed directly against the
insurer of the parties at fault for causing the accident.

l.

The MV Thonmas K sank in international waters on February 1,
1984. Plaintiffs, the surviving crew nenbers and the survivors of
the deceased crew nenbers, brought personal injury and w ongful
death actions in the United States District Court for the Eastern
District of Texas against the vessel's owner, Eagle Transport
Limted, Inc., its manager and operator, Standard Marine Ltd., the
all eged alter ego of Eagle and Standard Marine, Peter Kikis, and
the Anmerican Bureau of Shipping. After trial, a jury returned a
verdict in favor of the plaintiffs in excess of $22,000, 000.
Uni t ed Ki ngdomMut ual Steanshi p Assurance Associ ation, the vessel's
protection and indemity insurer, declined to cover any liability.
Eagl e Transport, Standard Marine and Kikis instituted third party
proceedi ngs agai nst the Assurance Associ ati on cl ai m ng breach of an
i nsurance contract and seeking i ndemification for the anount that
they were required to pay to the plaintiffs. The district court
then granted the Association's notion to conpel arbitration as
required by the insurance contract and in the interim stayed
proceedi ngs on the coverage issue.

While the arbitration was pending, the plaintiffs expressed
their intention to initiate an action against the Association in
Texas state court. The Associ ation responded by requesting the

district court to declare that plaintiffs had no clai magainst the



Associ ati on. The plaintiffs filed a counter-claim seeking a
declaratory judgnent that the insurance contract provided by the
Association covered the liabilities of Eagle and that the
plaintiffs were entitled to proceed directly against the
Associ ati on.

The arbitration panel found that Eagle had not conplied with
the i nsurance contract under the indemity policy. The panel also
found that the Association's obligation wuld arise only when Eagl e
paid, which Eagle has yet to do. As a result, Eagle could not
recover from the Association. The district court confirmed the
arbitral award and dismssed plaintiffs' claim against the
Associ ati on.

Plaintiffs <challenge the district court's exercise of
jurisdiction over their claim the district court's declaratory
j udgnent agai nst them and the underlying arbitral award. W find
that the district court did not abuse its discretion in exercising
jurisdiction over plaintiffs' claim that the district court's
decl aratory judgnent was sound, and that plaintiffs |ack standing
to attack the arbitral award.

.

We first identify the proper appellants. The Associ ation has
moved to dism ss Eagle's appeal. Eagle has not filed a brief on
appeal, or adopted plaintiffs' argunents. We have no reason to
believe that Eagle wi shes to pursue this matter or, if it does,
that it would pursue it in the way the plaintiffs have chosen. W

dism ss Eagle's appeal. See Rule 31(c) FRAP



L1,

Plaintiffs first argue that the district court shoul d not have
entertained the Association's notion for a declaratory judgnent.
When t he Associ ati on noved for declaratory judgnent, the plaintiffs
had already indicated their intention to proceed directly agai nst
the Association in state court.!? Plaintiffs argue that the
district court should not have all owed the Association to deny the
plaintiffs the choice of forumin which to litigate their clains.

W nust determine whether the district court abused its
discretion in hearing the declaratory judgnent action. Sandefer

Ol &Gs, Inc. v. Duhon, 871 F.2d 526, 528 (5th Cir. 1989) (citing

M ssion I nsurance Co. v. Puritan Fashions Corp., 706 F.2d 599, 601

& n.1 (5th Gr. 1983)) ("our review of the district court's
exercise of discretion to hear a declaratory judgnent action is
limted to whether the court abused its discretion"). In
particular, the abuse of discretion standard applies to the
district court's decision whether to stay or dism ss a declaratory
judgnent suit in deference to a state court action. Magnol i a

Mari ne Transport Co. v. Laplace Towi ng Corp., 964 F.2d 1571, 1581

(5th Gr. 1992).
A district court may refuse declaratory relief for one of
several reasons: the matter nmay be before a state court capabl e of

resolving all the issues between the parties; the declaratory

The plaintiffs notified the Association before filing suit
in an effort to satisfy the requirenents of the Texas Deceptive
Trade Practices--Consuner Protection Act. See Busi ness and
Commerci al Code of Texas, 8§ 17.41 et seq (1993).
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conplaint may have anticipated another suit and may all ow forum
shopping; the conplaint may allow the plaintiff to gain precedence
in time or forum or it may inconvenience the parties or the

W t nesses. ld. (quoting Rowan Cos. v. Giffin, 876 F.2d 26, 29

(5th Gr. 1989)).

Plaintiffs originally filed suit in federal court. The
Association later filed its notion for sunmary judgnent. The
plaintiffs filed a counter-claimin federal court and did not sue
instate court. Plaintiffs chose the district court, and we do not
find that the district court abused its discretion in forcing
plaintiffs to pursue all aspects of the case in a single forum?

L1,

Second, plaintiffs claim that the district court erred by
dism ssing their clains against the Association. They argue that
the laws of both Britain and Texas provide them a cause of action
agai nst the Association. They are m staken on both counts.

Plaintiffs cite Morewitz v. West of England Ship Owmers Mit.

Protection & Indem Ass'n, 896 F.2d 495 (11th Gr. 1990) as support

for their claimthat under English |law they have a cause of action
agai nst the Association. Plaintiffs argue that the court in
Mrewitz interpreted an English bankruptcy act, The Third Parties
(Rights Against Insurers) Act of 1930, as creating for a party in

a position to benefit from insurance a cause of action directly

2 Plaintiffs argue that the Burford abstention doctrine
required the district court to decline to resolve this case. See
Burford v. Sun Gl Co., 319 U S. 315 (1943). W need not
consider this argunent as plaintiffs raise it for the first tine
intheir reply brief.




agai nst an i nsurance conpany once the i nsured has becone bankrupt.
The court did not have reason to recogni ze such a cause of action.
Neither did it decide, as plaintiffs claim that the direct action
statute woul d defeat a defense based on the requirenent that the
insured pay its obligation before the i nsurer woul d becone |iable.?
Rat her the court of appeals held that the district court did not
| ack subject matter jurisdiction over the marine insurance claim
sinply because plaintiff based the claim on a direct action
bankruptcy statute. 1d. at 500.

The House of Lords in Firma CGTrade S.A. v. Newcastle P. & I.

Ass'n, Lloyd's Rep. (Vol. 2) 191 (H L. 1990), decided when a party
in a position to recover froman insured may file suit directly
against an insurer. Wen the terns of the insurance require the
insured to pay its obligation before it may collect against the
i nsurer, the House of Lords held, the insured nust pay before any
other party can sue on the contract. Id. at 197. Plaintiffs
acknow edge that Eagle has yet to satisfy the judgnent against it.
| ndeed, they pursue this suit against the Association precisely
because Eagle has failed to pay. Because under English |law, such
paynment is a "condition precedent" to a direct suit against the

insurer, plaintiffs cannot proceed under English | aw 4

3l ndeed, the Eleventh CGircuit did not so nuch as concl ude
that the British direct action statute applied in the case before
it rather than Anerican state law. 1d. at 499 n.5 ("the forum
state's |law may be the applicable | aw for purposes of applying
any direct action statute") (citations omtted).

4 For the Bankruptcy Act to have effect, the plaintiffs
al so have to establish that the insured was bankrupt or had been
"wound up." Id. at 195. Plaintiffs claimEagle is insolvent.
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Plaintiffs' recourse to the laws of Texas is simlarly
unavai | i ng. Plaintiffs correctly note that Texas allows an
enployee to sue directly a carrier of workers' conpensation

i nsur ance. Aranda v. lInsurance Co. of North America, 748 S. W 2d

210, 212 (Tex. 1988). This right is nerely a special instance of
the general rule that in Texas every insurer owes a duty "to dea
fairly and in good faith with its insured in the processing and
paynment of clains." Id. As Texas courts treat the workers'
conpensation schene of the state as a "three-party agreenent”
bet ween the insurer, the enployer, and the enpl oyee, this approach
is unexceptional. 1d. It casts little light on whether parties
that stand to benefit froman i nsurance policy may proceed directly
agai nst the provider of the policy or whether only the insured or
a third party beneficiary has that right.

We have al ready considered the contours of Texas law on this

matter. In Warfieldv. Fidelity and Deposit Co., 904 F.2d 322 (5th

Cr. 1990), we addressed the circunstances in which a party that
may benefit frominsurance, but is not the insured or athird party
beneficiary, may sue directly an insurance carrier. W held that
Texas law requires "a direct and close rel ationship" between the
party and the insurer. 1d. at 326-27. Thus, for exanple, where an
i nsurance conpany stated to a hospital that a prospective patient

was covered by insurance, the hospital could then proceed directly

The Associ ation suggests plaintiffs have offered no evidence to
support this allegation. As plaintiffs have failed to neet the
requi renents to establish a claimunder the Act, we need not and
do not decide this issue.

f
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agai nst the insurance conpany in response to a denial of benefits

to the patient. ld. at 327 (citing Hermann Hops. v. Nationa

Standard Ins., 776 S.W2d 249 (Tex. C. App. 1989)). Plaintiffs do

not claim any such special relationship with the Association.
Thus, as this court noted in Warfield, a "line limting liability
must be drawn sonewhere and the appellants fall outside of this
line." 1d.

| V.

Finally, plaintiffs challenge the district court's order
enforcing the arbitral award in favor of the Association. They
have no standing to do so. The relevant provisions of the Federal
Arbitration Act, 9 US C 88 201-08 (1993), do not confer such
standi ng on parties not participating in arbitration. See 9 U S.C
8208 (1993) (incorporating, inter alia, 9 U S.C 810); 9 U S.C. 810
(1993) (allowing "order vacating”" an arbitration award "upon

application of any party to the arbitration") (enphasis added);

McNair v. United States Postal Service, 768 F.2d 730 (5th Gr.

1985) (citing Acuff v. United Papernakers and Paperworkers, 404

F.2d 169, 171 n.2 (5th Cr. 1968)) (interpreting 9 U S.C. 810 to
afford standing to challenge arbitration only to parties that
participated in arbitration). Mreover, as we explained, the |aw
does not provide plaintiffs an independent basis for suing the
Associ ati on. Warfield, 904 F.2d at 326-27. Eagl e, the other
participant in arbitration, is not a party to this appeal. Under
these circunstances, plaintiffs lack standing to challenge the

underlying arbitral award.



AFF| RMED.



