IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2933

H GHLANDS | NSURANCE COVPANY,
Pl ai ntiff-Appellee,
ver sus
NATI ONAL UNI ON FI RE | NSURANCE

COVPANY OF PI TTSBURGH, ET AL.,
Def endant - Appel | ant s.

Appeals fromthe United States District Court
for the Southern District of Texas

(July 21, 1994)

Bef ore GOLDBERG, H Gd NBOTHAM and EM LIOM GARZA, Circuit Judges.
H G3 NBOTHAM Circuit Judge:

This is an appeal from a judgnent in favor of an excess
i nsurance carrier and against the primary carrier for failure to
di sclose the full extent of its primary coverage for an autonobile
accident. Victins of a car accident sued a construction conpany
and the Gty of New York. National Union carried the primary
coverage for both defendants. Highlands, the excess carrier for
t he construction conpany, contributed $1, 100,000 to a settlement.
H ghl ands | ater sued National Union and two of its affiliated
agents, claimng that not disclosing that National Union insured
the City led H ghlands to contribute too nuch to the settlenent.

The trial court found the defendants |iabl e under New York | aw and



entered judgnent for H ghlands. W hold that New York | aw does not
support the trial court's award of attorney fees for common | aw
fraud. We affirmthe judgnent in all other respects.

| .

In 1985, a Jeep carrying four young nen collided wth
construction debris left on a New York Cty bridge by Naclerio
Contracting Conpany. Two of the nmen suffered severe injuries and
a third died. The two nen and the estate of the third sued
Nacl erio and the Gty of New York for damages in early 1986

Nacl eri o was insured by a general liability policy issued by
National Union, with a policy Iimt of $1,000,000, and an excess
liability policy issued by Hi ghlands, wth a policy limt of
$5, 000, 000. National Union had also issued an Owners' and
Contractors' Protective policy tothe Gty of New York. The Gty's
policy insured its vicarious liability for the acts of Naclerio,
and al so against liability arising fromits negligent supervision
of the construction activity.

The tort suit against Naclerio and the Cty settled in 1989
before the jury's verdict on liability was returned. Nat i onal
Union contributed its Naclerio policy limts of $1,000,000 while
H ghl ands contri buted $1, 100, 000. The driver's autonobile insurer
contributed its policy limts of $60, 000.

In 1990, Highlands sued National Union and two of its
affiliated agents, Anerican International Goup and Anerican
I nt ernational Adjustnent Conpany, alleging that they wthheld the

existence of the OCP policy from Hi ghlands during settlenent



negotiations.! As a result, Hi ghlands argued, it paid funds from
its excess policy in settling the Naclerio litigation that National
Uni on should have paid fromprimry coverage. A jury returned a
verdict for Hghlands in 1992 for $1,100,000, finding that
Hi ghl ands had proven fraud, negligent m srepresentation, and breach
of fiduciary duty under New York | aw.

1.

National Union argues that no reasonable jury could have
found? that Hi ghlands justifiably relied on any fraudulent or
negl i gent m srepresentation because H ghl ands had notice of the OCP
policy. On April 10, 1986, National Union's broker sent a letter
to National Union, on which the broker copied H ghlands, saying to
"[bl]e aware Nat'l Union also insured the Cty of N Y. under OCP
Pol i cy #G.A169666." The broker copi ed H ghl ands again on May 27,
1986 with a second letter containing a simlar warning. At sone
point, H ghlands also received copies of the Cty's letter
notifying National Union of the auto accident and National Union's
reply, which both referenced the OCP policy.

Hi ghl ands counters by focusing on the context in which it
sought information. Wth days to go before trial, a law firmthat

wor ked excl usively for National Union took over as the Gty's trial

This opinion refers to the three defendants collectively as
“Nat i onal Union."

2See Boeing Co. v. Shipman, 411 F.2d 365, 374 (5th Gr.
1969) .




counsel from the Cty's in-house counsel.? Hi ghl ands' cl ai ns
supervi sor and Hi ghlands' attorney called National Union to find
out why this change occurred. They spoke to National Union's
Nacl erio file manager and his supervisor but neither called back
with the requested information.* Hi ghlands' supervisor al so spoke
to the new Gty counsel, who said he believed he was on the case
because the City was an additional insured on the Naclerio policy.?®
In the absence of contrary indication from National Union, and
wanting to act before the jury returned its verdict, H ghlands
settled the case on the assunption that Naclerio's policy was the
only primary coverage avail abl e.

Hi ghl ands also points out that its file contained other
i nformati on about National Union's coverage of the Gty. A report
prepared by Naclerio's attorney indicated that the Gty was self-
insured. The file also contained a Novenber 17, 1987 letter from
a National Union litigation nmanager indicating that "we do not

insure the City of New York."® Wile conceding that it did not

%The City appears to have represented itself for nobst of the
litigation, although |awers enployed by National Union answered
for the City.

‘Evi dence showed that the two conferred and decided not to
return Highlands' calls. The supervisor felt that the OCP policy
did not cover the accident, and was concerned that revealing
i nformati on about the OCP policy would breach a duty to the Cty.

STestinony conflicted on this point. Hi ghlands' clains
supervi sor renenbered the | awer nmaking this statenent, but the
| awyer did not renenber it.

5Testinony al so conflicted about the nmeaning of this letter.
Because the letter only referenced National Union's Naclerio
policy, it could be read as accurately saying that the Cty was
not insured under that policy. On the other hand, it could be

4



reviewits file before settling the case, Hi ghlands argues that it
woul d still have needed clarification had it done so.

These facts provi de an adequat e foundati on on which to uphold
the jury verdict. National Union correctly states that a |Iine of
New York cases holds that a plaintiff's reliance is not justifiable
when it has the neans to find the truth on its own,’ as Hi ghl ands
did here for sone tine before trial.® Those cases, however,
i nvol ved arns' length transactions between plaintiff and
defendant.® The key is that here, as a primary carrier, National
Uni on owed Highlands the sane fiduciary obligation it owed its

i nsureds. ' Under these circunstances, having told the defendants

read as inaccurately stating that only the Naclerio policy was
relevant to the case, particularly since the letter suggested
that the author had the power to make deci sions about the Cty's
def ense and was thus aware of the OCP policy.

'See Gumman Allied Indus., Inc. v. Rohr Indus., Inc., 748
F.2d 729, 737 (2d Cr. 1984) (buyer had unlimted access to
seller's plants, personnel, and docunents); Mrine Mdland Bank
v. Pal m Beach Moorings, Inc., 403 N Y.S. 2d 15, 17 (N Y. App. Div.
1978) (guarantor had "unlimted access to the rel evant financi al
records" before guaranteeing note).

8Testinony indicated that data about insurance coverage was
public information available fromthe broker who sold the policy.

°See Leasco Corp. v. Taussig, 473 F.2d 777, 783 (2d Cir.
1972); Long Island Lighting Co. v. Transanerica Delaval, Inc.,
646 F. Supp. 1442, 1452 (S.D.N. Y. 1986) (both holding that a
plaintiff cannot sue for m srepresentations occurring after the
def endant has nmade truthful representations, in arns-|ength
transactions).

1See Hartford Accident & Indemity Co. v. Commercial Union

Ins. Co., 772 F. Supp. 741, 743 (E.D.N. Y. 1991), aff'd, 962 F.2d
(2d Cir. 1992) (table); Hartford Accident & Indemnity Co. v.

C
S.

igan Mutual Ins. Co., 463 N E 2d 608, 610 (N. Y. 1984); Zurich

h
Co. v. State Farm Mut. Auto. Ins. Co., 524 N Y.S.2d 202, 203
Y. App. Div. 1988).

I n
(N



of its confusion and its need for a quick answer, Highlands could
justifiably rely on themto clarify the situation.

National Union urges that Rotanelli v. Mdden!? defines the

insured-insured relationship differently. Rotanelli dism ssed a
claim against a representative of an insurance conpany for
negligently representing there was coverage, reasoning that an
insured is presuned to have read its policy.® W read Rotanell
as applying the presunption that a person understands the contracts
he executes.! That presunption does not extend to contracts
executed by others and does not control this case.

The sanme anal ysis holds for negligent m srepresentation. As
this court has recently noted, it is not clear that justifiable
reliance is an elenent of negligent msrepresentation under New
York law. *® \hether it is, or whether New York enploys a nore

fl exi bl e anal ysis focusing on the rel ati onshi p between the parti es,

11See Brown v. Lockwood, 432 N.Y.S.2d 186, 193-94 (N. Y. App.
Div. 1980) (noting that "a fiduciary or confidential relationship
warrant[s] the trusting party to repose his confidence in the
defendant"). See also Benson v. RM] Securities Corp., 683
F. Supp. 359, 377 (S.D.N. Y. 1988) (holding that "[r]eliance on the
representations of fiduciaries would certainly be reasonable").
See generally United States v. Chestrman, 947 F.2d 551, 568-69 (2d
Cr. 1991), cert. denied, 112 S. C. 1759 (1992).

12569 N.Y.S.2d 187 (N. Y. App. Div. 1989).
131 d. at 188.
19See Hunble Ol & Ref. Co. v. Jaybert Esso Serv. Station,

294 N.Y.S. 2d 190, 192 (N. Y. App. Div. 1968) (cited by Rotanelli,
569 N.Y.S. 2d at 188).

Thomas v. N. A Chase Manhattan Bank, 1 F.3d 320, 327 (5th
Cir. 1993) (citing Wite v. Guarente, 401 N.Y.S. 2d 474, 478 (N.Y.
1977)).




the standard is not nore demanding than that for fraud, so our
finding on the fraud i ssue di sposes of this one as well .15
L1l

Nat i onal Uni on next attacks the jury's finding of a breach of
fiduciary duty, arguing that no causal |ink connected any act by
Nati onal Union to the noney Hi ghlands paid. W note initially that
Nati onal Union enjoyed the benefit of an incorrect standard for
causati on. The jury was told that the neasure of damages for
breach of fiduciary duty was the difference between the anount
Hi ghl ands paid in settlenent and the anount they "woul d have pai d"”
absent a breach of fiduciary duty. Under New York |aw, however
the question is not whether the plaintiff has shown but for
causation, ! but whether the plaintiff has satisfied a |ess
demandi ng "substantial factor" standard. 8

Regardl ess, there is sufficient evidence to sustain the
verdi ct under either standard. Wen the case settled, the
bi furcated trial had just finished the liability phase. The jury
had announced, but not returned its verdict on liability.
Hi ghl ands' representative testified that if he had known about the
OCP policy at this point, he would have let the jury conme back

instead of settling. The argunment continues that the risk of

16See i d.

M | bank, Tweed, Hadley & McCd oy v. Boon, 13 F.3d 537, 543
(2d Cir. 1994); Northwestern Nat'l Ins. Co. v. Al berts, 769 F
Supp. 498, 506 (S.D.N. Y. 1991).

18Dl duck v. Kaszycki & Sons Contractors, Inc., 974 F.2d 270,
284 (2d CGir. 1992).




verdict would have been quite different with a second prinmary
carrier at risk. |If the Gty's share was | arge enough, Hi ghl ands

excess policy would be reached only at higher verdict levels or
perhaps not at all. There is |little question but that the jury
could have found the Gty liable, and for the Cty's own
negligence. That is, Hi ghlands argues its exposure was much | ess
than it thought--as a result of defendants' failure to disclose.

National Union also argues that if it had disclosed before
settlenent, Hi ghlands would still have paid the sane anpunt of
nmoney because Naclerio, Hi ghlands' insured, had a contractual
obligation to indemify the Gty for the Cty's |osses. The
evidence showed that Naclerio's obligation was I|limted to
indemmifying the Cty for its vicarious liability for Naclerio's
torts. Anple testinony addressed the di stinction between vicarious
liability and Iliability for the GCty's own negligence in
supervising Naclerio, which fell outside Naclerio's indemity
obl i gati on.

| V.

Nati onal Union next mnakes several challenges to the jury
charge for the first time on appeal. In the context of Federa
Rule of Crimnal Procedure 52(b), the Suprene Court has recently
announced that for an appellant in a crimnal case to prevail with
a new argunent on appeal, he nust show (1) that an error
occurred; (2) that the error was plain, which neans clear or
obvious; (3) the plain error nust affect substantial rights; and

(4) not correcting the error would "seriously affect the fairness,



integrity or public reputation of judicial proceedings."! Federal
Rul e of Civil Procedure 51%° is even nore restrictive than Cri m nal
Rule 52(b);?* indeed, one circuit holds that it allows no new
attacks on instructions on appeal.? W thus agree with the Sixth
Circuit that "[t]he principles and decision enunciated in 4 ano
apply a fortiori in the civil context where courts pay |ess strict
attention to procedural protocol."? dano augnents this court's
| ongstanding rule that reversal for plain error is "not a run-of-
the-m Il remedy"” and will occur "only in exceptional circunstances
to avoid a mscarriage of justice."?

A ano's requi renent of an "obvious" error is stringent. The

Court said that "at a mninunt an alleged error nust be "clear

®United States v. Qano, 113 S. C. 1770, 1779 (1993).

2%Federal Rule of Civil Procedure 51 states: "No party may
assign as error the giving or the failure to give an instruction
unl ess that party objects thereto before the jury retires to
consider its verdict, stating distinctly the matter objected to
and the grounds of the objection.”

2lFederal Rule of Crimnal Procedure 52(b) states: "Plain
errors or defects affecting substantial rights may be noticed
al t hough they were not brought to the attention of the court.™

2Hanmer v. Goss, 932 F.2d 842, 847 (9th Cr.) (declining
to recognize a plain error exception in civil cases because of
Rule 51's plain | anguage), cert. denied, 112 S. C. 582 (1991).
The | anguage of Rule 51 offers powerful support for this view,
but this panel is not free to adopt it. dano pulls this circuit
back fromits drift fromRule 51, but it did not free this panel
to follow the 9th Crcuit.

Bgmth v. Gulf GI Co., 995 F.2d 638, 646 (6th Cr. 1993).

24pevet o v. Sears, Roebuck & Co., 807 F.2d 486, 489 (5th
Cir. 1987).




under current law. "?® United States v. Frady, ?® an opinion cited by

A ano, required error so clear that "the trial judge and prosecutor
were derelict in countenancing it, even absent the defendant's
tinmely assistance in detecting it."2” It is the unusual case that
W Il present such an error.

These clainmed errors nust neet all of the O ano elenments
They neet none of them W discuss themonly to give guidance to
the bar on what O ano requires, first observing that each are
subtle legal argunents and enphasize isolated portions of the
char ge. There is nothing obvious about these errors so nmuch so
that a contrary contention borders on the frivol ous.

Few jury charges in cases of conplexity will not yield "error™

if pored over, long after the fact in the quiet of the library--if

such an enterprise is to be allowed. It is not. The reality is
t hat nost such "errors"” will be washed away if the trial court is
given a fair opportunity to consider them In short, so |long as

the trial judge gives counsel a fair opportunity to object, we wll
listen to unobjected to rulings only in those handful of cases that
can neet the exacting requirenents of plain error.

A ano and Rule 51 do not interpose technical barriers or |ay
traps. These rules vindicate powerful interests in orderliness and
finality. They also reflect the central role of the United States

District Court. It is not a way station or entry gate. Rather,

5113 S. Q. at 1777.
26456 U.S. 150 (1982).
271 d. at 163.
10



trials are the heart of the system Trial, not appeal, is the main
event . The rules we enforce today tether these statenents to
reality.

National Union first argues that the instructions fail to say
t hat New York | aw requires proof of deceitful intent as an el enent
of a claimfor breach of fiduciary duty. The case on which it

relies, Horn v. 440 E. 57th Co.,? does not support its argunent.

Horn found that the el enents of a claimunder the Martin Act, a New
York securities law, paralleled the elenents of negligent
m srepresentati on and breach of fiduciary duty because "both t hese
causes of action omt the elenment of a deceitful intent."? |t went
on to dismss the plaintiffs' comon law clains as preenmpted
because of their simlarity to the statute, not because of any
failure of proof on the part of the plaintiffs.3 The correct
statenent of New York lawis that a plaintiff alleging a breach of
fiduciary duty can recover for |oss "regardl ess of the existence of

deceitful intent."3!

28547 N.Y.S.2d 1 (N.Y. App. Div. 1989).
29 d. at 120.

0See id. See also id. at 4 (assuming that the Martin Act
did not forbid the defendants from nmaking the representati ons on
which the lawsuit focused). National Union also cites Flickinger
v. Harold C. Brown & Co., 947 F.2d 595 (2d Gr. 1991).
Flickinger cites only Horn as authority for the proposition that
breach of fiduciary duty clainms under New York |aw require proof
of deceitful intent. 1d. at 599. As that is not Horn's hol ding,
we do not find FElickinger persuasive.

3lEagl e Tenants Corp. v. Fishbein, 582 N. Y.S. 2d 218, 219
(N. Y. App. Div. 1992). See also Brown v. Lockwood, 432 N Y.S. 2d
186, 193-94 (N.Y. App. Div. 1980).

11




Nati onal Union next argues that part of the fiduciary duty
i nstruction presupposed National Union's |iability and i nvaded t he
province of the jury. The contested part begins: "If you find that
defendants' failure to provide H ghlands with correct information

, your verdict wll be for the plaintiff." The next
sentence, however, gives the jury an alternative, stating that "if
the correct information was provided to H ghl ands by defendants .

or if defendants acted in good faith and in the exercise of
honest discretion, you are to find for defendants.” Thi s
instruction did not have a plainly erroneous tendency to confuse or
mslead the jury. %

National Union finally conplains that the fiduciary duty
instruction allowed the jury to award danmages w thout finding
causati on. The | anguage it challenges reads: "If you find that
there was damage to Highl ands, your verdict wll be for Hi ghlands
and in such an anount as you find to be actual pecuniary loss it
suffered, that is . . . the anount of noney H ghl ands woul d have
paid had the defendants not breached their fiduciary duties to
Hi ghl ands." The first sentence says that H ghl ands was damaged i f
"the anount of noney it paid . . . is greater than the anount of
money it would have paid if H ghlands had been aware of the type

and anount of insurance available to the city of New York."

2l ls v. Hico Indep. School Dist., 736 F.2d 243, 250 (5th
Cir. 1984), cert. dism ssed, 473 U.S. 901 (1985).

12



Reading these two sentences in conjunction, we find no plain
error. 3
V.

During closing argunents, the parties disagree over whether
the jury should consider the OCP policy limts. The district judge
ruled that she woul d decide the OCP policy limts, and woul d grant
anewtrial if the verdict was inconsistent with her determ nation.
She then instructed the jury to not determne the OCP policy
limts. After the jury returned its verdict, the judge entered
j udgnent wi thout nmaking a finding on policy limts.

Nat i onal Uni on argues that the judgnent should be reduced to
$500, 000 because the judge nade an error of lawin interpretingthe
contract. The argunent is that this court should deemthe judge to
have found a $3, 000,000 policy limt, the only limt suggested by
the evidence that is consistent with the $1,100,000 verdict.?3
National Union then argues that the judge erred in naking this
finding because the $3,000,000 limt |apsed when the original
contract term expired several days before the accident. The
correct limt at the tinme of the accident, contends National Union,
was $500, 000, the limt in an endorsenent the parties executed when
they agreed to extend the |ife of the original contract.

The flaw in National Union's argunent is that it does not
challenge the judge's |egal conclusion about the proper

interpretation of the contract, but rather challenges the judge's

33See i d.
3Fed. R Civ. P. 49(a).
13



factual finding that the contract had two rel evant endorsenents
rat her than one.® Highlands points to a second endorsenent, which
took effect a few days after the first, that mai nt ai ned the
$3, 000, 000 policy Iimt for a short period that included the date
of the accident. The parties adopted this endorsenent, Hi ghlands
contends, because the City wanted to nmaintain $3,000,000 of
coverage while shifting $2,500,000 to a different carrier. \Wen
the new carrier had difficulty preparing the policy on tineg,
Hi ghl ands contends that the Cty canme back to National Union and
kept the original policy in force until the new one was ready.
Nati onal Union contends that this endorsenent was not signed and
did not becone part of the contract, while Hi ghlands contends that
i ndustry practice was to only sign one copy of the endorsenent. 1In
other words, National Union attenpts to challenge the judge's
inplicit factual finding that H ghl ands' w t nesses about the effect
of signatures were nore credi ble and that the contract included the
second endor senent .

Nati onal Union waived this factual challenge. New York |aw
pl aces the burden on an insurer to prove the existence of limts on
liability,3% and National Union pled policy limts as an affirmative
defense before the trial court. Despite having and recogni zi ng

this burden, National Union did not ask for an instruction on this

3522 John Al an Appleman et al., Insurance Law & Practice 8§
12851 (1979 & 1993 Supp.).

36See Burroughs Wellconme Co. v. Commercial Union Ins. Co.,
632 F. Supp. 1213, 1223 (S.D.N. Y. 1986); Enons Indus. v. Liberty
Mut. Fire Ins. Co., 545 F. Supp. 185, 189 (S.D.N. Y. 1982).

14



defense, waiving its right to conplain that the jury was not gui ded
onit.® Wewll not nowlet National Union conplain that the judge
accepted the jury's verdict, when the jury could not have
consi dered the argunent with which National Union now attacks the
verdict. Nor can National Union conplain that the judge denied it
ajury trial on this factual issue, because it had al ready waived
that right. A judge is presuned to have nade all fact findings
necessary in favor of its judgnent entered or a Rule 49 verdict.
A party cannot conplain that the fact issue ought to have gone to
the jury unless it has requested their subm ssion to the jury.?
VI,

Nat i onal Uni on argues that the district court had no basis for
awar di ng $133,185.17 in attorneys fees to Highl ands. The court
held that New York law allows recovery of attorneys fees when a
suit seeks to overcone the consequences of fraud. Noti ng that
"there is «clear evidence supporting the jury's finding of
fraudulent m srepresentation,” it awarded the plaintiff its
attorneys fees.

The district court erred. The New York rule is that counsel
fees are incidents of litigation which a prevailing party may not
collect unless an award is authorized by agreenment between the

parties, statute, or court rule.® No general exception to the

Fed. R Cv. P. 51.
BFed. R Cv. P. 49.

¥Cross v. Zyburo, 587 N.Y.S. 2d 670, 672 (N. Y. App. Div.
1992) .
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“Anerican Rul e" exists for conmmon | aw fraud. * The cases Hi ghl ands
cite involve a statute allowi ng fee awards for fraudul ent property
transfers to defraud creditors.* Anot her says that where a
defendant's fraud has caused a plaintiff to spend noney defending
other | awsuits, those | egal expenses are conpensabl e as danages. *2
None establish a general rule allow ng recovery of fees for common
| aw fraud.

AFFI RVED | N PART AND REVERSED | N PART.

See id. See also 60 N Y. Jur. 2d, Fraud and Deceit § 244
(1992) ("The general rule that, in actions for torts, counsel
fees and ot her expenses in conducting the suit cannot be taken
into consideration in assessi ng danages, applies to actions for
fraud and deceit.").

“Fread v. Grabowsky, 552 N.Y.S. 2d 415, 416 (N. Y. App. Div.
1990); Bagnall v. Dahajorn, Inc., 452 N Y.S 2d 658, 659 (N.Y.
App. Div. 1982) (both applying N. Y. Debt. & Cred. Law 8§ 276-a).

“2Penn-Chio Steel Corp. v. Allis-Chalnmers Mqg. Co., 184
N.Y.S.2d 58 (N. Y. App. Div. 1959).
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