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DeMOSS, Circuit Judge:

This case began in Novenber 1991 with an investigation by
Houston police and | RS agents into a narcotics conspiracy invol ving

approximately 178 kilograns of cocaine. The five defendant-



appel lants, Wsting Fierro, Oga Murtinez, Jesus Serna, Jaine
| banez and Jose G ajales, were charged in a January 8, 1992
supersedi ng i ndictnent wth:

Count 1: conspiracy to possess cocaine with the intent to
distribute, 21 U S.C. 88 841(a)(1), 841(b)(1)(A), 846

Count 2: aiding/abetting possession of cocaine, 18 U S.C. 2; and

Count 3: conspiracy to conmt noney |aundering, 18 U S. C. 8§ 371
1956(a) (1) (A (i).

In addition, Grajales and Serna were each i ndicted on a substantive
count of cocai ne possession wth the intent to distribute. On Apri
24, 1992, after a 1l-day trial, the jury convicted all five
defendants on all counts. The district court sentenced the
defendants as follows: G ajales received 240 nont hs each on Counts
1 and 2, and 60 nonths on Count 3. Serna received 188 nonths each
on Counts 1 and 2, and 60 nonths on Count 3. Fierro received 293
mont hs each on Counts 1 and 2, and 60 nonths on Count 3. |banez
recei ved 151 nont hs each on Counts 1 and 2, and 120 nont hs on Count
3. Martinez received 121 nonths each on Counts 1 and 2, and 60
mont hs on Count 3. The judge ordered all ternms of inprisonnent to
be served concurrently. Each defendant also received: (1) a $150
assessnent of mandatory costs, and (2) two five-year terns of
supervi sed rel ease on Counts 1 and 2, and three years of supervised
rel ease on Count 3 (also to be served concurrently).

All five defendants have appealed their convictions and
sentences, raising various grounds for reversal. The governnent has
brought a cross-appeal to challenge G ajales' sentence.

W affirmthe convictions of all defendants on all counts, and



we affirm the sentences inposed on defendants Fierro, Martinez,
Serna and | banez. W hold that the governnent's cross-appeal has
merit, and we therefore vacate G ajales' sentence and remand his
case for re-sentencing.
FACTUAL BACKGROUND

The facts and evidence rel ating particularly to each def endant
are discussed at length later in this opinion, so our initia
factual sunmary will be brief. On Novenber 12, 1991, Houston police
and | RS of fi cers began surveill ance of a house at 17026 French Road
("the French Road house") after they received information from a
confidential informant. During a four-day period of surveillance
endi ng Novenber 16, 1991, Fierro, Martinez, Serna and | banez were
observed (1) com ng and goi ng, sonetinmes carryi ng packages, bundl es
or bags, to and fromthe French Road house and an apartnent at 8791
Hammerly ("the Hanmerly apartnment”); (2) driving to other | ocations
in their vehicles; (3) making nunerous phone calls on pay phones
and nobil e phones as well as answering pager calls; (4) neeting
briefly with other unknown people in parking |ots or at business
establishnents; and (5) engaging in "counter-surveillance"-type
conduct that showed their suspicion that they were being watched.
In addition, before and after neetings with the other defendants,
Serna was seen going in and out of a third residence at 7831
Prestwood ("the Prestwood house" or "the stash house"). At about 3
p.m on Novenber 16, 1991, Serna arrived at the Prestwood house,
stayed about 20 m nutes and energed with a wei ght ed bl ue deni mbag,

whi ch had been seen previously in Mrtinez' possession. After



driving to a gas station to nake a phone call, Serna drove to the
rear of a warehouse on Harwin Street, took the blue denimbag into
the brush and returned to his car wthout the bag. Oficers
i medi ately recovered the bag, which contained four kil ograns of
cocai ne wapped with tape and Spani sh-|anguage newspaper. After
| eavi ng the warehouse area, Serna nmade and received a tel ephone
call froma pay phone and then was apprehended. Fearing that Serna
had al erted the others, officers began procedures to secure search
warrants for the three residences. Just mnutes after Serna had
made his |ast phone call and was arrested, Gajales was seen
arriving at the Prestwood house and attenpting to |eave three
mnutes later. Grajales was carrying a key to the Prestwod house,
and G aj al es' personal docunents and phot ographs were found inside
the house. A neighbor testified that Gajales had lived in the
Prestwood house for nine nonths to a year. A subsequent search
pursuant to warrant at the Prestwood house uncovered, anong ot her
items, 84 kilograns of cocaine (of simlar purity to the 4
kilograns in the denim bag) found in the kitchen cabinets and
garage; a 9nmmsem -automatic pistol and two boxes of ammunition; a
suitcase, bag and box stuffed with cash totaling $1,132,146; a
digital scale; a pager; rolls of duct tape; a police radi o scanner
and an addi ng machi ne. Al so found were several tally docunents and
addi ng nmachi ne tapes, indicating that the noney had been counted
and bundl ed by denom nation with rubber bands.

Later in the evening of Novenber 16, 1991, the French Road

house was al so searched pursuant to warrant. No drugs or |arge



anounts of noney were found there, but several "kil ogramw appi ngs"
made of tape and Spani sh-1|anguage newspapers were found in the
ki tchen. The wrappings were simlar to those around the kil ograns
found at the Prestwood house and i n t he bag abandoned by Serna. The
search of the French Road house al so uncovered several notebooks
and docunents identified as drug | edgers. The Hanmerly apart nent
and | banez' car were searched after |banez signed a consent form
A wallet and a small address book <containing drug |edger
information were seized from I banez's car. Fierro, Mirtinez and
| banez were arrested at the apartnent. Various itens of evidence
found at the three residences connected the defendants with each
other and with the drug operation. Docunents found in the French
Road house reveal ed that thousands of dollars had been sent by wire
transfer to Col onbia, by or on behalf of the defendants. The noney
was sent in anpbunts of less than $10,000 at a tinme to avoid
triggering a currency report to the Internal Revenue Service.
| SSUES

The five defendants raise various issues to challenge their
convi ctions and sentences:
(1) Was the evidence sufficient to convict each defendant for (a)
conspiracy to possess cocaine, (b) aiding and abetting cocaine
possession, and (c) conspiracy to commt noney |aunderi ng?

(2) Did Ibanez voluntarily consent to a search of his apartnent and
vehi cl e?

(3) Was the prosecutor's closing argunent so inproper that it
rai sed doubt as to the correctness of the jury's verdict?

(4) Did the trial court err ininstructing the jury on "deliberate
i gnor ance?"

(5 Did the district court abuse its discretion in admtting
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certain "drug | edger" docunents into evidence?
(6) Did the trial court clearly err in sentencing?
DI SCUSSI ON

Sufficiency of the Evidence to Support Convictions

The el enents of a drug conspiracy are: (1) the existence of an
agreenent to possess narcotics with the intent to distribute, (2)
know edge of the agreenent, and (3) voluntary participation in the

agreenent. United States v. ©Mergerson, 4 F.3d 337, 341 (5th Cr.

1993), cert. denied, 114 S. . 1310 (1994). The jury may infer a
conspiracy fromcircunstantial evidence and may rely upon presence
and associ ation, along with other evidence. Proof of an overt act
in furtherance of the conspiracy is not required; a commobn purpose
and plan may be inferred from a devel opnent and collection of

circunstances. United States v. Robl es-Pantoja, 887 F.2d 1250, 1254

(5th Cr. 1989). A ding and abetting has three elenents: The
def endant nust have (1) associated with a crimnal venture, (2)
participated in the venture, and (3) sought by action to nmake the
venture successful. Mergerson, 4 F.3d at 342. Five el enents nust be
proven for a conviction for conspiracy to |aunder noney: (1) there
is a conspiratorial agreenent, (2) one conspirator know ngly
commts an overt act by participating in a financial transaction,
(3) the financial transaction involves the proceeds of an unl awf ul
activity, (4) the conspirator participating in the transaction had
the intent to pronote or further that unlawful activity, and (5)

the transaction affected interstate or foreign comerce. United



States v. Thomas, 12 F. 3d 1350, 1360 (5th Cr.), cert. denied sub.

nom Sanchez v. United States, 114 S. C. 1861 (1994); see also 18

U S C § 1956(c).

When reviewing a challenge to the sufficiency of the evidence
to support a conviction, the appellate court mnust consider al
evidence in the light nost favorable to the guilty verdict and
accept all reasonable inferences tending to support the verdict.

The ultimate inquiry is whether arational trier of fact coul d have

found guilt on each count beyond a reasonabl e doubt. United States

V. Huntress, 956 F.2d 1309, 1318 (5th Gr. 1992), cert. denied, 113

S.C. 2330 (1993)(noting that juries "may use their commbn sense
and evaluate the facts in light of their know edge of the natural
tendenci es and inclinations of human beings.").

The follow ng evidence, summarized here in the |ight nost
favorable to the guilty verdict, supports the convictions of all
defendants on all counts:

G ajales: He possessed a key to the Prestwood stash house and |ived
there for at |east nine nonths. He conceal ed his connection to the
stash house by using a different address on his driver's |icense
(the sane address as Serna's driver's license). He was present at
the stash house during surveillance on the sane day the 80-plus
kil ograns of cocai ne were seized fromthe stash house. H s personal
items were found inside the stash house. Gajales' fingerprints
were on one of the noney count docunents found inside the stash
house, and t he governnent argued that the scribbled initials on the
money count docunents resenbled Gajales’ driver's |icense
signature. He hurriedly arrived and departed fromthe stash house
just mnutes after Serna threw away the 4 kilograns and nade a
phone call prior to his arrest. The timng of Serna' s phone cal
and Grajales' arrival at the stash house raises the inference that
when Serna knew he had been caught, he called the "big boss" to
warn him The governnent argued that Gajales was the overall
| eader of the drug operation, who nmintained control over the
cocai ne and noney by living at the stash house and keepi ng records
of the operation.



Serna: He testified that he nmet Grajales only once or tw ce, but
his driver's |license bears the sane address as G ajales' driver's
license. Surveillance officers testified that Serna entered the
st ash house once on Nov. 14, three tines on Nov. 15 (when he stayed
inside the house for a whole afternoon) and twice on Nov. 16
(therefore was in the house when the cocai ne and noney were there
and nust have known of the drug operation). He admtted to (and was
observed) carryi ng packages to and fromthe Prestwod, Hamrerly and
French road residences. He was al so seen neeting with people in
busi ness establishnments and parking | ots before and after trips to
the Prestwood house. He showed guilty know edge by engaging in
counter-surveillance activity. He was observed carrying a wei ghted
denim bag out of the stash house and abandoning it behind a
war ehouse after he realized that he was being foll owed. (The bag,
whi ch had been seen previously in Martinez's possession, contai ned
four kil ogranms of cocaine that was of simlar purity to the cocaine
seized fromthe stash house). Serna testified that he did not know
| banez and nmet him on the day they both were arrested, but
surveillance officers had observed that Serna knew and used the
security access code to enter the Hammerly apartnent where | banez
lived. Although Serna clained that he didn't know Fierro before
m d- Novenber 1991, tel ephone records showed t hat Serna was paged 56
times from Fierro's nobile phone during Cctober 1991. An address
book found at the French Road house, where Fierro |ived, has
Serna's pager nunber listed next to the nanme "Gordo." Serna
admtted that his nicknane is Gordo, and the nane Gordo appears on
several drug | edger docunents found in the French Road house and in
| banez' s car. The governnent argued that Serna was the courier who
reported directly to Grajales and had access to the | arge anounts
of cocaine in the stash house.

Fierro: In the nonth prior to his arrest, he called Serna's pager
56 tinmes on his nobile phone and nade 843 ot her nobil e phone calls
that nonth. He lived at the French Road house with Martinez and
| banez. Hi s fingerprints were found on "kil ogramw appi ngs" made of
newspaper and tape seized from the French Road house. (The
wr appi ngs mat ched t hose around t he cocai ne found i n the stash house
and in the bag abandoned by Serna.) The utilities at the French
Road house were in Fierro's nane. He knew the access code to the
Hammer |y apartnent and was seen driving to and fromthe French Road
house and the apartnent with Mrtinez, making phone calls, and
meeting with other people. H s fingerprints were found on docunents
identified as drug | edgers that were seized fromthe French Road
house. He was born in the Col onbian city to which wire transfers of
money were nmade. H's fingerprints were found on docunents
associated wth noney |aundering transactions and on an address
book/ drug | edger found in | banez's car. The governnent argued that
Fierro was the organi zer/| eader of a cocaine distribution operation
at the French Road house; he purchased cocaine from G ajales
t hrough Serna, and he used |banez and Martinez as couriers to
di stance hinself fromthe novenent of the cocaine.



| banez: He is Fierro's nephew. He initially participated in |easing
the French Road house, kept personal docunents there and was often
there with Fierro and Martinez. He generally lived in the Hanmerly
apartnent that he had | eased along with Fierro, although he used at
| east two ot her addresses to receive bills and mail. The address on
his driver's license was the sane as the address on Martinez's
Texas I D card. The |easing docunents signed by I|banez for the
French Road house and Hammerly apartnent contained false
i nformati on about his work history and the length of tinme he had
been in the United States. The governnent alleged that Fierro
wanted the |leases in |banez's nane because |banez had a student
visa, was residing lawfully in the United States and had references
that could be verified. An address book/drug |edger apparently
owned by Martinez was found in the glove conpartnent of |banez's
car. Martinez's wallet, containing a receipt for the purchase of a
.38-cal i ber revolver by Mirtinez, was also found in his car.
| banez' s fingerprints were found on a wire transfer docunent seized
from the French Road house trash. He wire transferred nore than
$9, 000 to a worman i n Col unbi a who he cl ai ned was his nother. He was
seen carrying an object or objects cradled in a |l eather jacket into
and out of the French Road house and Hammerly apartnment, naking
phone calls and neeting briefly with vari ous people in parking | ots
and apartnents. The governnent argues that | banez was a courier for
his uncle, Fierro, and that he was aware of the full scope of
Fierro's operation.

Martinez: She was Fierro's girlfriend. She lived in the French Road
house with Fierro and |banez. Her fingerprints were found in
numer ous pl aces on the drug | edger docunents seized fromthe French
Road house. She participated in |easing the French Road house under
a false nane. Her address book (with her fingerprints on it)
containing drug |edger information was found in |banez' car. She
was seen in possession of the denimbag that Serna |ater used to
carry the four kilograns of cocaine. She was seen acconpanying
Fierro and | banez driving to pay phones and naking trips to and
fromthe French Road house and the Hamrerly apartnent, and neeting
wi th other unknown people in parking Iots. She had access to the
Hammerly apartnent along with Fierro. She was present in the car
with Fierro when Fi erro made nunerous phone calls to Serna's pager.
Her Col unbi an passport was found in the French Road house. Her
Texas identification card bore the sane address as |banez's
driver's license. Her fingerprints -- and on at | east on occasi on,
her name -- were found on wire transfer documents found in the
French Road house trash. She admtted to transferring $5,000 to a
man i n Col unbia as a "favor" to another man she had known | ess t han
a nonth. She purchased a .38-caliber revolver and the recei pt was
found in Ibanez' car. She clainmed she later |lost the gun. The
gover nnent argued that Martinez was a subordi nate to her boyfriend,
Fierro, and was aware of his drug distribution operation and
participated in keeping records of it.



Based on the evidence as stated, and keeping in mnd the
standard of review for sufficiency, we hold that the evidence was
sufficient to support the jury's convictions of all five defendants
on all counts.!?

VWhet her | banez's Consent to Search was Vol untary

Before trial, |banez noved to suppress all evidence seized
during the Novenber 16, 1991 search of the Hamrerly apartnent and
| banez' s Ford Escort, claimng that the consent he gave was not
voluntary. No drugs were seized fromthe car or apartnent, but two
itens found in the car were introduced at trial -- a wallet and an
address book with drug ledger information in it, both apparently
bel onging to Martinez. After holding a evidentiary hearing on the
nmotion to suppress, the trial court denied the notion, finding that
| banez' s consent to the search was voluntary.

On the day in question, several police officers knocked on the
door of |banez's apartnent and requested consent to search, stating
that sone kil ograns of cocai ne had been seized froma person who
had been seen earlier at |banez's apartnent. |banez signed a
Spani sh-1 anguage consent-to-search form At the suppression
hearing, |banez testified that he gave consent "first because |
have nothing to hide," and secondly because he was afraid of the
officers. The officers did not explain to himthat he had a right
to refuse thementry. The court, in denying the notion, pointed to

| banez' s testinony:

1Serna does not attack the sufficiency of the evidence to
support his substantive drug conviction.
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"I think his consent was voluntarily given. He said it.
Whet her or not he had sone apprehensi on or whet her he was

under sone constraint ... | think anyone, any i ndivi dual
woul d be under sone apprehension or stress in that
regard. ... | don't see any overbearing conduct or

anything of that sort by the officer, so I'"'mgoing to
deny the notion."

Consent is a fact issue, so the trial court's determ nation that
consent was voluntary will not be reversed absent clear error. The
governnent has the burden to prove consent by a preponderance of

the evidence, United States v. Hurtado, 905 F.2d 74, 76 (5th Gr.

1990) (en banc), and the review ng court nust take into account the
totality of the circunstances surrounding the consent. United

States v. Gonzal ez-Basulto, 898 F.2d 1011, 1012-13 (5th Cr. 1990);

See also United States v. Aivier-Becerril, 861 F.2d 424, 426 (5th

Cir. 1988)(noting six factors relevant to voluntariness); United

States v. Sutton, 850 F.2d 1083, 1085 (5th Cr. 1988)(noting that

vol untari ness does not require giving of Mranda warnings or
informng subject of right to refuse). W have reviewed the
suppression hearing record, and we do not find clear error in the
trial court's finding that I|banez voluntarily consented to the
sear ch.

VWhet her Prosecutor's Arqunents Require Reversa

Grajales conplains that the prosecutor's closing argunents
were so inproper that they denied Gajales a fair trial. He
contends that the prosecutor (1) inproperly commented on G aj al es’
failure to testify by stating that "defendants present no credible
evi dence that any of themever did any work,"” and (2) intentionally

m sstated the law of conspiracy by stating that a defendant is
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guilty of conspiracy if he knows of others' crimnal activity and
does not take affirmative steps to disassociate hinself fromthat
activity. Gajales' counsel objected to both argunents, but on each
occasi on the objection was overrul ed.

The prosecution may not comrent directly or indirectly on a

defendant's failure to testify. United States v. Bright, 630 F.2d

804, 825 (5th CGr. 1980). A msstatenent of the law by the

prosecutor during closing argunents can also invalidate a

conviction. United States v. Mckey, 571 F.2d 376, 384 (7th Cr.
1978). When a cont enporaneous objection is made to such a comment,
the standard of review is whether the defendant's substantial

ri ghts have been prejudiced. United States v. Ganville, 716 F. 2d

819, 821 (11th Gr. 1983). Gajales argues that the "failure-to-
testify" coment requires that he receive a newtrial, and that the
m sst at enment of conspiracy | awrequires reversal of his conviction,
because it wunconstitutionally shifted the burden of proof by
telling the jury that the defendant had to conme forward wth

evidence that he took affirmative steps to "get off the bus."
Grajales contends that both inproper argunents were aggravated by
the trial court's overruling of objections, because this inplied
that the court approved of the argunent.

W do not view the prosecutor's comments in isolation, but

rather in the context of the entire trial. United States v. Young,

470 U.S. 1, 11 (1985). The dispositive question is whether the
prosecutor's remarks cast serious doubt on the correctness of the

jury's verdict. United States v. Kelley, 981 F.2d 1464, 1473 (5th
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Cr.), cert. denied, 113 S. C. 2427 (1993). W give deference to

a district court's determ nation of whether closing argunents are

prejudicial or inflammtory. United States v. WIllis, 6 F.3d 257,

263 (5th Gr. 1993). W had reviewed the entire trial transcript,
i ncluding the closing argunents, and we hold that the prosecutor's
"conspiracy bus" simle, taken in context, did not cast serious
doubt upon the correctness of the verdict because (1) the court
gave an accurate explanation of conspiracy law, (2) the court
instructed that the argunments of counsel are not evidence;? (3) the
evidence of Gajales' guilt was sufficient to support his
conviction. Regarding the alleged cooment on Gajales' failure to
testify, we disagree that a reasonable jury would interpret the
argunent as such. In addition, although the governnent may not
comment directly or indirectly on the defendant's failure to
testify, the governnent may conment on the failure of the defense,

as opposed to the defendant, to counter or explain the evidence.

The context of this instruction nakes it clear that the
jurors understood that the court's version of the law is the
version they nust follow After the prosecutor conpleted his main
cl osi ng argunent and Graj al es' counsel began his cl osing argunent,
the governnent objected to Gajales’ counsel's description of
conspiracy |law. The foll ow ng exchange took pl ace:

Pr osecut or: "Judge, I'mgoing to object. That's an inaccurate
statenent of the law "

The Court: "Overrul ed. Ladi es and gentlenen of the jury, I wll
instruct you on what the law is. The lawers wll tell you what
their interpretation is, and they may even argue what they think
the facts are. But you are the fact finders, and I wll give you
the law at the end of the case.”

Counsel for Grajales: "It's obvious there is a di sagreenent on

what the lawis. But you will be instructed, as the judge told you.
... And we wi Il wait and see who is right when the instructions are
read to you tonorrow. "

13



United States v. Soudan, 812 F.2d 920 (5th Gr. 1986), cert.

denied, 481 U. S. 1052 (1987). We hold that the prosecutor's
comments did not prejudice Gajales' substantial rights or cast
seri ous doubt upon the correctness of the verdict.

"Deli berate | gnorance" Instruction

The court instructed the jury that:
"The el enments of knowl edge may be sati sfied by i nferences drawn
from proof that a defendant deliberately closed his eyes to
what ot herw se woul d have been obvi ous to you. A findi ng beyond
reasonabl e doubt of a consci ous purpose to avoid enlightennent
woul d permit an inference of know edge. Stated another way, a
defendant's knowl edge of a fact may inferred from wllful
bl i ndness to the existence of that fact."
Grajales points out that such an instruction is dangerous because
it mght allow the jury to convict a defendant who "should have
known" of illegal conduct. A "deliberate ignorance" instructionis
properly given only when "the facts support an inference that the
def endant was subjectively aware of a high probability of the
exi stence of illegal conduct, and ... he purposely contrived to

avoid learning of the illegal conduct."” United States v. Breque,

964 F.2d 381, 388 (5th CGr. 1992), cert. denied, 113 S. C. 1253

(1993); see also United States v. Q ebode, 957 F. 2d 1218, 1229 (5th

Cr. 1992)(stating that such an instruction "should rarely be

given"), cert. denied, 113 S. C. 1291 (1993). G ajales clains that

the instruction was inproper on the facts of his case because
"there was no question presented on whether [ G ajales] closed his

eyes to the obvious." The governnent argues that G ajales did not
properly object at trial and that thus a plain error analysis is

appropriate. In any case, we hold that the instruction was proper.
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The evidence shows that G ajales lived in the Prestwod house for
at least nine nonths. On Novenber 16, 1991 -- the sane day that
nore than $1 million in cash was seized from a bedroom of the
Prest wood house, and 84 kil ograns of cocaine were seized fromthe
ki tchen cabi nets and garage of the Prestwood house -- G ajal es was
seen entering and | eaving the house and was carrying a key to the
house. At trial, Gajales' counsel nmade the foll ow ng argunent:
"Now, so what if this man had the keys to that house? D d that
mean that's the only keys to this house? Did that nean he is
the only person that has access to that house? Did that nean he
knew what was in the kitchen? Does that nean that he knew there
was noney in that suitcase | ocked up in another bedroonf?
We hold that such an argunent clains a |lack of guilty know edge,

and it clearly supports the deliberate ignorance instruction.

Adm ssion of Drug Ledgers

Fierro and Martinez challenge the trial court's adm ssioninto
evi dence of drug | edgers seized fromthe French Road house and the
address book/drug | edger found in Ibanez's car. The drug | edger
docunents were found under sofa cushions, on the coffee table and
in the master bedroomcl oset at the French Road house where Fierro
and Martinez lived. A governnent expert testified that the
calculations in the various |edgers were related to kil ograns and
prices per kilogram The governnent did not introduce any testinony
froma handwiting expert to determ ne the author of any of the
drug ledgers, even though an |IRS expert had examned the
calculations in the ledgers along with court-ordered handwiting
sanples fromall five defendants.

Martinez did not object to the adm ssion of any of the
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| edgers, and Fierro objected only to the adm ssion of the three
| edgers found in the French Road house. Therefore, Martinez's
chal | enge on appeal to the adm ssion of all four |edgers -- and
Fierro's challenge to the adm ssion of the | edger found in | banez's
car -- are reviewed today only for plain error. See FED. R CRM P

52(b); United States v. dano, 113 S. C. 1770, 1777-78 (1993).

Fierro and Martinez claim that the |edgers are hearsay and
cannot be adm tted as adm ssions or co-conspirator statenents under
Federal Rul es of Evidence 801(d)(2) because the governnent did not
prove who authored them They al so contend that the evidence does
not support the adm ssion of the drug | edgers as busi ness records
under Federal Rul es of Evidence 803(6). However, identification of
the declarant -- such as the author of a drug ledger -- is not
al ways necessary for the adm ssion of a co-conspirator statenent.

United States v. Breitkreutz, 977 F.2d 214, 218-20 (6th Gr. 1992).

In addition, there is other evidence connecting Martinez and Fierro
with the | edgers, which also supports their adm ssibility. United
States v. Arce, 997 F.2d 1123, 1128 (5th Gr. 1993). An FBI expert

identified Martinez's fingerprints on 95 separate places on the
| edger found on the coffee table, and Fierro's prints were
identified on 23 separate places on the coffee table | edger. On the
address book/drug | edger found in |banez's car, the expert found
Martinez's printsinfive places and Fierro's prints in two pl aces.
Both Martinez and Fierro lived in the house where the | edgers were

found, and there was other evidence of their involvenent in the
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cocai ne conspiracy, including Fierro's and Martinez's connections
and activities with the other defendants. W hold that the trial
court's adm ssion of the | edgers was not error.

Sent enci ng

A: Anpbunt of Cocai ne Involved in Conspiracy
and Attributable to Each Def endant

When i nposi ng sentence for a drug offense, a district court is
not limted to a consideration of the quantity of drugs actually
sei zed or charged, but may consider any anounts that were part of
a common plan of distribution, if those larger anounts were
reasonably foreseeable and were part of the illegal activity the

defendant joined. United States v. Smth, 13 F. 3d 860, 864-65 (5th

Cir. 1994), cert. denied, 114 S. C. 2151 (1994). At sentencing,

the trial court found that the overall conspiracy involved nore
than 178 kil ograns of cocaine. This total took into account the 84
kil ograns of cocaine found in the Prestwood house, the four
kil ograns of cocaine in the deni m bag abandoned by Serna, and an
additional 90 kilograms represented by the $1.1 mllion in cash
found at the Prestwood house. In accordance with the Sentencing
Guidelines,®the trial court found that Fierro, Martinez and | banez
wer e each accountable for 59 kil ogranms of cocai ne, Serna was found

accountable for 88 kilogranms, and G ajales was found accountable

3U.S.S.G 8§ 2D1.4; US S G 8§ 1B1.3(a)(1)(B) & note 2 ("Wth
respect to offenses involving contraband (including controlled
subst ances), the defendant is accountable for all quantities of
contraband with which he was directly involved and, in the case of
ajointly undertaken crimnal activity, all reasonably foreseeabl e
quantities of contraband that were within the scope of the crim nal
activity that he jointly undertook.").
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for the full 178 kilograns. Fierro and | banez challenge the trial
court's determ nations of the anount of cocaine attributable to
t hem 4

A district court's factual finding concerning the anount of
drugs to be considered in sentencing a defendant will not be

overturned absent clear error. United States v. Rivera, 898 F.2d

442 (5th Gr. 1990). Afinding is not clearly erroneous as | ong as

it is plausible in the light of the record as a whole. United

States v. Shipley, 963 F.2d 56, 58 (5th Cir.), cert. denied, 113 S.

“Gajales' brief does not challenge the quantity of cocaine
attributed to him Martinez challenges quantity in her brief, but
she did not object to the quantity determ nation at sentencing;
therefore she is not entitled to appellate relief. See United
States v. CGuerrero, 5 F.3d 868, 871 (5th Cr. 1993)(hol ding that
"questions of fact capabl e of resolution by the district court upon
proper objection at sentenci ng can never constitute plain error."),
cert. denied, 114 S. C. 1111 (1994).

Simlarly, we do not address Serna's challenge to the 88
kil ograns of cocaine attributed to him because he did not preserve
this argunent before the trial court below Serna objected at
sentencing only to the PSI's determ nation that he was responsi bl e
for the entire 178 kil ogranms (representing the noney sei zed at the
Prestwood house as well as the 88 kilograns seized). In his
objections to the presentence report, Serna stated: "Defendant
asserts that his guideline conputation should be based on 87
kil ograns and requests a hearing to resolve this matter." At the
sentencing hearing, Serna's counsel reiterated this position,
stating that "we would feel that [base offense] level 36 is the
proper level, that the cocai ne should be at that |evel 36, not a
level 38." See U . S.S.G § 2D1.1(c)(4)(Drug Quantity Tabl e, show ng
a base offense |evel of 36 corresponding to a finding that 50 to
150 kil ogranms of cocaine were involved in the offense); conpare
82D1.1(c)(6)(a finding of 178 kil ograns woul d have mandat ed a base
of fense | evel of 38).

The court sustained Serna's objection, finding that Serna was
connected only to the cocaine seized at the Prestwood house, not
wth the noney. In accordance with the court's ruling, the final
judgnent entered against Serna reflects an offense |evel of 36.
Because Serna's objection to quantity at sentenci ng was determ ned
in his favor and he did not nake a further objection, we find that
Serna may not nmake a further challenge to the quantity of cocaine
attributed to himat sentencing. Guerrero, 5 F.3d at 871.
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Ct. 348 (1992). Wth regard to Fierro and |banez, the district
court cane up with 59 kilograns by adding together the figures
contained in the drug | edgers seized fromthe French Road house and
| banez's car. The governnent's expert wtness testified that
calculations in the | edgers i ncluded four cocai ne transacti ons: one
for eight kilograns, one for nine kilograns, one for 12 kil ograns
and one for 30 kilograns. W have exam ned the record, and we do
not find clear error in the trial court's finding that Fierro and
| banez may be sentenced on the basis of 59 kilograns.®

B: Upward and Downward Adjustnents for Roles in the Conspiracy

Grajales clains the trial court inproperly enhanced his
of fense | evel by four |evels upon finding that he was an "organi zer
or |l eader" under U S.S.G 8§ 3Bl.1(a). Fierroclains that the tria
court inproperly enhanced his offense |level by two |evels upon
finding that he was a "nmanager or supervisor" under U S S. G 8§
3B1.1(c). Serna, although he did not object on this ground at

sentencing, clains that the district court erred in not considering

lbanez also clains that a remand for re-sentencing is
requi red because the trial court did not conply with Federal Rules
of Crimnal Procedure 32(c)(3)(D) by nmaking explicit factual
findings on each contested statenent in his presentence report. W
have revi ewed t he sentencing transcript, and we hold that the court
conplied with Rule 32. See United States v. Carreon, 11 F. 3d 1225,
1230-31 & n. 17 (5th Cr. 1994)(noting that the district court is
not required to "regurgitate" the facts to satisfy Rule 32
concerns).
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a downward adj ustnent of two to four | evels based on his "m nor" or
"mnimal" role in the conspiracy. U S.S.G § 3B1.2. Again, Sernais
not entitled to appellate relief on this point, because questions
of fact capable of resolution at sentencing can never constitute

plain error. United States v. GQuerrero, 5 F.3d 868, 871 (5th Cr

1993), cert. denied, 114 S. C. 1111 (1994).°¢

When proper objection is made, a district court's finding of
a defendant's role in the offense is reviewed for clear error.

United States v. Bethley, 973 F. 2d 396, 401 (5th Gr. 1992). As we

di scussed above, the evidence introduced at trial was sufficient
for the trial judge to find that Fierro was a nanager or supervi sor
of I banez and Martinez in the drug distribution enterprise, and
that G ajal es was the organi zer or | eader of the overall operation.
We have reviewed the evidence against Fierro and G ajales, and we
hold that the trial court did not clearly err in making the upward

adj ustnents due to their supervisory roles in the offense.

6Serna also argues that his attorney was ineffective at
sentencing by failing to argue for a offense | evel reduction under
8§ 3B1.2. Serna points to the trial court's statenent that Serna
shoul d be sentenced "at the | ower end of the guidelines because in
my opi nion, he was a courier whose responsibility it was to assi st
in the distribution.” Serna says his trial counsel's failure to
move for the | evel decrease, given these facts, was unreasonabl e.
However, we have held that ineffective assistance cl ai ns cannot be
resol ved on direct appeal unless adequately raised in the district
court. United States v. MCaskey, 9 F.3d 368, 380 (5th Cr. 1993),
cert. denied, 114 S. . 1565 (1994). W hold that the record in
this case is not sufficiently developed with respect to the
i neffective assistance claimto justify an exception to the general
rule of non-review See United States v. Bernea, 30 F. 3d 1539, 1573
& n.4 (5th Cr. 1994). Serna remains free to pursue his claimof
i neffective assistance in accordance with 28 U S.C. § 2255.
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C. Presence of a Wapon

Grajales challenges the increase of his offense | evel by two
| evel s because of the presence of a weapon during the offense,
pursuant to U S.S.G 8§ 2D1.1(b)(1). This determnation is also

reviewed for clear error. United States v. Menesses, 962 F. 2d 420,

428 (5th Gr. 1992). The evidence shows that a 9mm pi stol was found
in a kitchen cabinet of the Prestwood house "three or four feet"

froma "stack of cocaine." G ajal es possessed a key to the house,
had |ived there for nine nonths and was present at the house on the
day the cocaine and gun were seized. He was found to be the
| eader/ organi zer of the operation who was in charge of the cocaine
and the noney. There was no clear error in the 8 2D1.1(b)(1)

adjustnent. United States v. Webster, 960 F.2d 1301, 1310-11 (5th

Cir.)(gun in kitchen cabinet), cert. denied sub. nom Nelson v.

United States, 113 S. C. 355 (1992); United States v. Villarreal,

920 F.2d 1218, 1221 (5th Cr. 1991) (handgun in kitchen drawer near
where cocai ne was stored).

Cross- Appeal - Downward Departure for Grajales

Grajales' total offense | evel of 44 mandat es a gui deli ne range
of life inprisonment. U S. S.G Chapter 5, Part A (Sentencing
Tabl e). However, the trial court departed downward and sentenced
Grajales to 240 nonths, stating that it believed a 20-year sentence
was | ong enough in light of the fact that the 43-year-old G ajal es
woul d be 64 or 65 when he got out of prison. The trial court stated
that, when the defendant is in his forties, "20 years is life as

far as |I'm concerned. "
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A district court cannot depart fromthe gui deline range unl ess
it identifies "an aggravating or mtigating circunstance of a kind,
or to a degree, not adequately taken into consideration by the
Sentenci ng Comm ssion” in fornulating the guidelines. 18 U S.C. §
3553(b); U S.S.G 8§ 5K2.0.7 Under U.S.S.G 8§ 5H1.1, a defendant's
age is an inproper basis for departure unless the defendant is
"elderly and infirnf at the tinme of sentencing. Gajales'
presentence report, however, states that "he currently enjoys
generally good health and is neither under a doctor's care nor
taki ng any nedi cation."

The district court's comrents at sentencing indicate that the
departure may al so have been notivated by letters from G ajal es’
famly and from governnent officials, describing Gajales'
character. However, character, famly ties, famly responsibilities
and community ties are also inproper grounds for departure.

US S G 88 5H1.5, 5H1.6, 5H1.11; United States v. O Brien, 950

F.2d 969 (5th Cir. 1991), cert. denied, 113 S. C. 64 (1992);

United States v. Burch, 873 F.2d 765, 768 (5th G r. 1989).

For these reasons, we hold that the downward departure for
Graj ales was i nproper, and we vacate G ajal es' sentence and renmand

his case for re-sentencing within the guideline range.

The governnment and Grajal es disagree on the proper standard
of reviewfor atrial court's departure fromthe sentencing range.
W review the degree or reasonabl eness of a departure for abuse of
di scretion. However, whether the ground for departure is proper is
a question of law reviewable de novo because it involves an
interpretation of the Sentencing Quidelines. United States V.
Wlder, 15 F. 3d 1292, 1300 (5th Cr. 1994); United States v. Wite,
945 F.2d 100, 101 (5th Cr. 1991).
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Concl usi on

Therefore, for the reasons stated in this opinion, we AFFIRM
the convictions of all defendants on all counts. W AFFIRM the
sentences of defendants Fierro, Mrtinez, Serna and |banez. W
VACATE the sentence of Gajales because of the trial court's

i nproper downward departure and REMAND hi s case for re-sentencing.

wj |\ opi n\ 92- 2370. opn
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