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EMLIOM GARZA, Crcuit Judge:

Defendants Ellis Ray Thonmas ("Thonmas"), Jerry Thomas Maxwel |
("Maxwel 1 "), Steven Darrel Gegg ("G egg"), Mdesto Serna Sanchez,
Jr. ("Sanchez"), and Roy Lee Hodgkiss ("Hodgkiss") were jointly
tried before a jury and convi cted of vari ous of fenses stemm ng from
a conspiracy to distribute narcotics. Thonas, Maxwell, G egg, and
Sanchez were convicted of conspiring to possess a controlled

substance with intent to distribute, in violation of 21 U. S.C. 88§

District Judge of the Western District of Louisiana, sitting by
desi gnati on.



841(a) (1) and 846 (1988). The jury also found Thomas and Sanchez
guilty of possessing a controlled substance wth intent to
di stribute and ai di ng and abetting such possession, in violation of
21 U S.C § 841(a)(1l) and 18 U.S.C. § 2. Additionally, Sanchez was
found guilty of noney |aundering and aiding and abetting noney
| aundering, in violation of 18 U S.C. 88 1956(a)(1)(A) (i) and 2.
Hodgki ss was convicted of engaging in a continuing crimna
enterprise ("CCE"), in violation of 21 U S.C. § 848(a)(1l), and of
using or carrying a machine gun in relation to a drug trafficking
offense, in violation of 18 US C 8 924(c)(1). Al five
def endants now appeal their convictions and sentences. W affirm
in part and reverse and remand in part.
I

From 1986 to 1989, Hodgki ss operated an extensive conspiracy
to distribute cocai ne, anphetam ne, nethanphetam ne, and marijuana
in central Texas. Hodgki ss enpl oyed many people, including
governnent wtnesses Aaron Clark and Robbie Curtis, to store,
transport, and distribute controll ed substances. To facilitate the
purchase and sal e of narcotics, and to i nsul ate the conspiracy from
detection by |aw enforcenent personnel, Hodgkiss devised a code
systemutilizing digital pagers. Hodgkiss assigned code nunbers to

vari ous people,?! types of drugs, and | ocati ons where the sal es were

1 John Rogal a and his associates were "01"; Al an Gardner
and his associates were "03"; Sanchez was "06"; Thomas was "07";
Vance Zi mmerman was "10"; Wesley Schneider was "13"; dark was
"14"; Curtis was "17"; Keith and Angela Nornman were "26"; and
Donal d Copel and was "333". The governnent was unable to di scover
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to be consunmated. Custoners would contact Hodgkiss to set up a
drug deal. Hodgki ss then would use the pagers to notify his
enpl oyees that, for exanple, person "01" would be waiting at
| ocation "01" to purchase a specified anmount of drug "O1."
Hodgki ss kept records detailing many of the drug transactions he
arranged.

Hodgki ss obtained the drugs distributed by his retailers from
various sources. John Rogal a provi ded Hodgkiss with nmuch of the
cocaine distributed by the conspiracy, while Al an Gardner sold
| arge quantities of nethanphetam ne to Hodgkiss.? Eventual | y,
Hodgki ss and Rogal a began manuf act uri ng net hanphet am ne t hensel ves
at a | aboratory they established near Smthville, Texas. Hodgkiss
and Rogal a al so attenpted to inport large quantities of marijuana
into the United States from Mexi co, although they ultimately were
unsuccessful .

An investigation by | ocal and federal authorities led to the
arrests of twenty-nine participants in the Hodgkiss conspiracy,
i ncl udi ng the defendants, all of whomwere charged in an i ndi ct nent

al | egi ng a nunber of drug-related offenses.® A jury found the five

the identities of "09", "10", and "69".

2 Hodgki ss al so arranged purchases of drugs from David LeBoeuf, Joe
Reed, Kanetha Chil ders, Diane Watson, COyde MCullar, and Billy Basham

8 On Decenmber 14, 1989, agents seized from Hodgkiss's home drug
| edgers, a list of code nunbers and tel ephone nunmbers assigned to Hodgkiss's
distributors, a small anount of nethanphetanm ne, over $20,000 in cash, a
t el ephone scranbling device, and firearns. Agents already had seized drug
| edgers, nmethanphetam ne, nmarihuana, and other narcotics from Gegg' s hone.
Agent s who sear ched Sanchez's residence in March 1990 sei zed a scal e of the type
comonly used to weigh drugs, a trunk containing marihuana residue, and a
t el ephone scranbling device. Agents searching Maxwell's house seized several
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defendants guilty of all charged of fenses. The district court then

sentenced Thomas to a prison termof 240 nonths. Maxwell received

a term of 124 nonths. Gregg received a 324 nonth term of
i npri sonnment . The district court sentenced Sanchez to a prison
term of 240 nonths, and Hodgkiss to life inprisonnent. The

def endants now appeal their convictions and sentences.
I
Joint Cains
A
Al five defendants generally argue that the evidence proved
the existence not of the single conspiracy alleged in the
indictnment, but of multiple conspiracies. Gregg specifically
argues that there was a "material variance" between the single
conspiracy alleged in the indictnent and the nmultiple conspiracies
proved by the governnment at trial. A conspiracy is "an agreenent
by two or nore persons to conmt one or nore unlawful acts and an
overt act by one of the conspirators in furtherance of the
conspiracy.”" United States v. Roneros, 600 F.2d 1104, 1106 (5th
Cr. 1979), cert. denied, 444 U. S. 1077, 100 S. C. 1025, 62 L. Ed.
2d 759 (1980). A conspiracy conviction nust be upheld if any
reasonable trier of fact could find beyond a reasonabl e doubt that
"a conspiracy existed, that each co-defendant knew of the

conspiracy, and that each co-defendant voluntarily joined it."

United States v. Simons, 918 F.2d 476, 483-84 (5th Gr. 1990)

hand scal es, firearns, and a cocai ne grinder
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(internal quotation omtted). "No evidence of overt conduct is
required. A conspiracy agreenent nmay be tacit, and the trier of
fact may infer agreenment from circunstantial evidence." Uni ted
States v. Hernandez-Pal aci os, 838 F.2d 1346, 1348 (5th Cr. 1988).

"I'n general, once an i ndi ctnment has been returned, its charges
may not be broadened t hrough anmendnent except by the grand jury."
United States v. Baytank (Houston), Inc., 934 F.2d 599, 606 (5th
Cr. 1991). A material variance occurs when a variation between
proof and indictnment occurs, but does not nodify an essential
el emrent of the offense charged. 1d. "Wth variance, our concern
is whether the indictnment, assumng it has otherw se alleged the
el ements of the offense, has so infornmed a defendant that he can
prepare his defense wi thout surprise and has protected hi magai nst
a second prosecution for the sanme offenses.™ United States v.
Cochran, 697 F.2d 600, 604 (5th Cr. 1983). If a material variance
occurs, we determ ne whether the defendant has been prejudi ced by
it using the harmless error analysis. United States v. Lokey, 945
F.2d 825, 832 (5th CGr. 1991).

Whet her the evidence, or the reasonable inferences drawn
therefrom proved one or nore conspiracies turns on the foll ow ng
elenments: (1) the tine period involved, (2) the persons acting as
co-conspirators, (3) the statutory offenses charged in the
i ndictnment, (4) the nature and scope of the crimnal activity, and
(5) the places where the events alleged as the conspiracy took

pl ace. Lokey, 945 F.2d at 831; United States v. Devine, 934 F. 2d
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1325, 1333 (5th Cir. 1991), cert. denied, ___ US. __ , 112 S. Ct.
954, 117 L. Ed. 2d 120 (1992). Here, the jury was presented with
evidence fromwhich it could reasonably infer that the defendants
were involved in a single conspiracy between 1986 and 1989. For
exanple, Cark and Curtis both testified that they delivered drugs
at Hodgkiss's direction to Thomas and Sanchez during the rel evant
time period. Curtis also testified that he obtained his "job" wth
Hodgki ss t hrough Al an Gardner, who often woul d col | ect the proceeds
of drug sales from Curtis for Hodgkiss. Moreover, Gardner would
inform Curtis of the pick-up locations for nethanphetam ne that
Hodgki ss purchased. Additionally, Cark testified that John Rogal a
and Patrick Pal mer set up the Smithville nethanphetam ne | aboratory
at Hodgki ss's direction and t hat Rogal a brought the net hanphet am ne
produced at the | aboratory to Cark for distribution pursuant to
Hodgki ss's directions. Palner stated that Rogal a i ntroduced himto
Hodgki ss and that Hodgkiss and Rogala jointly reinbursed himfor
expenses he incurred while | easing the Smthville property. Edward
Crawford, who oversaw the manufacture of nethanphetam ne for
Hodgki ss, testified that he was paid for his services by Hodgkiss
t hrough Gardner. Donal d Copeland testified that Rogala and
Hodgki ss attenpted to snmuggle a large quantity of marijuana into
the United States from Mexico. Gardner testified that he often
purchased narcotics from Hodgki ss and that Hodgki ss knew Gardner
woul d be distributing the drugs to others, including Mxwell.

Ri chard Townsen, one of Rogala's enpl oyees, testified that G egg
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delivered up to fifteen kilograns of cocaine to him many of which
Rogala then delivered to Hodgkiss. Finally, Norman All anson
testified that Gregg transported fifteen kil ograns of cocai ne that
Rogal a had purchased from Fl orida to Texas.

Nonet hel ess, the defendants assert that because they did not
knowthe identity of other nenbers of the Hodgki ss conspiracy, they
could not be guilty of conspiring wwth them However, a jury may

find a defendant guilty of conspiring with unknown persons where a

sufficient overlap of personnel occurs))i.e., "if a pivotal figure,
such as [ Hodgki ss], directs and organi zes the illegal activity, and
has extensive dealings with each of the parties." Lokey, 945 F. 2d

at 833. Thus, "[p]arties who know ngly participate with core
conspirators to achi eve a common goal may be nenbers of an overal
conspiracy," even in the absence of contact wth other
conspirators. United States v. Richerson, 833 F.2d 1147, 1154 (5th
Cr. 1987) (internal quotation omtted). Therefore, as noted, the
jury's conclusion that Hodgkiss, Gegg, Sanchez, Thomas, and
Maxwel | were co-conspirators was reasonable in light of the
evi dence presented at trial.

Moreover, the jury reasonably could have inferred from the
evidence that the defendants had a comon goal of distributing
illegal drugs for profit, that they knewthey were part of a |l arger
venture, and that the activities of each conspirator were
advant ageous to the success of the overall venture:

Where the activities of one aspect of the schene are
necessary or advantageous to the success of another
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aspect of the schene or to the overall success of the

venture, where there are several parts inherent in a

| arger common plan, or where the character of the

property invol ved or nature of the activity is such that

know edge on the part of one nenber concerning the

exi stence and function of other nenbers of the sane

schene is necessarily inplied due to the overl apping

nature of the various roles of the participants, the

exi stence of a single conspiracy will be inferred.
United States v. Elam 678 F.2d 1234, 1246 (5th Cr. 1982). "[Il]n
many narcotics distribution networks the ultimate retail ers may not
know the identities of those who supply their whol esal er, and the
retailers' identities may be unknown to those suppliers; but al
are well aware that they are participating in a collective
venture." Lokey, 945 F.2d at 831 (internal quotation omtted).
The jury reasonably coul d have found that the defendants were part
of a single conspiracy: Gregg as a supplier, Hodgkiss as a
whol esal er, and Thomas, Maxwell, and Sanchez as retailers. Thus,
we find that the jury convicted the defendants only of the single
conspiracy charged, not the nultiple conspiraci es defendants al |l ege

exi sted.*

4 In fact, the district court specifically instructed the jury that

[i]f you find that the conspiracy charged did not exist, then you
must return a not guilty verdict as to each Defendant . . . , even
t hough you find that sone ot her conspiracy or conspiracies existed.
If you find that a defendant was not a nenber of the conspiracy
charged in the indictnment, then you nust find that Defendant not
guilty, even though the Defendant nmay have been a nenber of sone
ot her conspiracy.

This instruction, which substantially tracks our Pattern Jury Instructions, does
not pernmt the jury to convict the defendants for crines not charged in the
indictnent. See Zafirov. United States, = US |, 113 S. . 933, 939, 122
L. Ed. 2d 317 (1993) (noting that "“juries are presuned to follow their
instructions'") (quoting Richardson v. Marsh, 481 U S. 200, 209, 107 S. Ct. 1702,

1708, 95 L. Ed. 2d 176 (1987)).
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Finally, even if the evidence did prove the existence of
mul tiple conspiracies, the defendants, to obtain reversal, stil
must denonstrate that the variance affected their substantial
rights. Here, we find that the indictnent sufficiently inforned
the defendants of the offenses charged and that they were not
surprised at trial. See Cochran, 697 F.2d at 604. Nor were the
convi ctions based upon a "set of facts distinctly different from
that set forth in the indictnent." United States v. Chandler, 858
F.2d 254, 257 (5th Cr. 1988) (internal quotation omtted).
Accordingly, if any material variance occurred, we find that it was
harm ess error. See Lokey, 945 F. 2d at 834; see also United States
v. Jackson, 978 F.2d 903, 911 (5th Gr. 1992) ("[When the
i ndi ctment al |l eges the conspiracy count as a single conspiracy, but
the “governnment proves nultiple conspiracies and a defendant's
i nvol venent in at |east one of them then clearly there is no
variance affecting that defendant's substanti al rights.'")
(citation omtted), cert. denied, = US |, 113 S. C. 2429,
124 L. Ed. 2d 649 (1993).

B

The defendants contend that the evidence was insufficient to
support their respective convictions for various drug-related
of fenses. However, they failed to nove for a judgnent of acquittal

at the close of their cases.® Accordingly, we restrict our review

5 Maxwel | and Gregg noved for a judgnment of acquittal at the close of
t he governnent's case, but not at the close of their cases.
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of their clainms to whether their convictions resulted in a manifest
m scarriage of justice. United States v. Vaquero, 997 F.2d 78, 82
(5th Gr.), petition for cert. filed (1993); United States v.
Galvan, 949 F.2d 777, 782 (5th Cr. 1991). "Such a m scarriage

woul d exist only if the record is devoid of evidence pointing to

guilt, or . . . [if] the evidence on a key elenent of the offense
was so tenuous that a conviction would be shocking." Galvan, 949
F.2d at 782-83 (citations omtted). "In making this determ nation,

the evidence, as wth the regqular standard for review of
i nsufficiency of evidence clainms, nust be considered "in the |ight
nost favorable to the governnent, giving the governnent the benefit
of all reasonable inferences and credibility choices."'" United
States v. Ruiz, 860 F.2d 615, 617 (5th Cr. 1988) (quoting
Her nandez- Pal aci os, 838 F.2d at 1348). Moreover, "[o]nly slight
evidence is needed to connect an individual to an illega
conspiracy once the [governnent] has produced evidence of that
conspiracy." Vaquero, 997 F.2d at 82.
1

Maxwel | contends that the evidence is insufficient to support
hi s conviction for conspiracy to possess control |l ed substances with
intent to distribute. However, Al an Gardner))who at one tine
suppl i ed Hodgkiss with drugs but |ater began purchasing drugs at
whol esal e prices from Hodgkiss))testified that he began selling
cocaine to Maxwell in March 1988. Gardner stated that although

Maxwel | usual |y purchased two ounces of uncut cocai ne every other
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week, Maxwel | on occasi on woul d order up to four ounces. Moreover,
Gardner normally "fronted"® the cocaine to Maxwell. Gar dner
enpl oyee Charles Barton corroborated Gardner's testinony. Ronald
MW I Iianms, who at one tinme supplied cocaine to Maxwell, testified
t hat he purchased cocaine from Maxwell on two occasions in 1989.

The jury coul d have concluded fromthis evidence that Maxwel |
was a nmenber of the Hodgkiss conspiracy. Maxwell received uncut
cocaine from Gardner, who purchased cocaine from Hodgkiss wth
Hodgki ss's knowl edge that the cocaine would be resold. Moreover,
Gardner also fronted the cocaine to Maxwell, allowng the jury to
infer that Maxwel|l was acting as a retailer of the cocaine. This
inference is supported by the testinony of McWIIians, who stated
that he purchased cocaine from Mxwell on two occasions.
Accordingly, Maxwell's conviction did not result in a manifest
m scarriage of justice.

2

Gregg also argues that the evidence did not support his
conviction for conspiracy to possess with intent to distribute.
However, Ri chard Townsen, who worked for Rogala, testified that on

several occasions Gegg delivered nultiple kilograns of cocaine to

6 "The term " fronted' refers to atransfer of drugs in which one person
transfers the drugs to a second person in return for the second person's prom se
to pay the sales price within a few days." United States v. A faro, 919 F. 2d
962, 963 (5th Gr. 1990); see also United States v. Chase, 838 F.2d 743, 746
(5th Cr.) (defining "fronted" to nmean "delivered on consi gnnment"), cert. deni ed,
486 U.S. 1035, 108 S. C. 2022, 100 L. Ed. 2d 609 (1988). Thus, the jury nmay
reasonably infer that if a person has been fronted drugs, that person likely is
a dealer who intends to sell all or a portion of the drugs in order to pay the
drug supplier.
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hi m that had been purchased by Rogala. Pursuant to instructions
from Rogal a, Townsen would park his truck at a specified |ocation
and then "di sappear” for a couple of hours. G egg, who obtained
the keys to Townsen's truck fromRogal a, woul d pl ace the cocaine in
the truck during Townsen's absence. Norman Al |l anson testified that
he sol d cocai ne to Rogala and Grey Hayes.’” On one occasion, Gegg
transported eight kilograns of cocaine from Florida to Texas for
Rogala. ©On a second occasion, Gegg transported seven kil ograns
from Florida to Texas for Rogala. On a third occasion, Gegg
transported a sizable quantity of marijuana to Florida, picked up
five kilogranms of cocaine from Allanson, but sold sonme of the
cocaine in Florida when he was not able to sell the marijuana

Consequently, viewing the evidence in the light nost favorable to
the governnment, Gegg's conviction did not result in a manifest
m scarriage of justice. See United States v. G eenwood, 974 F. 2d
1449, 1457 (5th Gr. 1992) (noting that "commbn sense dictates that
soneone ultimately would be responsible for distributing the
various . . . |oads of marijuana which [the defendant] had hel ped
smuggle into the United States"), cert. denied, = US | 113
S. C. 2354, 124 L. Ed. 2d 262 (1993); United States v. Pineda-
Ortuno, 952 F.2d 98, 102 (5th Gr.) (noting that intent to
distribute may be inferred from the fact that the defendant

possessed "a | arger quantity of cocai ne than an ordi nary user woul d

’ Townsen testified that Gey Hayes and Gregg were "partners" and that
Rogal a purchased cocai ne from Hayes. Allanson stated that he had been selling
cocaine to Gregg and Hayes for approxinmately ten years before his arrest.
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possess for personal consunption"), cert. denied, = U S, , 112
S. CG. 1990, 118 L. Ed. 2d 587 (1992).
3
Thomas contends that the evidence was insufficient to support
his conspiracy conviction. Curtis, however, testified that while
he wor ked for Hodgki ss, he delivered one to two ounce quantities of
controll ed substances to Thomas twi ce a week. Clark testified
that, pursuant to instructions given to him by Hodgkiss, he gave
both drugs and records of drug sales to Thomas for delivery to
Hodgki ss. Moreover, Clark stated that he delivered controlled
subst ances to Thomas on several occasions, and Hodgki ss assigned a
code nunber to Thomas to facilitate the distribution of narcotics.?
As with G egg, we find that this evidence is sufficient to support
Thomas's conviction for conspiring to possess a controlled
substance with intent to distribute.
4
Sanchez contends that the evidence was i nsufficient to support
his conviction for noney |aundering, in violation of 18 U S. C
8§ 1956. To establish a violation of this section, the governnent

must prove that Sanchez (1) knowingly conducted a financial

8 Thomas further argues that the government did not establish the
identity of "07" because the governnent's "entire case was based on
circunstantial evidence." However, the government nay use circunstantia

evidence to establishthe identity of a conspirator. See Hernandez-Pal aci os, 838
F.2d at 1348 (allowing the jury to infer that a defendant voluntarily joined a
conspiracy fromcircunstantial evidence). Mreover, Clark testified that Thomas
was "07" and Curtis testified that he delivered cocaine to Thomas on a regul ar
basis. Thus, the evidence supports the jury's finding that Thonmas was "07."
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transaction® (2) that involved the proceeds of an unl awful activity
(3) with the intent to pronote or further that unlawful activity.
United States v. Salazar, 958 F.2d 1285, 1293 (5th Cr.), cert.
denied, = US __ , 113 S. . 185, 121 L. Ed. 2d 129 (1992).
Sanchez argues that the evidence supporting his conviction is
i nsufficient because it consists only of "governnent agents piecing
together sonme witten materials seized during drug raids which
materials purportedly referenced [Sanchez] selling marijuana to
soneone unknown in the Hodgkiss organization." W disagree.
Clark testified that Sanchez, whose code nunber was "06,"
delivered ten to fifteen pound quantities of marijuana to O ark
"more than once." Cark stated that these transactions would be
reflected in the drug | edgers seized fromhis residence. Oficer
Philip Steen testified that dark's drug | edgers showed that C ark
received fifteen pounds of marijuana from and paid $8,800 to
Sanchez in March 1988. Steen also stated that a simlar sale
occurred in April 1988 and that Sanchez was paid with noney derived
fromdrug sales. As Cark was a nenber of the Hodgkiss conspiracy
and the drug | edgers reflected the novenent of drug proceeds from
Clark to Sanchez, the evidence supports the jury's concl usion that

Sanchez was guilty of noney | aundering.

® A "financial transaction" is defined as "the nmovenent of funds by
wire or other nmeans or . . . one or nore nonetary instrunments" that "in any way
or degree affects interstate or foreign comerce." 18 U S.C. 8 1956(c)(4).
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5
a

Hodgki ss first argues that the evidence is insufficient to
support his conviction for engaging in a CCE, in violation of 21
U S.C. § 848, because he did not organi ze, supervise, or otherw se
manage five participants in his drug-trafficking conspiracy.?°
Hodgki ss, however, admts in his brief that he supervised three
persons)) Aaron C ark, Robbie Curtis, and G na Raven, Hodgkiss's
girlfriend.! Thus, the question before us is whether the evidence
supports a finding that Hodgkiss supervised two additional
participants in the conspiracy.

Edward Crawford, who has a doctorate in chemstry, testified
that, for the sum of $25, 000, he manufactured net hanphet am ne for
Hodgki ss and, at Hodgkiss's direction, instructed two other
persons))"Jake" and Patrick Palner))"in the art and science of
manuf act uri ng net hanphetamne." Crawford, Jake, and Pal ner used

chem cal s obtained from Wsl ey Schnei der to produce approxi mately

10 Section 848(c) provides that a person engages in a CCE if:

(1) he violates any provision of [title 21] the puni shnent for which
is a felony, and

(2) such violation is part of a continuing series of violations of
[title 211))

(A) which are undertaken by such person in concert with
five or nore other persons with respect to whom such
person occupi es a position of organizer, a supervisory
position, or any other position of managenent, and

(B) fromwhich such person obtai ns substantial i ncone or
resour ces.

u Hodgki ss conceded at oral argunment that he "probably" supervised a
fourth person))Edward Crawf ord.
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twenty-four pounds of nethanphetamne at a "neth |ab" near
Smthville, Texas. Thus, the jury reasonably could infer from
Crawford's testinony that Hodgkiss directed Crawford, Jake, and
Pal ner. 2 Consequently, exam ning the evidence in the |ight nost
favorable to the governnent and giving the governnent the benefit
of all reasonable inferences and credibility choices, we find that
Hodgki ss managed at |east five persons within the neaning of the
statute. s
b

Hodgki ss al so appeal s his conviction for using or carrying a

machine guninrelationto a drug trafficking offense, in violation

of 18 U S C 8§ 924(c)(1).'* Hodgkiss argues that the firearm

12 Moreover, Palmer testified that Hodgkiss directed himto find a
suitabl e location for a methanphetam ne |ab. Palner then found the Smithville
site, leased it in his owmn name with his own funds, and subsequently was
rei nbursed by John Rogal a and Hodgki ss. After Crawford and Pal mer manuf act ured
one bat ch of nethanphet am ne, Hodgki ss instructed Pal ner to place the renaining
chemical s and | ab equi pnent in storage.

13 Because we find that Hodgkiss organized, supervised, or nmanaged
Crawford and Pal mer, we need not di scuss whet her Hodgki ss managed anyone el se.
However, we note that substantial evidence indicates that Hodgkiss |ikely managed
several other persons at various tinmes during the conspiracy's existence. See
United States v. Phillips, 664 F.2d 971, 1034 (5th Cr. Unit B 1981) (noting that
“"the requisite five persons need not have acted in concert at the same tine"),
cert. denied, 457 U S. 1136, 102 S. C. 2965, 73 L. Ed. 2d 1354 (1982).

14 This section provides that

[wW] hoever, during and in relation to any crine of violence or drug
trafficking crime . . . for which he may be prosecuted in a court of
the United States, uses or carries a firearm shall, in addition to
the punishment provided for such crime of violence or drug
trafficking crine, be sentenced . . . if the firearmis a nmachine
gun . . . to inprisonment for thirty years.

18 U. S.C. § 924(c)(1). "The term machinegun' neans any weapon whi ch shoots, is
desi gned to shoot, or can be readily restored to shoot, autonatically nore than
one shot, w thout manual reloading, by a single function of the trigger." 26
U S.C. § 5845(b).
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al | eged by the governnent to be a machi ne gun actually was not such
a weapon, that he did not "use or carry" the machine gun within the
meani ng of the statute, and that the district court erred in not
granting a judgnent of acquittal on the machine gun count. e
di sagree with all three contentions.

(i)

Hodgkiss initially argues that the AR-15 rifle found in his
house by governnment agents was not a nmachine gun within the neaning
of 8 924(c)(1). However, two expert w tnesses))Bureau of Al cohol,
Tobacco, and Firearns agents Davy Aguilera and GCeoffrey
Descheemaeker))testified that the weapon had been altered to fire
as a machine gun. Thus, the evidence sufficiently supported the
jury's conclusion that the weapon at i ssue was a nachi ne gun. ! See
Greenwood, 974 F.2d at 1458 ("Assessing the credibility of
wtnesses . . . is the exclusive province of the jury.").

(i)

Hodgki ss next contends that he did not "use or carry" the
firearmw thin the neaning of the statute because the machi ne gun
was unl oaded and stored in a zippered gun bag in a second-fl oor
closet. The presence of firearns at the hone of a defendant where
drugs, noney, and ammuni tion are al so found, however, is sufficient
to establish the "use" of a firearmas an integral part of a drug-

trafficking crinme in violation of § 924(c). See United States v.

15 Interestingly, Hodgkiss's attorney conceded during closing argunment
that the weapon was a nachine gun: "I started out trying to downplay the fact
that it was a nachine gun. But after [Descheenmaeker] got on, | just))he just
backed ne down. 1))it's a machine gun, | give up."
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Robi nson, 857 F.2d 1006, 1010 (5th Cr. 1988). "The fact that a
weapon is “unloaded" or “inoperable' does not insulate the
defendant fromthe reach of section 924(c)(1)." United States v.
Contreras, 950 F.2d 232, 241 (5th Cr. 1991), cert. denied,

US _ , 112 S C. 2276, 119 L. Ed. 2d 202 (1992); see al so Reed
v. Butler, 866 F.2d 128 (5th Cir.) (discussing the dangerousness of
unl oaded or inoperable firearns), cert. denied, 490 U S. 1050, 109
S. . 1963, 104 L. Ed. 2d 431 (1989). "Moreover, this Court has
held that the Governnment is only obliged to show that the firearm
was avail able to provide protection to the defendant in connection
with his engagenent in drug trafficking; a show ng that the weapon
was used, handled or brandished in an affirmative manner is not
required.” United States v. Mdlinar-Apodaca, 889 F.2d 1417, 1424
(5th Cr. 1989); see also United States v. Blake, 941 F.2d 334,
342 (5th Cir. 1991), cert. denied, ___ US _ , 113 S. . 596,
121 L. Ed. 2d 533 (1992).

Agents seized from Hodgkiss's house the nachine gun,
ammunition for it, other firearns, coded drug |edgers, a snal
amount of met hanphetam ne, and over $20,000 in cash. Don Howel |,
t he st epfather of Hodgkiss's girlfriend, G na Raven, testifiedthat
Hodgki ss on one occasion stated that he needed the weapon for
protection because of "his line of business."® See United States

v. Martinez, 808 F.2d 1050, 1057 (5th Cr.) ("Firearns are tools

16 Hodgki ss previously told Howell that "his business" involved
suppl yi ng noney to people for drug deals.
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of the trade' of those engaged inillegal drug activities."), cert.
denied, 481 U S. 1032, 107 S. C. 1962, 95 L. Ed. 2d 533 (1987).
Based upon the record evidence, the jury was entitled to concl ude
based that Hodgkiss used the machine gun in relation to a drug-
trafficking offense. See, e.g., United States v. Capote-Capote,
946 F.2d 1100, 1104 (5th G r. 1991) (machine gun found wth a
| oaded clip beside it in a closed drawer of a chest on the second
floor of an apartnent facilitated a drug transaction), cert.
denied, __ US. __, 112 S. C. 2278, 119 L. Ed. 2d 204 (1992);
United States v. Coburn, 876 F.2d 372, 375 (5th Cr. 1989)
(unl oaded shotgun in gun rack of vehicle containing nmarijuana
viol ated 8§ 924(c) even though no shells were found in the vehicle).
(iii)

Hodgki ss finally contends that the district erred in denying
his post-trial nmotion for a judgnent of acquittal on the nachine
gun count, which defined the predicate drug trafficking crine
required by 8 924(c) to be the conspiracy alleged in count two of
the indictnment. Hodgkiss argues that because he was acquitted of
t he conspiracy upon which the 8§ 924(c) viol ati on was predi cated, he
coul d not have been guilty of a § 924(c) violation.?

Hodgki ss m sinterprets the requirenents of § 924(c). "[T]here

is no statutory requirenent that the governnent secure an

1 Al t hough the jury found Hodgki ss guilty of the conspiracy alleged in
count two, the district court entered a judgment of acquittal on that count
because the jury al so found Hodgki ss guilty of engaging in a continuing crimna
enterprise, of which conspiracy is a |lesser-included of fense. See Devine, 934
F.2d at 1342 (noting that "a 8 846 conspiracy is a | esser-included offense of a
§ 848 continuing crimnal enterprise").
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underlying drug-trafficking conviction as a predicate for invoking
section 924(c)(1)." United States v. Minoz-Fabela, 896 F.2d 908,
909 (5th Cr.), cert. denied, 498 U S 824, 111 S. &. 76, 112 L
Ed. 2d 49 (1990). Instead, "it is only the fact of the offense,
and not a conviction, that is needed to establish the required
predicate.” 1d. at 911; see also United States v. Ruiz, 986 F.2d
905, 911 (5th Cr.) (acquittal on the predicate count does not
preclude a conviction under 8 924(c) if a reasonable jury could
have found the defendant guilty of the predicate act), cert.
denied, = US. _ , 114 S. C. 145, 126 L. Ed. 2d 107 (1993).
Thus, the jury's finding that Hodgki ss engaged in a conspiracy to
distribute illegal drugs qualifies as a drug-trafficking offense
under 8§ 924(c), and is nore than sufficient to support Hodgkiss's
convi ction. Accordingly, the district court did not err in
refusing to enter a judgnent of acquittal.
C

Sanchez and Hodgki ss contend that the district court erred in
denying their notions for severance under Fed. R Cim P. 14.
Sanchez contends that he was entitled to a severance because he had
only a mninmal involvenent in the conspiracy, the jury was "sinply
overwhel ned" by the volune of evidence, and evidence adm ssible
agai nst other defendants was inadmssible as to him Hodgki ss
argues that he was entitled to severance because evidence was

adm ssi bl e agai nst other defendants but inadm ssible against him
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and his defense strategy conflicted with that of at |east one of
hi s co-defendants. '8

Denial of a notion for severance is reviewable only for an
abuse of discretion. Zafirov. United States, = U S |, 113 S.
Ct. 933, 939, 122 L. Ed. 2d 317 (1993); United States v. Arzol a-
Amaya, 867 F.2d 1504, 1516 (5th Cr.), cert. denied, 493 U S. 933,
110 S. . 322, 107 L. Ed. 2d 312 (1989). "Reversal is warranted
only when the [defendant] can denonstrate conpelling prejudice

agai nst which the trial court was unable to afford protection.”

Arzol a- Avaya, 867 F.2d at 1516. "The rule, rather than the
exception, is that persons indicted together should be tried
together, especially in conspiracy cases." United States v.
Pof ahl, 990 F. 2d 1456, 1483 (5th Cr.), cert. denied, = US |
114 S. C. 266, 126 L. Ed. 2d 218 (1993). Accordingly, a

quantitative disparity in the evidence "is clearly insufficient in
itself to justify severance.”" United States v. Harrel son, 754 F. 2d
1153, 1175 (5th Gr.), cert. denied, 474 U S. 1034, 106 S. C. 599,
88 L. Ed. 2d 578 (1985). Moreover, "the nere presence of a
spillover effect does not ordinarily warrant severance." United

States v. Sparks, 2 F.3d 574, 583 (5th Cr. 1993). Finally,

18 Sanchez and Hodgki ss further allege that the indictnment incorrectly
charged a single conspiracy, thus denobnstrating that joinder was initially
incorrect under Fed. R Crim P. 8(b). In such cases, the defendants, to obtain

a reversal of their convictions, need only establish that the m sjoinder resulted
in"actual prejudice." United States v. Lane, 474 U. S. 438, 449, 106 S. Ct. 725,
732, 88 L. Ed. 2d 814 (1986). However, we already have found that the evi dence
supported the jury's verdict that a single conspiracy existed. See part II.A
supra. Consequently, the Lane test is inapplicable. See also United States v.
Piaget, 915 F.2d 138, 142 (5th Cr. 1990) (stating that Rule 8(b) "is to be
broadly construed in favor of initial joinder").
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severance is not required nerely because co-defendants present
mut ual | y antagoni stic defenses: "Rule 14 | eaves the determ nation
of risk of prejudice and any renedy that nay be necessary to the
sound discretion of the district court."” Zafiro, 113 S. C. at
938- 39.

In this case, the governnent offered sufficient evidence
denonstrating that Sanchez and Hodgkiss were guilty of the crines
charged. See parts I1.B.4 and .5 supra. Mreover, even if sone
risk of prejudice existed, the district court properly instructed
the jury to limt evidence to the appropriate defendant,?!® and
““juries are presuned to followtheir instructions.'" Zafiro, 113
S. C. at 939 (quoting R chardson v. Marsh, 481 U. S. 200, 209, 107
S. C. 1702, 1708, 95 L. Ed. 2d 176 (1987)). Sanchez and Hodgki ss
provi de no sound reason for departing fromthis principle. Because
Sanchez and Hodgki ss did not suffer conpelling prejudice against
which the district court was unable to afford protection, the
district court did not abuse its discretion in refusing to sever

their cases.

19 Inadditiontothe nultiple conspiracy instruction, see note 4 supra,
the district court gave the followi ng instruction

In determ ning whether a Defendant was a nenber of the alleged

conspiracy, . . . you should consider only the evidence, if any,
pertaining to his own acts and statenents. He is not responsible
for the acts or declarations of other alleged participants until it

is established beyond a reasonable doubt first that a conspiracy
exi sted, and second, that the Defendant was one of the nenbers.

The district court also instructed the jury that the defendants were not "on

trial for any act, conduct or offense or offenses not alleged in the superseding
i ndi ctment . "
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D

Sanchez and Hodgki ss next contend that the district court's
denial of their requests for production of notes prepared by
federal agents who debriefed several plea-bargaining defendants
viol ated both the Jencks Act, 18 U. S.C. § 3500,2° and the Suprene
Court's holding in Brady v. Maryland, 373 U S. 83, 87, 83 S. C.
1194, 1196-97, 10 L. Ed. 2d 215 (1963).2 The governnent contends
that the debriefing notes are neither Jencks Act nor Brady
materi al .

Under the Jencks Act, a "statenent” is (1) awitten statenent
signed or otherw se adopted or approved by the witness, or (2) a
"substantially verbatimrecital" of an oral statenent nmade by the
witness. 18 U S.C. § 3500; United States v. Pierce, 893 F. 2d 669,
675 (5th Cr. 1990). An agent's interview notes thus are not
"statenents"” of the w tnesses interviewed unless the w tnesses
"signed, read, or heard the entire docunent read." Pierce, 893

F.2d at 675. Al t hough the defendants thoroughly cross-exam ned

20 This section provides in relevant part:

(b) After awitness called by the United States has testified
on direct exami nation, the court shall, on nmotion of the defendant,
order the United States to produce any statenent (as hereinafter
defined) of the witness in the possession of the United States which
relates to the subject matter as to which the witness has testified.
If the entire contents of any such statenent relate to the subject
matter of the testinony of the witness, the court shall order it to
be delivered directly to the defendant for his exam nation and use.

2 In Brady, the Supreme Court held that "the suppression by the
prosecution of evidence favorabl e to an accused upon request vi ol ates due process
where the evidence is material either to guilt or punishnment, irrespective of the
good faith or bad faith of the prosecution.” 373 U.S. at 87, 83 S. C. at 1196-
97.
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each of the governnent w tnesses, they were unable to produce any
evidence that one of these three conditions was net. See id.
Simlarly, there is no evidence that any portion of the notes was
a substantially verbati mtranscription of the witness's statenents

Thus, the notes are not discoverable under the Jencks Act as

statenents of the plea-bargaining defendants.? United States v.

Mora, 994 F.2d 1129, 1138 (5th Gr.), cert. denied, = US |
S, . (1993); United States v. Ramrez, 954 F.2d 1035,
1038 (5th Cr.), cert. denied, ___US _ , 112 S. C. 3010, 120

L. Ed. 2d 884 (1992).

The defendants al so contend that the notes constitute Brady
material because they contain either exculpatory evidence or
evi dence useful for inpeachnent purposes. Prior to trial, the
def endants requested fromthe governnent any Brady evidence. The
district court denied their notions as noot in light of the
governnent's assurances that all Jencks and Brady materi al woul d be
produced. During trial, however, the defendants discovered that
the governnent failed to produce the notes nmade by agents during
debriefing sessions with the plea-bargaining defendants. The
governnment contends that the debriefing notes did not have to be
produced because they contai ned no excul patory or otherw se usef ul

i nf ormati on. The record is unclear as to whether the district

22 Al though the district court addressed the issue whether the notes

constituted Jencks Act statenments of the plea-bargaining defendants, the court
did not discuss whether the notes constituted Jencks Act statenents of the
testifying agents. See note 25 infra.
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court reviewed in canera all or just a portion of the notes sought
by the defendants.? Moreover, the record is unclear as to the
exact findings of the district court regarding the material
reviewed in canera by the court.?*

Accordingly, rather than determ ne ourselves whether the
gover nnent shoul d have produced the notes pursuant to the Brady
doctrine))i.e., whether the notes contain evidence naterial either
to guilt or punishnment)we remand this matter to permt the
district court to make such a determnation in the first instance.
United States v. Gaston, 608 F.2d 607, 614 (5th Gr. 1979); see
also United States v. Welch, 810 F.2d 485, 491 (5th Cr. 1987)
(simlar remedy with respect to Jencks Act); United States v.
Hogan, 763 F.2d 697, 704 (5th Cr. 1985) (sane). |If the district
court concludes that the notes need not have been produced, it
shoul d suppl enent the record with the notes and with sufficiently

detailed findings to enable us to review the decision. WlIlch, 810

23 The governnent contends that the district court reviewed
all debriefing notes prepared by governnent agents. The record,
however, indicates that the governnent produced only two sets of
not es))one for the debriefing sessions of Al an Gardner and one for
W tness Don Howell. Moreover, only the notes related to Gardner
are included in the record on appeal .

24 The district court reviewed in canera the notes from
Gardner's debriefing sessions. The court then denied Maxwell's
nmotion for production of the notes, thereby i nplying that the notes
contai ned no Brady material. However, in denying Maxwel|l's noti on,
the court remarked that "to say there is no excul patory or Brady
material in that would be to engage in severe overstatenent."
(Enphasi s added). Wiile the district court may have nerely
m sstated his conclusion, the exact inport of its ruling is unclear
in these circunstances.
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F.2d at 491; Gaston, 608 F.2d at 614. |If the defendants contest
the district court's findings, they need not file a new appeal
"They may, instead, lodge with this court certified copies of the
trial court's findings and, if needed, supplenentary briefs or
other materials. This matter will be referred to this panel."
Wel ch, 810 F.2d at 491. |If the district court concludes that any
portion of the notes should have been produced, it then should
determ ne whether the governnent's failure to furnish the notes
anpunts to a due process violation))i.e., whether "there is a
reasonabl e probability that, had the evi dence been di sclosed to the
defense, the result of the proceedi ng woul d have been different."
United States v. Bagley, 473 U S. 667, 682, 105 S. . 3375, 3383,
87 L. Ed. 2d 481 (1985). Unless the district court is persuaded
that the result of the proceedi ng woul d not have been different, it
shoul d vacate the judgnent of conviction and grant a new trial.?®
Wel ch, 810 F.2d at 491; Gaston, 608 F.2d at 614.
11
Jerry Thomas Maxwel |
Maxwel | contends that the trial judge shoul d have given to the

jury the "buyer-seller"” instruction that he requested. Thi s

25 Because we remand this matter the district court, we need not address
t he defendants' additional contention that the notes constitute Jencks Act
statenents of the testifying agents. Notes taken by an agent during wtness
interviews can constitute statenments of the agent under the Jencks Act, even if
the notes do not constitute statenents of the witnesses. See United States v.
Sink, 586 F.2d 1041, 1051 (5th Cr. 1978) (finding an agent's report, prepared
fromhis notes and recollections fromwi tness interviews, to be a statenent of
the agent), cert. denied, 443 U.S. 912, 99 S. C. 3102, 61 L. Ed. 2d 876 (1979).
The governnment did not brief, and the district court did not address, this claim
On remand, the district court also should evaluate this claim
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instruction, apparently based on United States v. Hughes, 817 F. 2d
268, 273 (5th CGr.), cert. denied, 484 U. S. 858, 108 S. . 170, 98
L. BEd. 2d 124 (1987), directed the jury to acquit Maxwell if they
bel i eved that he recei ved cocaine "for his own personal use and not
to facilitate the conspiracy or because he was a nenber of the
conspiracy." The governnent argues that the essence of Maxwell's
proposed instruction was substantially covered by the charge
actually given to the jury. W agree.

The district court's refusal to give a requested instruction
is reviewed for an abuse of discretion. United States v. Sellers,
926 F.2d 410, 414 (5th Gr. 1991). Under this standard of review,
the district court has "substantial latitude 1in tailoring
instructions so long as they fairly and adequately cover the i ssues
presented,” United States v. Pool, 660 F.2d 547, 558 (5th Cir. Unit
B Nov. 1981), and is "under no obligation to give a requested
instruction that msstates the law, is argunentative, or has been
adequately covered by other instructions.” United States v.
L' Hoste, 609 F.2d 796, 805 (5th Gr.), cert. denied, 449 U S. 833,
101 S. C. 104, 66 L. Ed. 2d 39 (1980).

"While it is true that a buyer-seller relationship, wthout
more, will not prove a conspiracy, evidence of such activity goes
to whether the defendant intended to join in the conspiracy or
whet her his or her participation was nore |limted in nature."
United States v. Maserati, 1 F.3d 330, 336 (5th Cr. 1993).

Accordingly, the drug conspiracy |aws focus exclusively on the
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gquestion "whether the participants know ngly joi ned an agreenent to
distribute drugs in violation of the law. " 1d. Therefore, if the
evi dence denonstrates only that sonmeone purchased drugs fromthe
conspiracy and did not agreetojoinit, "the elenents necessary to
prove a conspiracy woul d be | acking, and a not guilty verdict would
result.” 1d. Inthis case, the district court, using our Pattern
Jury Charge, accurately instructed the jury on the |aw of
conspiracy, and the jury found Maxwell gquilty of conspiring to
distribute drugs. Thus, the jury, by rendering a guilty verdict,
specifically found that Maxwel|l agreed to join the conspiracy. W
therefore find that Maxwel|l's theory was adequately covered by the
instructions, and the district court did not abuse its discretion
inrefusing to give the requested instruction. See id.; L'Hoste,
609 F.2d at 805. 2°
|V
Steven Darrel G egg
A

Gregg argues that the district court incorrectly denied his
motion to suppress evidence seized during the search of an
aut onobil e he was driving. Gegg contends that the police officer

who searched the vehicle |acked probable cause to do so, thus

26 Hodgki ss argues that the district court erred in refusing to instruct
the jury that they had to unaninously agree on the identity of the five
i ndi vi dual s whom Hodgki ss managed as part of the CCE. However, as Hodgki ss noted
at oral argunment, the jury need not unaninmously agree on the identities of the
five individuals. United States v. Linn, 889 F.2d 1369, 1374 (5th Cr. 1989),
cert. denied, 498 U.S. 809, 111 S. C. 43, 112 L. Ed. 2d 19 (1990). The district
court thus did not abuse its discretion in rejecting the proposed instruction.

-28-



maki ng the seized evidence the fruit of an illegal search. The
gover nnent argues that the officer had probabl e cause to search the
vehi cl e and that G egg abandoned the bag i n which the officer found
t he contraband, thereby barring G egg fromchallenging the legality
of the search

"In reviewing a district court's ruling on a notion to
suppress evidence based on testinony at a suppression hearing, we
must accept the district court's factual findings unless they are
clearly erroneous or are influenced by an incorrect view of the
law.” United States v. Garcia, 849 F.2d 917, 917 n.1 (5th Gr.
1988) . "Further, we nust view the evidence in the |ight npst
favorable to the party that prevailed below " Id. However, we
review de novo the ultimate conclusion drawn from the district
court's factual finding. United States v. D az, 977 F.2d 163, 164
(5th Gir. 1992).

The Fourth Anendnent provides that "the right of the peopleto
be secure in their persons, houses, papers, and effect, against
unreasonabl e searches and seizures shall not be violated."
Evi dence obtained by the governnent in violation of a defendant's
Fourth Anmendnent rights nay not be used to prove the defendant's
guilt at trial. Weks v. United States, 232 U S. 383, 398, 34 S.
Ct. 341, 346, 58 L. Ed. 652 (1914). In Terry v. Chio, 392 U.S. 1,
88 S. . 1868, 20 L. Ed. 2d 889 (1968), the Suprene Court stated
that where there is a reasonable and articul able suspicion that a

person has conmtted a crine, a limted search and seizure is not
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unr easonabl e. Thus, if the detaining officer can "point to
specific and articul able facts which, taken together with rati onal
inferences from those facts, reasonably warrant [the search and

seizure]," the intrusionis lawful. 1d. at 21, 88 S. C. at 1880.

M ssi ssi ppi Deputy Sheriff Billy Collinsinitially stoppedthe
vehicle Gegg was driving because the autonobile was weaving
between | anes. Thus, the initial detention was proper under Terry
because Col I i ns had reasonabl e and articul able facts that warranted
the intrusion))Gregg had violated traffic laws. United States v.
Shabazz, 993 F.2d 431, 435 (5th Gr. 1993); United States v. Kye
Soo Lee, 898 F.2d 1034, 1040 (5th Cr. 1990). After Gregg was
initially detained, however, Collins was presented with a second
set of circunstances that, in our opinion, justified Gegg's
continued detention. This second set of facts included the snell
of marijuana emanating both from Gegg's person and from the
vehicle, Gegg's deception regarding whether he had ever been
arrested,? and that Gregg was not the registered ower of the
vehi cl e. These factors gave Collins probabl e cause to believe that
the vehicle contained contraband, thus giving him the right to
search the vehicle. See United States v. Ryles, 988 F.2d 13, 14
n.2 (5th Cr.) (noting that an officer's "snelling marijuana

af ford[s] probable cause to engage in a warrantless search" of a

2 While running routine conputer checks during the traffic stop,
Col I'i ns asked Gregg whet her he had ever been arrested, and Gregg replied that he
had not. See Shabazz, 993 F.2d at 437 (finding that an officer may | awfully ask
guestions of traffic-stop detainees while waiting for the results of conputer
checks). However, Collins discovered via the conputer checks that G egg
previously had been arrested in Florida for a drug-rel ated of f ense.
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vehicle), cert. denied, = US |, 114 S C. 168, 126 L. Ed. 2d
128 (1993); United States v. Piaget, 915 F.2d 138, 140 (5th Gr.
1990) ("A warrantl ess search of an autonobile is perm ssible where
officers have probable cause to believe the vehicle contains
contraband.").

Gregg neverthel ess contends that because Collins did not have
probabl e cause to search the canera bag in which Collins found
mar i j uana and cocai ne, the evi dence shoul d be suppressed. However,
Gregg ignores the fact that he abandoned the canera bag. When
Col I'i ns asked Gregg who owned t he bag, G egg shrugged his shoul ders
and stated that he did not know.?2 G egg thus abandoned the bag
allowing Collins to examne its contents. Piaget, 915 F. 2d at 140;
Garcia, 849 F.2d at 919; United States v. Canady, 615 F.2d 694,
697 (5th Cir.), cert. denied, 449 U S. 862, 101 S. C. 165, 66 L
Ed. 2d 78 (1980). "Once a bag has been abandoned, and the
abandonnent is not a product of inproper police conduct, the
def endant cannot challenge the subsequent search of the bag."
Piaget, 915 F.2d at 140. As Collins had probable cause both to
stop Gegg's vehicle and to search it, Gegg could not have
abandoned the bag as result of inproper police conduct.
Consequently, we find no error in the district court's denial of

Gregg's notion to suppress.

28 Gregg appears to challenge the district court's decision to credit
the testinony of officer Collins over that of G egg. However, we nust give due
deference to the credibility determ nations of the district court, who has the
opportunity to observe the deneanor of wi tnesses. See Amadeo v. Zant, 486 U S
214, 108 S. C. 1771, 100 L. Ed. 2d 249 (1988).

-31-



B

Gegg further argues that the prosecutor engaged in
prosecutorial m sconduct by inproperly bolstering the credibility
of governnent w tnesses and expressing his personal opinion about
the credibility of one governnent w tness during cl osi ng argunents.
The governnent contends that the prosecutor sinply responded,
albeit ina "rhetorically excessive" fashion, to defense counsel's
attack on the credibility of the w tnesses.

Thomas did not object to the prosecutor's statenents that he
now cont ends requires reversal of his conviction. Consequently, we
must consi der whether the statenents were inproper and, if so,
whet her they anpbunted to plain error under Fed. R Crim P. 52(b). 2
United States v. Hernandez, 891 F.2d 521, 526 (5th Cr. 1989),
cert. denied, 495 U S 909, 110 S. C. 1935, 109 L. Ed. 2d 298
(1990). We nust review the allegedly inproper argunent "in |ight
of the argunent to which it responded.” United States v. Canal es,
744 F.2d 413, 424 (5th Cr. 1984). Thus, the governnment "nmay even
present what anmobunts to be a bolstering argunent if it is
specifically done inrebuttal to assertions nade by defense counsel
in order to renobve any stigna cast upon [the prosecutor] or his
W tnesses.” United States v. Dorr, 636 F.2d 117, 120 (5th Gr.
1981) .

29 Fed. R Crim P. 52(b) provides that "[p]lain errors or defects
affecting substantial rights may be noticed al t hough they were not brought to the
attention of the court."
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During closing argunents, defense counsel contended that the
pl ea bargain agreenents between nmany of the governnent w tnesses
and the prosecution invited the witnesses to perjure thensel ves so
as to procure |esser sentences. Specifically, defense counse
argued that Cdark, who testified that he was afraid of the
prosecutor, |ied because of the "Draconian thunb" that the
governnment placed on his neck.3® The prosecutor, in rebuttal,
responded in Kkind:

Perhaps | should turn to Aaron Clark and why he is afraid

of ne. And you know, Ladies and Centlenen, they're

right, Aaron Cark was afraid of nme, and | hope he was

afraid of ne. | hope he remains afraid of ne, because he

did sonething that is unforgivable, he |lied under oath to

you; that isn't tolerable.

As Clark admtted under oath that he lied to the jury with regard
to whether he was an enployee of Hodgkiss or an "independent
contractor," the prosecutor was entitled to coment before the jury
on Clark's testinony. Moreover, the prosecutor's statenents
directly responded to defense counsel's attacks on both the
prosecut or and governnent w tnesses who testified pursuant to plea

agreenents. Accordingly, the cooments were not inproper and do not

constitute plain error under Rule 52(b).

80 Def ense counsel al so argued that the governnent first determnm ned what
it believed to be the truth and then "put[] the thunbscrew on the wi tness" to
agree with the government's version.
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Vv
Ellis Ray Thomas
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Thomas contends that he was denied his Sixth Arendnent right
to effective assi stance of counsel because his trial counsel failed
to make various objections at trial and also failed to nove for a
j udgnent of acquittal follow ng the cl ose of the evidence. Thonas,
however, failed to present this issue to the district court.?3

"The general rule in this circuit is that a claim of
i neffective assistance of counsel cannot be resolved on direct
appeal when the clai mhas not been before the district court since
no opportunity existed to develop the record on the nerits of the
allegation.” United States v. Higdon, 832 F.2d 312, 313-14 (5th
Cir. 1987), cert. denied, 484 U S. 1075, 108 S. C. 1051, 98 L. Ed.
2d 1013 (1988). |If the defendant fails to raise the claimbefore
the district court, we wll reach the nerits of the claimonly if
the record is well-developed. Id. This is not such a case. As in
United States v. Freeze, 707 F.2d 132, 139 (5th Cr. 1983),

[While we mght be able to determ ne, on the basis of

the trial record, whether the defendant had been deprived

of effective assistance of counsel with regard to the

failure to make a notion for judgnent of acquittal, we

can only specul ate about why defense counsel nade no

objections to the evidence. Accordingly, we decline to

reach the nerits of the defendant's ineffective

assi stance cl ai m

Thomas, of course, my raise this issue in an appropriate

proceedi ng under 28 U.S.C. § 2255. 1d.; see also United States v.

st Al t hough Thomas in his brief cited two i nstances where he raised his
claimbefore the district court, we have reviewed the record wi thout finding any
i ndication that the district court was nade aware of Thonas's allegation that his
trial counsel was constitutionally ineffective.
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Casel, 995 F.2d 1299, 1307 (5th Cr.), cert. denied, U S. :
S, C. __ (1993).
W
Sent enci ng
The defendants appeal the sentences inposed by the district
court under the Sentencing GQuidelines. W will affirmany sentence
i nposed by the district court "solong as it results froma correct

application of the guidelines to factual findings which are not

clearly erroneous.” United States v. Sarasti, 869 F.2d 805, 806
(5th Gr. 1989). "A factual finding is not clearly erroneous as
long as it is plausible in light of the record as a whole."” United

States v. Sanders, 942 F.2d 894, 897 (5th Gr. 1991).
A
The defendants initially argue that the district court erred
by calculating their sentences on the basis of drug purchases and

sal es not only by thensel ves, but al so by other co-conspirators. 32

32 The presentence investigative report ("PSR') found that
t he Hodgki ss conspiracy distributed over 150 kil ograns of cocai ne
or its equivalent. The PSRs additionally found that Hodgkiss,
Thomas, G egg, and Sanchez each shoul d be hel d responsi bl e for that
anount . The defendants objected to these findings during
sentencing. The district court, however, overrul ed the objections
and adopted the PSRs's findings. Hodgkiss, Gegg, and Sanchez now
argue that the district court did not conply with Fed. R Crim P.
32(c)(3)(D) because it failed to specifically find that they knew
or reasonably should have foreseen that the conspiracy would
i nvol ve over 150 kil ograns of cocaine. However, an oral rejection
of a defendant's objection to a PSR satisfies the rule. United
States v. Sparks, 2 F.3d 574, 588 (5th Gr. 1993); United States
v. Stouffer, 986 F.2d 916, 927 (5th Cr.), cert. denied, U S
__, 114 s. . 115, 126 L. Ed. 2d 80 (1993); United States v.
Lghodaro, 967 F.2d 1028, 1030 (5th G r. 1992).
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They contend that because they could not have reasonably foreseen
t hat the Hodgki ss conspi racy woul d i nvol ve such a | arge quantity of
drugs, the district court should not have taken into account the
entire anmount of drugs attributed to the conspiracy when
determining their respective base offense |evels.

"A district court's findings about the quantity of drugs
inplicated by the crinme are factual findings reviewed under the
“clearly erroneous' standard.” United States v. Rivera, 898 F.2d
442, 445 (5th Gr, 1990). Applying this standard, we uphold the
district court's determnations that the defendants could
reasonably foresee the anmount of cocaine for which they were held
responsi bl e.

1

Hodgki ss contends that the evidence does not support the
district court's finding that he knew or should have reasonably
foreseen that the conspiracy he founded distributed over 150
kil ograns of cocaine or its equivalent. However, drug | edgers
sei zed from Hodgki ss's residence indicate that the conspiracy was

responsi bl e for distributing approximately 56 kil ograns of cocai ne

33 A defendant's base offense level is determ ned on the basis of

all acts and onissions comitted or aided and abetted by the
defendant, or for which the defendant would be otherw se
accountabl e, that occurred during the comm ssion of the offense of
conviction, in preparation for that offense, or in the course of
attenpting to avoid detection or responsibility for that of fense, or
that otherwi se were in furtherance of that offense.

US S G § 1Bl1.3(a)(1). "Conduct “for which the defendant woul d otherw se be

accountable' . . . includes conduct of others in furtherance of the execution of
the jointly-undertaken crimnal activity that was reasonably foreseeabl e by the
defendant." U S.S.G § 1B1.3, comment. (n.1).

-37-



fromJanuary 27, 1988 to July 7, 1989. As this period constitutes
approxi mately one-third of the conspiracy's life-span, the district
court, in light of the record evidence, reasonably could have
inferred that the conspiracy was responsible for distributing in
excess of 150 kil ograns of cocaine during its existence. Mboreover,
testi nony presented by the governnent and evi dence contained in the
PSR, including information obtained from other defendants, also
established that the conspiracy distributed in excess of 150
kil ograns of cocaine.3 Consequently, the district court's finding
t hat Hodgki ss, who organi zed and retai ned control over every aspect
of the conspiracy, knew or should have reasonably foreseen the
anount of controlled substances distributed by the conspiracy is
not clearly erroneous.
2

Gregg also contends that the district court inproperly held
hi m accountable for an excessive quantity of drugs. However ,
Gregg, pursuant to a carefully devised plan, delivered nultiple
kil ograns of cocaine to Richard Townsen for John Rogal a t hat Rogal a
| ater sold to Hodgkiss. Mreover, Norman Allanson testified that
Gregg transported, or attenpted to transport, twenty-one kil ograns
of cocaine fromFlorida to Texas for Rogal a, who al so joi ned forces
w th Hodgkiss to manufacture a large quantity of nethanphetam ne.

Furthernmore, the PSR indicates that Gegg was involved in

84 We note that governnent agents repeatedly classified this as
"conservative" estinmate of the entire anount of illegal substances distributed
during the Iife of the conspiracy.
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transporting massive quantities of cocaine for Al anson and Rogal a.
See also part I1.B. 2 supra. "[A]ln individual dealing in a sizable
anount of controlled substances ordinarily wll be presuned to
recogni ze that the drug organization with which he deal s extends
beyond hi s uni verse of involvenent."3 United States v. Thonas, 963
F.2d 63, 65 (5th Gr. 1992). Thus, the district court's finding
that Gregg was responsible for the distribution of over 150

kil ograns of cocaine is not clearly erroneous. 3

85 In this regard, we note that Gregg apparently was not a novice in
matters related to the distribution of controlled substances. Ledgers seized
fromGegg' s residence indicated that, separate fromthe Hodgki ss conspiracy, he
was responsible for drug sales of over $245,000 between 1987 and 1990.

36 Gregg argues that recent anendnents to the commentaries
and application notes for US. S.G 8§ 1Bl1.3 indicate that the
district court erroneously held himaccountable for a quantity of
drugs not reasonably foreseeable to him Illustration (c)(7) to
application note 2 provides:

Defendant Rrecruits Defendant Sto distribute 500 grans
of cocaine. Defendant S knows that Defendant R is the
prime figure in a conspiracy involved in inporting much
| arger quantities of cocaine. As |long as Defendant S's
agreenent and conduct is limted to the distribution of
the 500 grans, Defendant S is accountable only for that
500 gram anount . ., rather than the nuch |arger
quantity inported by Def endant R

In United States v. Maseratti, 1 F.3d 330, 340 (5th Gr. 1993), we

cited this illustration when vacating the sentences of defendants
convicted of conspiring to distribute drugs "who nay [have been]
involved in less than the entire conspiracy." Maseratti, however,
is distinguishable from the present case because the evidence
i ndicates that G egg, |ike the other defendants, did not enter into
an agreenent involving limted conduct |ike that described in the
illustration. I nstead, Gregg agreed to enter into an ongoing

relationship with other co-conspirators involving not only the
acquisition and distribution of drugs, but also protecting the
conspiracy fromdetection using the relatively sophisticated code
and delivery systens. Moreover, the evidence indicates that G egg
knew both that he was part of a larger conspiracy and that his
actions hel ped to ensure))i ndeed, were necessary for))the success
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3

Thomas argues that the district court inproperly held him
accountable for the entire anount of controlled substances
distributed by the Hodgkiss conspiracy. Hodgkiss's drug |edgers
i ndi cated that between January 1988 and July 1989, Thomas))whom
Hodgki ss assigned code nunber "07"))received in excess of two
kil ograns of cocai ne and anphetam ne fromHodgki ss. WMoreover, both
Curtis and Cdark identified Thomas as soneone to whom they
delivered narcotics on a regular basis for several years. Thomas
al so served as a conduit for the delivery of drug | edgers and drugs
fromdark to Hodgkiss. See also part Il.B.3 supra. Accordingly,
the district court's finding that Thomas knew or should have
reasonably foreseen that the conspiracy of which he was a nenber
woul d distribute in excess of 150 kilogranms of cocaine is not
clearly erroneous.

4

Sanchez contends that he coul d not reasonably foresee that the
Hodgki ss conspiracy woul d distribute the anmount of drugs for which
the district court held himresponsible. However, Sanchez))whom
Hodgki ss assigned code nunber "06"))sold large quantities of
marijuana to Hodgkiss on three separate occasions. On two
occasi ons, Sanchez received $8,800 in drug-related proceeds from
Clark as paynent for the marijuana. Cark also identified Sanchez

as one of Hodgkiss's distributors to whom d ark delivered cocai ne

of the conspiracy.
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and anphetam ne on nunerous occasions. Ledgers seized from
Hodgki ss's residence indicated that from January 27, 1988 to July
7, 1989, Sanchez received twenty-two ounces of cocaine and five
ounces of anphetam ne from Hodgki ss. Moreover, a telephone
scranbl i ng devi ce sei zed fromSanchez's resi dence matched a sim | ar
device found in possession of Hodgkiss. See also part I|1.B. 4
supra. Consequently, the district court's finding that Sanchez knew
or shoul d have reasonably foreseen that his co-conspirators would
be responsible for distributing in excess of 150 kil ograns of
cocaine is not clearly erroneous.
5

The district court ultimately held Maxwel |l responsible only
for the distribution of between fifteen and fifty kil ograns of
cocaine or its equivalent. This anount roughly corresponds to the
anount of cocai ne sold by Alan Gardner during the tinme that Gardner
suppl i ed bot h Hodgki ss and Maxwel| wi th cocaine. |In 1988, Maxwel |
began purchasi ng on a regul ar basis nmulti-ounce quantities of uncut
cocaine from Gardner. (Gardner's enployee Charles Barton usually
delivered the cocaine to Maxwell, and Gardner often "fronted"
Maxwel | the uncut cocaine. Cf. US S G § 2D1.1, coment. (n.8)
(noting "the fact that a defendant is in possession of unusually
pure narcotics may indicate a promnent role in the crimnal
enterprise and proximty to the source of the drugs. . . . [T]his
factor is particularly relevant where snaller quantities are

involved."). Maxwell also sold cocaine to Ronald McWIIians, who

-41-



at one tinme had been a supplier of cocaine to Maxwell. See al so
part 11.B.1. supra. The district court found fromthis evidence
that Maxwel | reasonably should have foreseen from this evidence
both that the conspiracy with which he was i nvol ved ext ended beyond
hi msel f and that the conspiracy was distributing at |east fifteen
kil ograns of cocai ne. Because this finding is not clearly
erroneous, we wll uphold Maxwell's sentence.
B

Thomas and Hodgki ss argue that the district court erred in
sentenci ng them under the anmendnents to the sentencing guidelines
ef fective Novenber 1, 1989, because the Hodgki ss conspiracy ended
before that date. They contend that because the 1989 anendnents to
the guidelines increased the penalties to which they were subject,
the district court violated the Ex Post Facto Cause of the
Constitution by sentencing them under the anendnents.

"[Aln increase in sentence based on an anendnent to the
gui delines effective after the offense was conmtted would be an
obvious . . . violation' of the ex post facto clause in article 1
of the United States Constitution." United States v. Suarez, 911
F.2d 1016, 1021 (5th Gr. 1990) (quoting United States v. Wol ford,
896 F.2d 99, 102 n.4 (5th Gr. 1990)). A conspiracy, however, "is
a continuing offense. So long as there is evidence that the
conspiracy continued after the effective date of the [anendnents to

the] guidelines, the Ex Post Facto Clause is not violated.” United
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States v. Buckhalter, 986 F.2d 875, 880 (5th Gr.), cert. denied,
US __, 114 S. C. 203, 126 L. Ed. 2d 160 (1993).

Thomas and Hodgkiss argue that no evidence exists
denonstrating that any acts related to the conspiracy took place
after Novenber 1, 1989. They do not, however, argue that they
wthdrew from the conspiracy by taking "affirmative acts
i nconsi stent with the object of the conspiracy and comrunicated in
a manner reasonably calculated to reach other conspirators.”
United States v. U S. Gypsum Co., 438 U S. 422, 464-65, 98 S. O
2864, 2887-88, 57 L. Ed. 2d 854 (1978); see also United States v.
Puma, 937 F.2d 151, 157-58 (5th Cr. 1991), cert. denied, U S

_, 112 s. . 1165, 117 L. Ed. 2d 412 (1992). |If a conspirator
fails to effectively wthdraw from the conspiracy, he "wll be
sentenced under the [anendnents to the] guidelines even if he
hinmself did not commit an act in furtherance of the conspiracy
after [Novenber 1, 1989], or did not know of acts commtted by
other co-conspirators after [Novenber 1, 1989], if it was
foreseeabl e that the conspiracy would continue past the effective
date of the [anendnents]." Devine, 934 F.2d at 1332.

The district court determ ned that the defendants should be
sentenced under the 1989 amendnents because the evidence adduced
both at trial and during sentencing indicated that the conspiracy
did not cease until, at the earliest, the search of Hodgki ss's hone
in Decenber 1989. W regard this determnation as a factual

finding protected by the clearly erroneous standard of review. |d.
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After reviewing the record as a whole, we find that the district
court's concl usion was not clearly erroneous.?® Moreover, the jury,
as alleged in the indictnent, found the defendants guilty of
conspiring to distribute drugs from"on or about June 1, 1986 and
continuing until Decenber 15, 1989." Consequently, the district
court's use during sentencing of the anendnents in effect at the
time the conspiracy concluded did not violate the Ex Post Facto
Cl ause.
C

Gregg contends that he was entitled to a downward adj ust nent
under the sentencing guidelines for mnimal or mnor participation
in the conspiracy.*® He argues that he was only slightly invol ved
wth the conspiracy and therefore is |ess cul pable than the other
conspirators. Section 3Bl.2, however, is designed to reduce a
sentence only when a defendant is substantially | ess cul pabl e than
the average participant in the offense. United States .
Buenrostro, 868 F.2d 135, 138 (5th G r. 1989), cert. denied, 495
US 923, 110 S. &. 1957, 109 L. Ed. 2d 319 (1990). The district

87 For exanple, we note that Hodgkiss's drug | edgers indicate that at
| east one drug transaction occurred during Decenber 1989. Moreover, C ark))whom
Hodgki ss concedes was hi s enpl oyee))testifiedthat his relationship w th Hodgki ss
did not end until Decenber 1989.

38 U S. S .G 8§ 3Bl.2 provides:

Based on the defendant's role in the offense, decrease the offense
| evel as follows:

(a) If the defendant was a mininal participant in any crimnal
activity, decrease by 4 |evels.

(b) If the defendant was a mnor participant in any crimnal
activity, decrease by 2 |evels.

In cases falling in between (a) and (b), decrease by three |evels.
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court denied Gegg's request for a downward adjustnent because
Gregg was not substantially |ess cul pable than the average co-
conspirator. W agree that the record belies Gegg' s argunent that
he was a mnimal or mnor participant in the Hodgki ss conspiracy.
See parts 11.B.2 and VI.A 2 supra. Consequently, we wll not
disturb the district court's finding that G egg was not a m nina
or mnor participant.
D

Gregg argues he was entitled to a dowmmward adjustnent in his
of fense | evel because he accepted responsibility for his crines.
Under 8 3El.1(a) of the guidelines, "[i]f the defendant clearly
denonstrates a recognition and affirmati ve acceptance of personal
responsibility for his crimnal conduct,”" a district court may
reduce the defendant's offense | evel by two points. However, the
adjustnment "is not intended to apply to a defendant who puts the
governnent to its burden of proof at trial by denying the essenti al
factual elenments of guilt, is convicted, and only then admts guilt
and expresses renorse." U S.S.G 8§ 3ELlL.1. comment. (n.2). The
district court found that Gregg did not fully accept responsibility
for his crinmes and refused to reduce the offense level. W review
this finding using the clearly erroneous standard. United States

v. Hardeman, 933 F.2d 278, 283 (5th Gr. 1991).3

89 We have not definitively deterni ned what standard applies when
reviewing a district court's refusal to credit a defendant's acceptance of
responsi bility. Conpare Hardeman, 933 F.2d at 283 (applying the clearly
erroneous standard) wth United States v. Thomas, 870 F.2d 174, 176 (5th Gr.
1989) (applying the "without foundation" standard) and United States v. Brigman
953 F.2d 906, 909 (5th Cr.) (applying the "great deference" standard), cert.
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Wil e Gregg accepted responsibility for some acts, he did not
denonstrate "sincere contrition"” regarding the full extent of his
crimnal conduct. United States v. Beard, 913 F.2d 193, 199 (5th
Cr. 1990). Instead, G egg both mnim zed his participationin the
conspiracy even after he was found guilty and refused to discuss
information contained in the drug |edgers seized from his hone.
See United States v. Wndham 991 F.2d 181, 183 (5th Cir.) (noting
that a defendant is required under the pre-1992 guidelines to
accept responsibility for all relevant crimnal conduct to be
eligible for a downward departure under 8 3E1.1), cert. denied,
us __, S C. _ (1993); United States v. Alfaro, 919 F. 2d
962, 968 (5th Cr. 1990) (sane). Accordingly, the district court's
finding that G egg did not accept responsibility is not erroneous.

E

Gregg further contends that the district court m scal cul ated
his crimnal history category for sentencing purposes.* G egg
contends that the district court inproperly considered hearsay
evi dence, supplied by a governnent agent, indicating that G egg was
i nvol ved in narcotics activity while on probation froma previous

conviction. However, a district court "may properly consider any

denied, __ US __ , 113 S. C. 49, 121 L. Ed. 2d 16 (1992). For the purpose
of this appeal, however, "there appears to be no practical difference between the
three standards." United States v. Cartwight, = F.3d __ , slip op. at 893

(Cct. 25, 1993).

40 The guidelines direct the district court to "[a]J]dd 2 points [to the
defendant's offense level] if the defendant committed the instant offense while
under any crimnal justice sentence, including probation, parole, supervised
rel ease, inprisonment, work rel ease, or escape status." U S. S.G § 4A1.1.
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rel evant evidence "without regard to its admissibility under the
rules of evidence applicable at trial, provided that the
information has sufficient indicia of reliability to support its
probabl e accuracy'" during sentencing. Al faro, 919 F.2d at 964
(quoting U.S.S.G 8§ 6Al1.3(a)).

Sworn testinony given by a governnent agent at a sentencing
hearing generally bears sufficient indicia of reliability to be
considered by the trial judge during sentencing. See id. at 966
(noting that a PSR generally bears sufficient indicia of
reliability); United States v. Cuellar-Flores, 891 F.2d 92, 93
(5th Gr. 1989) (finding uncorroborated hearsay testinony provided
by a probation agent to be sufficiently reliable). Merely because
the agent's testinony was based on i nformati on obt ai ned fromone of
Gregg' s co-conspirators is not sufficient to bar the district court
fromconsidering it. Consequently, the district court did not err
by considering the agent's testinony when determning Gegg's
crimnal history category.

F

The jury found Gegg guilty of conspiring to possess a
control |l ed substance with intent to distribute, in violation of 21
US C 88 841(a)(1) and 846. Section 841(b)(1)(A), which is the
appl i cabl e sentenci ng provision, establishes one sentencing range

for first-tinme of fenders and another for repeat offenders.* G egg

4 In cases where death or serious injury does not result fromthe use
of an illegal substance, first-tinme offenders "shall be sentenced to a term of
i mprisonnent which may not be | ess than 10 years or nore than Iife" while repeat
of fenders nust be sentenced to not "less than 20 years [or] nore than life." 21
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contends that the district court erred in sentencing hi munder the
repeat-of fender provision of the statute because the governnent
failed to give tinely notice pursuant to 8§ 851(a)(1) of its intent
to seek such enhancenent. The governnent responds that the notice
provision of 8 851(a)(1l) does not apply to enhancenent under the
recidivist provisions of 8§ 841(b).

Section 851(a)(l) requires the governnent to file an
information identifying the prior drug-related convictions upon
whi ch a defendant convicted of an offense under 8§ 841 is to be
gi ven an enhanced sentence:

No person who stands convicted of an offense under this

part shall be sentenced to i ncreased puni shnent by reason

of one or nore prior convictions, unless before trial, or

before entry of a plea of guilty, the United States

attorney files an information with the court (and serves

a copy of such information on the person or counsel for

t he person) statinginwiting the previous convictionto

be relied upon.

Thus, the 8 851(a)(1l) notice requirenent applies "to situations in
whi ch a convicted defendant's statutory m ni mumor nmaxi mum penal ty
i s enhanced under [21 U.S.C § 841]." United States v. Wall ace, 895
F.2d 487, 490 (8th Cr. 1990); see also United States v. Marshall,
910 F.2d 1241, 1244-45 (5th Cr. 1990) ("the notice requirenent
applies to persons convicted of an offense under Title 21 when the
Governnent seeks to enhance the nmaxi mum penalties under the

recidivist provision of that statute"), cert. denied, 498 U S

1092, 111 S. C&. 976, 112 L. Ed. 2d 1061 (1991); Hansen v. United

U.S.C. § 841(b)(1)(A).
- 48-



States, 904 F.2d 306, 309 (5th Cr. 1990) (sane), cert. denied, 498
US 1052, 111 S. CG. 765, 112 L. Ed. 2d 784 (1991). As a result,
the governnent failed to conply with § 851(a) by filing the
enhancenment notice after trial.

Because t he governnent did not tinmely conply with § 851(a) (1),
the district court did not have jurisdiction to enhance Gegg's
sentence under the recidivist provisions of § 841(b). Uni ted
States v. Noland, 495 F.2d 529, 533 (5th Cr.), cert. denied, 419
US 966, 95 S. . 228, 42 L. Ed. 2d 181 (1974); see also Suveges
v. United States, = F.3d __ , 1993 W 403091 (1st Gr. Cct. 14,
1993) ("The filing of such an infornmational notice is
jurisdictional."); United States v. Belanger, 970 F.2d 416, 417
(7th Gr. 1992) ("Failure to file the notice prior to trial
deprives the district court of jurisdiction to inpose an enhanced
sentence."); United States v. Novey, 922 F. 2d 624, 627 (10th G r.)
(sanme), cert. denied, = US _ , 111 S C. 2861, 115 L. Ed. 2d
1028 (1991). Moreover,

[e]ven when the defendant is not surprised by the

enhanced sentence, was aware from the outset that his

previ ous conviction could | ead to an enhanced sentence,

never challenged the validity of the prior conviction,

and admtted it at the sentencing hearing, the statute

prohi bits an enhanced sentence unless the governnent

Ii{g}.seeks it by properly filing aninformation prior to
United States v. Waver, 905 F.2d 1466, 1481 (11th Cr. 1990),
cert. denied, 498 U. S. 1091, 111 S. C. 972, 112 L. Ed. 2d 1058

(1991); see also Noland, 495 F.2d at 533 (sane). Accordingly, we
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vacate Gegg's sentence and remand this matter to the district
court for resentencing.
VI |
For the foregoing reasons, we REMAND to permt the district
court to determne in the first instance whether the notes
described herein constitute either Jencks Act or Brady material.
W REVERSE as to Gregg's sentence and REMAND for resentencing. W

AFFIRM the district court's decision in all other respects.
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