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EMLIOM GARZA, Crcuit Judge:

This case is an appeal of a district court order suppressing
cocai ne found concealed in the undergarnents of M chael Anthony
Hol | onay. Cocai ne was sei zed when, acting on information
supplied by a reliable confidential informant, officers in an
unmar ked vehicle pulled out in front of Holloway and forced him
to stop his vehicle. Holloway reversed, accelerated, and backed
into an unmarked police unit noving up behind him damagi ng both
vehi cl es beyond repair. Oficers then arrested Hol | oway and
found crack cocaine in a plastic bag tucked inside his underwear.
Prior to trial, Holloway noved to suppress this evidence on the
grounds that it was the finding of an illegal search. Follow ng

a hearing, the district court granted Hol |l oway's notion to



suppress. The governnent appeals. Finding that the search of
Hol | oway' s person which reveal ed crack cocaine was incident to a
| awful arrest, we reverse the district court's order suppressing
t he evidence and remand this case for trial.
I
The governnent's case rests in large part on the information
relayed to officers Staha and Thonpson on August 21, 1989 froma

confidential informant--information officer Staha testified to at

trial:
A The confidential informant told us about a subject
that was selling "Crack" cocaine in the Rosewdod
Projects [in Austin, Texas] and . . . [the] informnt

told us his nane, which was "M ke" Hol |l oway; the car he
was driving, which was a Chrysler New Yorker; and told
us where we could find the vehicle, which was in the
Rosewood Proj ects.
Q Ckay. D d he tell you anything about
Hol | oway' s possessi on of cocai ne?
A Yes, sir. He told us that he was selling "Crack"
cocaine in the projects and he was in possession of
"Crack" cocaine, and he usually kept his "Crack"
cocaine in his underwear.
Q Had this confidential informant provided
information to you in the past?
A Yes, he has.
Q Was it regarding individuals who possessed and
sold "Crack" cocai ne?
A That's correct.
Q And had that information then led to the arrest
and subsequent prosecutions of those people?
A Yes, sir.

All right. D d you know the person that was
identified to you as--or had been naned to you as

Hol | oway?
A |'d known hi mwhen | used to work the
streets . . . inuniform | knew M chael from an

establishnent called Martin's Drive-in.
Q Al right. Wat did you know about Hol | oway?

A Per sonal know edge, frominformants and ot her
sources of information, | knew he was a drug deal er out
in east Austin area.

Q Ckay. Besides the confidential informant that you

first told the Court about, did other confidential
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i nformants give you information about Hol |l oway being a
drug deal er?

A Yes, sir.

Q All right. And did you have information that
Hol | onay had recently--at least at the tine that you
were on the streets out there in August--recently
gotten out of the penitentiary for selling narcotics?
A Yes.

Q Did the other officer and officers that were with
you wor ki ng that day, were they also aware of M.
Hol | oway's prior drug dealing propensities?

A Ch, yes, sir.

Q Al right. And did y'all talk about this?

A Hol | onay was--when we target an individual,
Hol | onay was a person that we had targeted in the past.
We never was able to nake a case on him but pretty
much the whol e Repeat Cffenders Program of fi ce knew
about M chael Hol |l oway .

Acting within hours of receiving this information, officers
St aha and Thonpson who were in an unmarked police unit arranged
for a marked unit to stop and investigate Holloway's Chrysler New
Yorker. Expecting that the investigation would turn up
narcotics, they also arranged for additional support and,
accordingly, they were soon joined by officers Cark and Duty--
two additional plainclothes officers in another unmarked unit.

At approximately 4:45 on a August 21, 1989, while waiting
for the marked unit, officers Staha and Thonpson observed
Hol | oway and anot her individual get into a Chrysler New Yorker.
The vehicle pulled away fromthe curb and started to | eave.
Deciding they had to act, Staha and Thonpson drove their vehicle

into the street and bl ocked Holl oway's direction of travel. The

. Record on Appeal, vol. 3, at 4-6, United States v.
M chael Anthony Hol | oway, No. 91-8044 (5th Gr. filed Apr. 11
1991) ["Record on Appeal "].
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officers then got out of the vehicle and--their guns drawn and
St aha di spl ayi ng his badge--yelled "Police, police, police."

Hol | onay cane to a nonentary stop ten to fifteen feet in
front of the officers. Unaware that the unit occupi ed by
officers Duty and Cark was pulling up behind him Holloway then
reversed his vehicle, accelerated, and ramed into the unit
occupied by Cark and Duty with enough force to damage both
vehi cl es beyond repair. The officers then hel ped Hol | oway out of
his vehicle, frisked him and found a bag containing seven rocks
of crack cocai ne concealed in his underwear.

A grand jury indicted Hol |l oway for possessing nore than 5
grans of cocaine base with intent to distribute--a violation of
21 U S C 8§ 841(a)(1l). Holloway noved to suppress the plastic
bag containing crack cocaine as the product of an illegal search,
and, after a hearing during which testinony was taken and
exhi bits were introduced, the district court granted that notion
suppressing the evidence. The governnent appeals.

I

The i ssues the governnment brings before us require us to

make two determ nations: (a) when Holl oway was "seized" for

Fourt h Amendnent purposes? and, (b) whether, at the tine of that

2 A seizure may constitute an arrest or nerely an
i nvestigatory detention, and there is no bright-line rule to
di stinguish one fromthe other. W have held that such a
determ nati on depends upon the "reasonabl eness" of the intrusion
inlight of all the facts. See United States v. Martinez, 808
F.2d 1050, 1053 (5th Gr.), cert. denied, 481 U S. 1032 (1987),
describing United States v. Sharpe, 470 U. S. 675, 105 S. C. 1568
(1985) (holding that--where officer drew his gun, ordered driver
out of truck, patted himdown for weapons, and detained himfor
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seizure, officers had the requisite reasonable suspicion to
initiate an investigatory detention of Holloway or probable cause
to arrest him

Preci sely when an arrest takes place is generally a question
of fact,® and this court accepts a district court's purely
factual findings unless clearly erroneous.* However, in
reviewing a district court's ruling on a notion to suppress based
on live testinony at a suppression hearing, we do not readily
accept a district court's factual findings if they are influenced

by an incorrect view of law. See United States v. Gllo, 927

fifteen mnutes until DEA agent arrived, and suspect's vehicle
was then searched by DEA agent--detention was an investigative
stop that required only reasonabl e suspicion of crimnal
activity); see also United States v. Watson, No. 91-3313, slip
op. at 2586 n. 1 (5th Cr. Jan. 31, 1992) (describing how, in
determ ning when a "sei zure" has occurred, police-citizen contact
can be broken down into three tiers); United States v. Zukas, 843
F.2d 179, 181-82 (5th Gr. 1988) (describing three tiers of
citizen-police contact for purposes of Fourth Amendnent

anal ysis), cert. denied, 490 U S. 1019, 109 S. C. 1742 (1989).
Therefore, our determnations will vary fromcase to case,
dependi ng on the facts presented. See Sibron v. New York, 392
US 40, 59, 88 S. Ct. 1889, 1901 (1968) ("The constitutional
validity of a warrantless search is pre-emnently the sort of
gquestion which can only be decided in the concrete factual
context of the individual case.").

3 See INS v. Del gado, 466 U.S. 210, 216-17, 104 S. C
1758, 1762-63 (1984) (holding that one nust | ook to circunstances
of encounter to determ ne whether detention under Fourth
Amendnent took place); Florida v. Royer, 460 U. S. 491, 500, 103
S. . 1319, 1325 (1983) ("The scope of the intrusion permtted
will vary to sone extent with the particular facts and
ci rcunst ances of each case."); United States v. Wrthington, 544
F.2d 1275, 1279 (5th Cr.), cert. denied, 434 U S. 817 (1977).

4 See Anderson v. Bessener City, 470 U S. 564, 573-74,
105 S. C. 1504, 1511-12 (1985); United States v. Kohler, 836
F.2d 885, 888 (5th Gr. 1988); United States v. Fores, 816 F.2d
1006, 1010 (5th G r. 1987).
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F.2d 815, 819 (5th Gr. 1991) ("In reviewing the district court's
ruling on a notion to suppress based on live testinony at a
suppression hearing, we nust accept the district court's factual
findings unless they are clearly erroneous or influenced by an
incorrect view of the law. ") (enphasis added); United States v.
Muni z- Mel chor, 894 F.2d 1430, 1433-34 (5th Gr. 1990) (hol ding
that "the trial court's purely factual findings nust be accepted
unl ess clearly erroneous, or influenced by an incorrect view of
the aw, and the evidence nust be viewed nost favorable to the
party prevailing below. . . ."), cert. denied, 110 S. C. 1957
(1990), quoting United States v. Ml donado, 735 F.2d 809, 814
(5th Gir. 1984).

The governnent has no quarrel with the district court's
factual findings in this case and challenges the district court's
determ nation that the officers did not have probable cause to
conduct a warrantl ess search and arrest of Holl oway--a m xed
guestion of |law and fact®>-on the grounds that the district
court's determ nation was influenced by an incorrect view of |aw.
ld. ("Accepting [the district court's] facts, however, the
ultimate determ nation as to probable cause for a warrantl ess
search seens to be a question of law for this Court to decide.");
United States v. Basey, 816 F.2d 980, 988 (5th G r. 1987) ("The
ultimate determ nation of reasonabl eness in investigatory stop

cases is, however, a conclusion of law "). Accordingly, the

5 Muni z- Mel chor, 894 F.2d at 1439 n.9 ("The determ nation
whet her | aw enforcenent officers had probable cause to conduct a
warrantl ess search involves a m xed question of |law and fact.").
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governnent's appeal is limted to pure questions of |aw and the
| egal el enment of a m xed question of |aw and fact--questions this
court may freely review. See Miniz-Melchor, 894 F.2d at 1439 n.
9; Basey, 816 F.2d at 988.
A

The district court found that:

This was not an investigatory stop as the Governnent

i nsists, because, as O ficer Howard Staha testified,

the officers' intent at all tines was to arrest the

Def endant. As Staha testified, the Austin officers had

a strong desire to arrest Holloway for a long tine.

Upon receiving the information fromthe confidenti al

informant, they immedi ately noved to arrest Hol |l oway;

not to obtain a warrant; not to investigate, but to

arrest. Holloway's actions after he was accosted by

the officers is, unfortunately, irrelevant.?®
The governnent challenges this determ nation, asserting that the
officers' intention was to stop Holloway so as to either dispel
their reasonabl e suspicion or, should their suspicion prove valid
enough to establish probable cause, arrest him The gover nnment
asserts that the officers never had an opportunity to dispel
their suspicion and that they seized Holloway only after he
attenpted to escape--a tine when the officers allegedly had
probabl e cause to arrest him’

Qur determ nation of when Holl oway was seized for Fourth

Amendnent purposes is guided by a series of recent Suprene Court

6 Record Excerpts for the United States of Anerica at tab
14, pp. 3-4, United States v. Mchael Anthony Hol |l oway, No. 91-
8044 (5th Cr. filed June 7, 1991) (Order Granting Defendant's
Motion to Suppress) (enphasis added) ["Record Excerpts"].

! See infra Part |11.B, which establishes that reasonabl e
suspicion is the prerequisite for a valid investigatory stop
whi |l e probabl e cause is required for a valid arrest.
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decisions culmnating in California v. Hodari D., __ US _ , 111
S. C. 1547 (1991).8 The facts in Hodari D. are sonmewhat
anal ogous to those now before us: upon a showi ng of authority by
police officers, Hodari D., a juvenile, attenpted to flee and was
pursued. Utimtely, Hodari D. was tackled by a police officer,
but not until after he had discarded a small rock--a rock which
the officers retrieved and determ ned to be crack cocaine. The
Court held that Hodari was not seized until tackled and that the
cocai ne he abandoned while fleeing--prior to his seizure--was not
the fruit of an illegal seizure. _ US at _, 111 S. C. at
1551. Specifically, the Court held that "[a]n arrest requires
ei ther physical force . . . or, where that is absent, subm ssion
to the assertion of authority.” |Id. (enphasis in original).

O ficers Staha and Thonpson did carry out a proper show of

aut hority® -a show of authority to which Holloway ultimtely

8 We note that the district court issued its opinion on
July 9, 1990 and entered an order denying the governnent's notion
for reconsideration of its order to suppress the cocai ne on
Decenber 7, 1990. Since Hodari D. was not decided by the Suprene
Court until April 23, 1991, the district court did not have the
benefit of its guidance in ruling on these notions. Hodari D.'s
predecessors include Al abama v. Wiite, 496 U S. 325, _, 110 S
Q. 2412, 2415-17 (1990) (defining and distinguishing the
governnent's burdens regardi ng reasonabl e suspi ci on and probabl e
cause); Brower v. Inyo County, 489 U S. 593, 596, 109 S. O
1378, 1381-83 (1989) (where a suspect was caught when stol en car
he was driving at high speeds to el ude pursuing police crashed
into police roadbl ock, holding there was not a "stop" until the
suspect crashed into a bl ockade); United States v. Sokol ow, 490
Uus 1, 9, 109 S. . 1581, 1586 (1989) (holding that factors
that ordinarily constitute innocent behavior may provide a
conposite picture sufficient to raise reasonabl e suspicion).

o See Brower v. County of Inyo, 489 U S. 593, 596, 109 S
Ct. 1378, 1381 (1989). In Brower, police cars with flashing
i ghts chased decedent for 20 mles before he fatally crashed
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refused to submt. The question before us is, therefore,
narrowed to determ ni ng whet her Hol | oway was subjected to
physical force prior to his attenpted escape.!® According to
Hol | onay, Hodari D. does not require physical touching to affect
an "application of physical force with lawful authority to
restrain novenent"! and, therefore, blocking Holloway's path of

direction constituted such an application of physical force.

into a police-erected blockade. The issue before the Court was
whet her this person's death was the consequence of an
unreasonabl e seizure. The Court, finding that the officers' show
of authority did not result in a seizure since the show of
authority did not stop decedent, held that:

a Fourth Anmendnent seizure does not occur whenever

there is a governnentally caused term nation of an

i ndividual's freedom of novenent (the innocent

passerby), nor even whenever there is a governnentally

caused and governnentally desired term nation of an

i ndividual's freedom of novenent (the fleeing felon),

but only when there is a governnental term nation of

freedom of novenent through neans intentionally

appl i ed.
ld. at 596-97, 109 S. . at 1381 (enphasis in original).
Appl ying Brower, the Court later held that "the test for
exi stence of a “show of authority' is an objective one: not
whet her the citizen perceived that he was being ordered to
restrict his novenent, but whether the officer's words and
actions woul d have conveyed that to a reasonabl e person." Hodari
D, US at _, 111 S. . at 1551. In the case before us,
of ficer Staha displayed his badge and both officer Staha and
of ficer Thonpson verbally identified thenselves as police when
Hol | onay was no nore than fifteen feet away and facing them
Accordingly, we find that this constitutes a proper show of
aut hority.

10 Specifically, for incidents where a suspect refuses to
submt to an assertion of authority or no such assertion is nade,
Hodari D. defines the term"seizure" as "a laying on of hands or
application of physical force to restrain novenent, even when it
is ultimtely unsuccessful.”  US at __, 111 S. C. at 1550.

1 Appel l ee's Brief in Response at 8, United States v.
M chael Anthony Hol | oway, No. 91-8044 (5th GCr. filed Aug. 22,
1991). W are not persuaded, however, that Hodari D necessarily
applies to an investigatory stop.
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Hodari D. is not explicit as to whether touching is an essenti al
el enrent of "application of physical force,” but we have found no
post - Hodari D. cases supporting Hol |l oway's proposition that
touching is not required.! To the contrary, the enphasis on
touching within Hodari D.'s analysis suggests that the Court may
have assuned touching to be an elenent of "application of

physical force."™ Hodari D., _ US at _, 111 S. C. at 1550
("If, for exanple [the officer] had laid his hands upon Hodari to
arrest him but Hodari had broken away and had then cast away the
cocaine, it would hardly be realistic to say that disclosure had
been made during the course of an arrest.") (enphasis in

original).®® Applying the Court's Hodari D. analysis to

12 Hol l oway cites Terry v. GChio, 392 U.S. 1, 19 n. 16, 88
S. . 1868, 1879 n.16 (1968), in support of this proposition.
This Terry footnote does not define "physical force" and, in

fact, Terry involved touching: "Oficer MFadden " seized
petitioner and subjected himto a "search' when he took hol d of
hi m and patted down the outer surfaces of his clothing." Id. at

21, 88 S. Ct. at 1879.

13 In Hodari D., the Court also held that:
To constitute an arrest, however--the quintessenti al
"seizure of the person' under our Fourth Amendnent
jurisprudence--the nere grasping or application of
physical force with lawful authority, whether or not it
succeeded in subduing the arrestee, was
sufficient. . . . As one commentator has described it:
"There can be constructive detention, which
wll constitute an arrest, although the party
is never actually brought within the physical
control of the party nmaking an arrest. This
is acconplished by nerely touchi ng, however
slightly, the body of the accused, by the
party maeking the arrest and for that purpose,
al t hough he does not succeed in stopping or
hol di ng hi meven for an instant; as where the
bailiff had tried to arrest one who fought
himoff by the fork, the court said, "If the
bailiff had touched him that had been an

-10-



Hol | onay, Staha and Thonpson never laid their hands upon

Hol | oway--they never even canme within fifteen feet of Holl oway's
person until after he attenpted to flee and danaged his vehicle
beyond repair!*--and, in fact, Holloway was able to break away
fromofficers Staha and Thonpson and travel far enough to pick up
enough speed to irreparably damage both his vehicle and the one
occupi ed by officers Duty and Cark. Only then was Hol | oway's
nmovenent restrained--neani ng under the officers' control.

This court has held that:

arrest. . . .'" A CORNELIUS, SEARCH AND SEI ZURE

163-164 (2d ed. 1930) (footnote omtted)
ld. (citations omtted) (enphasis added).

This Hodari D. hol di ng appears determ native for our

pur poses. The only obvious distinction between the Hodari D
facts and those in Holloway is that, while attenpting to back
away fromofficers Staha and Thonpson, another police vehicle
moved up from behi nd Hol | oway, thereby boxing himin and giving
Hol | onay a | esser opportunity to escape than that enjoyed by
Hodari D. However, Holloway was still not under the officers
control --an observation evidenced by the fact that Holl oway was
able to slaminto the unit behind him travelling far enough to
pi ck up enough speed to damage both vehicles beyond repair. In
fact, Holloway hit with enough force to buckle the driver's seat
he occupied. A photograph of the totalled vehicles, entered into
evi dence as "CGovernnent Exhibit G 2," reveals that the entire
trunk of Holloway's vehicle is virtually resting on the ground.

14 Oficer Staha testified as foll ows:

Q So then when you say you were--"you were 10 feet
away," you were 10 feet away fromthe bunper?

A In front of the bunper, right.

Q Al right. So it was actually maybe 15 or 17 feet
to actually where the Defendant was sitting, is that
correct?
A Appr oxi mat el y.
* * %

Q Al right. So the wi ndows, then, were all the way
up on this vehicle, and you were maybe 15 feet away
fromthe driver, and your partner was nmaybe just a
little--
A About the sane.

Record on Appeal, vol. 3, at 25 (testinony of officer Staha)
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The line between a valid investigatory stop and an
arrest requiring probable cause is a fine one. United
States v. Hanson, 801 F.2d 757 (5th Gr. 1986).

Al t hough there is no litnus test for making this
determ nation, an investigation detention nust |ast no
| onger than is necessary to effect the purposes of the
stop and should enploy the | east intrusive neans
reasonably available to verify or dispel the officer's
suspicion in a short period of tine. Florida v. Royer,
460 U.S. 491, 500, 103 S. . 1319, 1325, 75 L.Ed.2d
229 (1983). See also United States v. Sharpe, 470 U. S
675, 105 S.Ct. 1568, 84 L.Ed.2d 605 (1985).

United States v. Zukas, 843 F.2d 179, 182 (5th Gr. 1988), cert.
denied, 490 U.S. 1019, 109 S. C. 1742.% Applying this holding
to Hol |l oway, officers Staha and Thonpson had reason to suspect

t hat Hol | oway was carrying drugs,!® and they acted to stop him
fromdriving away before they had an opportunity to dispel their
suspicion. The officers did block Holloway's path of travel and
bring himto a conplete stop which lasted | ong enough for themto

fully and directly confront Holl oway and identify thensel ves, and

15 The Zukas facts at |east |oosely parallel those now
before us. Oficers observed their suspects and, when it becane
apparent that the suspects were nmaking final flight preparations,
the officers parked their car in front of the suspects' plane so
as to block its access to the runway. The officers then
approached the pilot and asked for identification and
regi stration papers which they retained and, after questioning
the suspects further, the officers then obtained consent to
search the plane and found a bag containing cocaine. 1d. at 181.
We held that:

Al t hough both sides agree that the search was

voluntary, it cannot be justified if the preceding

| evel of intrusion made the seizure a de facto arrest

before the consent was given, as Zukas argues was the

case. W hold, however, that, based upon the totality

of the circunstances, the level of intrusion prior to

t he consent search was no nore than was necessary to

di spel the officers' legitinmte suspicions.

ld. at 183.

16 See supra note 1; see generally infra Part 11.B
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| ong enough for officers Clark and Duty to approach Holl oway from
behi nd, thereby limting Holloway's mobility. However, the
initial stop by Staha and Thonpson was extrenely brief and never
approached being intrusive since, rather than allow ng the
officers to conduct their investigation, Holloway decided to
flee.

Finally, in accepting Holloway's contention that "assertion
of physical force" includes officers Thonpson and Staha bl ocki ng
his path of travel, the district court was apparently influenced
by its own determ nation that the officers had the subjective
intent to arrest Holloway.!® The law on this point is well-
settled: courts are precluded fromgiving weight to the

subj ective intent of the police officers.?®®

17 These facts sonewhat distinguish Holl oway from Hodar
D, _US _, 111 S. C. 1547 (1991). Specifically, Hodari D
was one of a pack of youths who fled as he saw an officer's car
approaching. Accordingly, the Court held that Hodari D. was not
sei zed for Fourth Amendnent purposes until tackled by the officer

pursuing him 1d. at _, 111 S. C. at 1552.
18 See supra note 6 and acconpanyi ng text.

19 For exanple, in United States v. Robinson, 414 U S
218, 94 S. C. 467 (1973), the defendant challenged his search on
the ground that the officers' notivation for the search did not
coincide with the officers' legal justification for carrying it
out. The Suprene Court rejected defendant's argunent and held
that the courts nust exam ne chal |l enged searches under a standard
of objective reasonabl eness without regard to the underlying
intent or notivation of the officers involved. 1d. at 235, 94 S.
. at 477; see also Maryland v. Macon, 472 U S. 463, 470-71, 105
S. . 2778, 2782-83 (1985); United States v. Vill anonte- Marquez,
462 U.S. 579, 584 n.3, 103 S. C. 2573, 2577 n.3 (1983); Scott v.
United States, 436 U. S. 128, 138, 98 S. . 1717, 1723 (1978);
United States v. Zukas, 843 F.2d 179, 183 (5th G r. 1988)
("[officer's] subjective intent is not inportant in determ ning
whet her an arrest was nmade"), cert. denied, 490 U S. 1019, 109 S
Ct. 1742; United States v. Causey, 834 F.2d 1179, 1184 (5th Cr.
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In sum we find that, (i) since Holloway was in the process
of driving away, stopping Holloway was the | east intrusive neans
avail able for officers Thonpson and Staha to dispel their
suspi cion (see Zukas, 843 F.2d at 183), (ii) Holloway was fully
st opped and confronted by officers Thonpson and Staha but failed
to submtted to their initial show of authority, (iii) Holl oway
was never under the officers' physical control even though his
mobility was limted by officers closing in on him and (iv) that
this stop--an effort by officers Staha and Thonpson to search
Hol | oway for drugs to dispel their suspicion--was, due to
Hol | onay' s attenpted escape, extrenely brief and nonintrusive.
Accordingly, we hold that the initial stop of Holloway by
of ficers Staha and Thonpson was not a de facto arrest? and,

applying the Suprene Court's holding in Hodari D., we further

1987) (en banc) ("[S]o long as police do no nore than they are
obj ectively authorized and legally permtted to do, their notives
in doing so are irrelevant and hence not subject to inquiry.")
(footnote omtted).

20 In a situation where an officer's suspicion was
supported only by a receipt indicating that the suspect had
purchased chem cals known to be used in the manufacture of
controll ed substances, this court held:

Agent Harr's suspicions were aroused for the first tine at

the offices of Aldrich and as the two were driving off.

Because he did not know their names or where they were

headi ng, the stop on the highway was a reasonabl e neans of

confirmng or dispelling his suspicions. The nethod of the
stop--bl ocking the A dsnobile, ordering the occupants out of
the car, and patting them down for weapons--is a reasonable
means of effecting the stop and ensuring the safety of the
of ficers and does not convert the stop into a de facto
arrest.

United States v. Martinez, 808 F.2d 1050, 1053 (5th Gr. 1987)

(footnote omtted); see also supra note 2.
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hold that Holl oway was not arrested until after he attenpted to
fl ee and ended up under the officers' physical control.
B

Havi ng applied Hodari D. to the facts before us and
determ ned that the initial contact between Holl oway and officers
St aha and Thonpson does not constitute an arrest but, rather,
constitutes an effort by these officers to investigate their
suspicion that Holl oway was carrying drugs, we now nust consider
whet her the officers had the requisite reasonabl e suspicion to
initiate that detention.? "The ultimate determ nation of
reasonabl eness in investigatory stop cases is . . . a conclusion
of law " United States v. Basey, 816 F.2d 980, 988 (5th G
1987). Therefore, this court nmay freely review such district
court concl usi ons.

This court has defined an investigatory stop as "a brief
sei zure that nust be supported by reasonabl e suspicion, that
is[,] “specific and articul able facts, which taken together with
rational inferences fromthese facts reasonably warrant an
intrusion.'" United States v. Zukas, 843 F.2d 179, 181 (5th Cr
1988), cert. denied, 490 U. S. 1019, 109 S. C. 1742 (1989),
quoting Terry, 392 U. S. at 21, 88 S. Ct. at 1880 (1968). The
Suprene Court has been even nore specific:

The officer, of course, nust be able to articul ate
sonet hing nore than an "inchoate and unparticul ari zed

21 Under Terry and its progeny, a tenporary investigatory
stop is proper if the stop is based on reasonabl e suspicion "that
crimnal activity may be afoot . . . ." 392 U S at 30, 88 S.
Ct. at 1884.
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suspicion or "hunch'." The Fourth Anendnent requires

"some mninmal |evel of objective justification" for

maki ng the stop. That |evel of suspicion is

considerably | ess than proof of wongdoing by a

preponderance of the evidence. W have held that

probabl e cause neans "a fair probability that

contraband or evidence of a crime will be found," and

the I evel of suspicion required for a Terry stop is

obvi ously | ess demandi ng than that for probabl e cause.
United States v. Sokolow, 490 U.S. 1, 7, 109 S. C. 1581, 1585
(1989) (citations omtted).

To determ ne whether officers Staha and Thonpson had
reasonabl e suspicion to stop Hol | oway, we mnmust consider the
"totality of the circunstances," neaning that "[b]Joth factors--
quantity and quality [of information relied upon]--are considered
inthe "totality of the circunstances--the whole picture,' United
States v. Cortez, 449 U S. 411, 417, 101 S. C. 690, 695 (1981),
that nust be taken into account when eval uating whether there is
reasonabl e suspicion.” Al abama v. Wite, 496 U S. 325, , 110
S. . 2412, 2416 (1990). Factors that ordinarily constitute
i nnocent behavior may provide a conposite picture sufficient to
rai se reasonabl e suspicion in the mnds of experienced? officers

such as Staha and Thonpson. See Sokolow, 490 U.S. at 9, 109 S

22 We nust consider the collective know edge and
experience of the officers involved--that is we nust |ook at "the
sumtotal of layers of information and the synthesis of what the
police have heard, what they know, and what they observed as
trained officers. W weigh not the individual |ayers but the
“laminated' total."” United States v. Edwards, 577 F.2d 883, 895

(5th Gr.), cert. denied, 439 U S. 968, 99 S. . 458 (1978)
(citation omtted); see also United States v. Gerry, 845 F.2d 34,
37 (1st Gr. 1988).
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Ct. at 1586-87 (1989).2 Moreover, "[t]he reasonabl eness of the
officer's decision to stop a suspect does not turn on the
availability of less intrusive investigatory techniques." |d. at
11, 109 S. C. at 1587.2

The totality of information available to officers Staha and
Thonpson justifies their reasonabl e suspicion that Hol |l oway was
involved in crimnal activity:

-- Areliable informant--that is, an informant who had
provided reliable information to officers in the past
regardi ng individuals who possessed and sold crack
cocai ne--stated that Holloway was a crack deal er;?

-- The informant described Hol |l oway' s possessi on of
cocai ne as part of an ongoing activity (specifically,
the informant told the officers that Holl oway often
sold crack cocaine at the corner of Rosewood and
Poquito Streets), and stated that he had just been with
Hol | onay and seen himin possession of and selling
crack cocai ne; 26

23 For exanple, a tip froma confidential informant which
is sufficiently corroborated, as is true in Holloway, may furnish
the requi site reasonabl e suspicion to nake and investigative
stop. See United States v. Rodriquez, 835 F.2d 1090, 1092 (5th
Cir. 1988); United States v. Gonez, 776 F.2d 542, 546-48 (5th
Cr. 1985).

24 The defendant in Sokol ow was stopped as he was about to
get into a cab and later asserted that, rather than forcibly
detaining him agents should have opted for the "l east intrusive
means reasonably available to dispel their suspicion" and sinply
approached and spoken with him The Court di sagreed, hol ding
that "[s]uch a rule would unduly hanper the police's ability to
make swift on-the-spot decisions . . ." 1d. This is especially
true in a situation such as that in Holloway where the defendant
was actually in a vehicle and in the process of driving away.

25 See supra note 1 and acconpanyi ng text.

26 Id.; see also Record on Appeal, vol. 3, at 13-20
(testinmony of officer Staha):
. . . . [The confidential informant] was debriefed
on the street. And at that tine, he indicated to you
that he had seen the Defendant in possession of "Crack"
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-- The informant's credibility was enhanced by his
ability to provide supportive details: he told
officers (i) exactly where Holl oway coul d be found,
(ii) the color, style, and |license plate nunber of the
car Hol |l oway would be driving, and (iii) exactly where
on Hol | oway' s person cocai ne was hi dden; #

-- Oficer Staha confirned the informant's information
t hrough personal know edge--information collected from
ot her informants and sources--gai ned while working the
streets as a uniforned officer;? and

cocaine atine before -- a brief tine before that, is
that correct?
A Yeah, just nonents before we went to the area.
Q Al right. How long, an hour, a half hour?
* * %

Co O ficer Thonpson indicated that the
confidential informant reported the possession to take
pl ace approximately a half hour before the debriefing?

| can--1 would agree with that.
* * %
Q [ The informant] had seen himactually selling a
hal f hour before, is that correct?
A That's correct.

Q Al right. And your debriefing took approxi mately
how | ong, O ficer?

A OCh, 15 m nutes.

Q And then after that debriefing, what did you do?

A We proceeded to the area with the informant, he

pointed out the car to us, and then as | recall, the

i nformant was rel eased at the scene--

21 See supra note 1 and acconpanyi ng text.

28 ld.; see also Record on Appeal, vol. 3, at 11
(testinmony of officer Staha):

Q So now, after you' ve seen this weck, what's the

next thing that happens?
A Thonpson and | approached the car, Thonpson--the

seat buckled fromthe weck. . . . There's no doubt
t hat Hol | onay knew who | was, knew | was a police
of ficer.

Q Now, why is there no doubt?

A Vll, unfortunately when | worked east Austin,
was titled wwth a nicknane. . . . Besides saying ny

| ast nane, Staha, he said the nicknane to ne, too.

Q Tell the Judge, to the best of your nenory, what

t he Def endant said when he was taken out of the car.

A He said, "Staha, why are you al ways nessing with
me?" And then he said--which is the ni cknane--he said,

-18-



-- The officers knew that Holl oway had recently been

released fromthe penitentiary after serving tinme on a

convi ction invol ving possession of narcotics. ?°
In short, "[a]lny one of these factors is not by itself proof of
any illegal conduct . . . . [Db]Jut we think taken together they
anount to reasonabl e suspicion."” Sokolow, 490 U S. at 9, 109 S
Ct. at 1586. Accordingly, we hold that the officers had
reasonabl e suspicion and that the investigatory stop of
Hol | oway' s car was proper. 3

Finally, we nust consider whether, after his attenpt to
escape, the officers had probable cause to arrest Hol |l oway.
"Probabl e cause for an arrest exists when reasonably trustworthy
facts and circunstances are within the know edge of the arresting
officers to warrant a reasonable belief that an offense has been
or is being commtted." Costner, 646 F.2d at 236. To nmake such

a determnation, this court nust enbark upon an objective

assessnent of the officers' actions in light of the facts and

" Fathead,' why you"--and he cursed at me--"why are you
al ways fuckin' with ne?"

29 See supra note 1 and acconpanyi ng text.

30 In United States v. Costner, 646 F.2d 234 (5th Gir
1981), we hel d:
The officers had been given descriptions of both robbers and
knew the |icense plate nunbers of the getaway truck. The
license plate check directed the officers to Baldwn's
residence at which tinme a car was seen heading for Baldwn's
driveway. The officers decided to inquire into the
identities of the passengers since two of the occupants fit
t he general physical descriptions of the robbers. These
factors were nore than sufficient to create reasonabl e
suspicion in the mnds of the officers to stop the Plynouth.
ld. at 236. O ficers Staha and Thonpson had at |east this much
reason to suspect Holloway of crimnal activity.
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circunstances confronting themat the tine. See United States v.
Basey, 816 F.2d 980, 990-91 (5th Cr. 1987). W have held that,
where police officers clearly identify thensel ves, an attenpt to
flee "ordinarily supplies another elenent to the reasonable
suspi ci on cal culus” and "nmay occasionally serve as the catal yst
to convert nere reasonabl e suspicion to probable cause.” United
States v. Anuny, 767 F.2d 1113, 1124 (5th Cr. 1985).3 Applying
these principles to the case before us, we find that Holl oway's
attenpt to escape fromofficers Staha and Thonpson, irreparably
damagi ng his vehicle and a police unit in the process, was a
sufficient additional factor to push the officers' reasonable
suspi cion over the threshold of probable cause. See Costner, 646

F.2d at 236.%*

81 Specifically, in Anuny we held that:
If a police officer identifies hinself while

approachi ng a suspect and the suspect flees, the

suspect's conduct suggests that he knowi ngly seeks to

evade questioning or capture. Such conduct ordinarily

supplies another elenent to the reasonabl e suspicion

calculus . . . but may occasionally serve as the

catal yst to convert nere reasonabl e suspicion to

pr obabl e cause.
ld. (but ultimately holding that defendant's flight from scene
was anbi guous conduct and insufficient to support finding of
probabl e cause); see also Sibron v. New York, 392 U S. 40, 66-67
88 S. . 1889, 1904 (1968) ("[Djeliberately furtive actions and
flight at the approach of strangers or law officers are strong
indicia of nens rea, and when coupled with specific know edge on
the part of the officer relating the suspect to the evidence of
crime, they are proper factors to be considered in the decision
to make an arrest.").

32 In fact, even without Holloway's attenpt to escape, the
totality of information available to officers Staha and Thonpson
may have constituted probable cause. See infra notes 25-29 and
acconpanyi ng text.
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1]

Finding that Holloway's arrest was |lawful, that the search
of his person revealing cocaine was incident to that |awful
arrest, and that the cocai ne found conceal ed in Holloway's
under garments shoul d not be suppressed, we REVERSE the district
court's order suppressing that evidence and REMAND this case for

trial.
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