IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-8018

RAUL JOSE VALENCI A
Pl ai ntiff-Appellee,

ver sus

GARRY D. WGE NS
Def endant - Appel | ant,

Appeal fromthe United States District Court
for the Western District of Texas

(January 18, 1993)
Bef ore GOLDBERG JOLLY, and WENER, C rcuit Judges.
WENER, Circuit Judge:

This appeal results from a pretrial detainee's civil
rights suit against a county jailer. The district court found
that the jail official used force greatly in excess of that
whi ch was reasonabl e under the circunstances. The court al so
found that the official acted maliciously toward the pretri al
detainee with the intention to punish him and that qualified
imunity was not available. A noney judgnent was rendered in
favor of the detainee. Concluding that the district court's
findings of fact were not clearly erroneous, we find the jail

official not entitled to qualified imunity. And, agreeing



wth the district court that the jail official used force
mal i ciously and sadistically with the intent to punish the

pretrial detainee, we affirm

|. FACTS AND PROCEDURAL HI STORY

A, THE JAI LHOUSE | NCI DENTS

As a result of an undercover police operation conducted
by Defendant-Appellant Gary D. Wggins, Plaintiff-Appellee
Raul Jose Val encia was arrested on drug charges. On July 3,
1987, Val encia was commtted to Brewster County (Texas) Jail.
Shortly thereafter, Wggi ns ceased work as an under cover agent
and becane Acting Chief Deputy of Brewster County Jail,
responsi bl e for, anong ot her things, supervision of the jail.

One evening three weeks into his pretrial detention,
Val encia took part in a jail disturbance in which the i nmates
made excessive noi se and threw obj ects out of cells. The next
day, the inmates, including Val encia, again created a distur-
bance by singing and maki ng noi se. Jai l er Joaquin Jackson
requested that the inmates quiet down. When they refused,
Jackson summoned W ggins, who reiterated Jackson's command.
Unl i ke nost ot her i nmates, however, Val encia and his cel |l mate,
Gl bert "Bebo" Espinosa, continued to nake noise. W ggi ns
then ordered Valencia out of his cell. Valencia refused to
cone out, and instead asked why he was being singled out. At
that point, Wggins entered Valencia's cell to enforce his
or der. Participants and wtnesses give quite different
accounts of what transpired next. Val enci a contends that
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W ggi ns grabbed hi mby the hair and bashed his head repeatedly
against the cell bars. Wggins asserts, on the other hand,
that Valencia's head accidentally hit the bars during this
altercation. Espinosa testified, in what perhaps is a third
version of events, that Valencia's head hit the bars when he
stiffened his body to resist renoval fromthe cell. Irrespec-
tive of those conflicting reasons, there is general agreenent
on what happened next: Wggins applied a choke hold that |eft
Val encia nonentarily unconscious. After getting himto the
floor, Waggins put Valencia in handcuffs.

Wggins and the other jailer then took Valencia down-
stairs to the drunk tank. Val encia testified that, after
Wggins ordered the other jailer to close the door and wait,
he (Wggins) went into the drunk tank with Val enci a and struck
himat |east three tines while he was handcuffed and on his
knees. Not surprisingly, Wggins's version of events is quite
different. He testified that he and the other jailer escorted
Val encia to the drunk tank, renoved the handcuffs, shut the
door, and left Valencia alone in the cell. W ggins clains
t hat he never struck Val enci a.

Two days after this incident, and for reasons that are
not stated in the record, Valencia was noved to the Pecos
County Jail. But because that jail had no room Val encia was
nmoved once again, this time to the Law Enforcenent Center
There, the interviewng jailer noted that Val encia had vi sible

injuries, including bruises on his face and scratches and cuts



on his throat, but concluded that these injuries did not
require immedi ate nedical attention. Several days |later,
Valencia was visited by an attorney who also noticed the
brui ses and scratches. Although Valencia testified that his
voi ce was danmaged permanently as a result of the choke hold
applied by Wggins in the upstairs incident, both his cousin
and a jailer at the Brewster County Jail (who was also a
friend of Valencia's famly), testified that they noticed no
change.

B. THE DI STRICT COURT' S DECI SI ON

Valencia filed this civil rights action, under 42 U S. C
8§ 1983, conplaining that Wggins and another jailer violated
his constitutional rights by using excessive force during his
incarceration in the Brewster County Jail.! Subsequently,
Wggins filed a notion for summary judgnent on the basis of
qualified 1munity. Rather than ruling imediately on
W ggi ns's notion, however, the trial judge carried it with the
case.

After a bench trial, the district court found for
Val encia, and ordered Wggins to pay damages to Valencia in
t he amount of $2,500.2 The district court nmade the follow ng

factual findings: Valencia refused to cone out of his cell;

1The conplaint originally named as defendants the County of Brewster, the District Attorney whose

district included Brewster County, the Sheriff of Brewster County, the Head Jailer of Brewster County,
another jailer of the Brewster County Jail, a Deputy Sheriff of Brewster County, the Brewster County Judge,
and the Brewster County Attorney. Valencia |later amended his conplaint to remove clainms agai nst the County
Judge, County Attorney, and the District Attorney.

2Upon motion, the district court involuntarily dism ssed clainms against the head jailer, sheriff,
deputy sheriff, and Brewster County.



to enforce his order, Wggins entered the cell; "[a] westling
mat ch ensued during which Wggins hit Val encia's head agai nst
the jail bars and applied a 'choke hold" rendering Val encia
monmentarily unconsci ous"; Waggins's nethods of enforcing jail
di sci pli ne were "unreasonabl e and cl early excessive"; Wggins
went into the drunk tank with Valencia and shut the door;
"Wggins then struck Valencia while he was cuffed and on his
knees at least three tines"; and Val encia's scratches, cuts,
and bruises were serious, but did not require nedical atten-
tion.

As to the applicable law, the district court concl uded
that because Valencia was a pretrial detainee, the case
i nvol ved t he Fourt eenth Arendnent' s protecti on agai nst sunmary
puni shnment, not the Fourth Amendnent's prohibition of "unrea-
sonabl e sei zures" or the Eighth Anmendnent's prohibition of
"cruel and unusual punishnments.” And finding Wggins's use of
force to be both excessive and malicious and Valencia's
physical injuries to be "severe," the district court concl uded

that Valencia net his burden under Shillingford v. Hol nes,?

the case which, at the tine of the incident, articulated this
court's substantive due process standard for clains of
excessive use of official force. Addi tionally, the court

found that Wggins was not entitled to qualified immunity,

3634 F.2d 263 (5th Cir. 1981).



presumably because this court stated in Stevens v. Corbell,*

that inmmunity is not available in excessive force cases
Finally, in a supplenental order entered two nonths after
trial, the district court granted Valencia approximtely
$27,600 in attorney's fees and costs.
W ggi ns appealed to this court.
1. ANALYSIS

A.  CONSTI TUTI ONAL BASI S

Wggins argued in this pretrial detainee excessive force
case that the district court should have used the Fourth

Amendnent ' s excessi ve force standard, set forth by the Suprene

Court in Grahamv. Connor,® and adopted with nodification by

this court in Johnson v. Mirel.® Valencia, on the other hand,

urged this court to continue wusing Shillingford,” which

articulates a substantive due process standard derived from

Johnson v. dick,® the Second Circuit's sem nal decision for

4832 F.2d 884, 890 (5th Cir. 1987) (finding it "well-settled in this Crcuit that know ng use of
excessive force in booking an arrestee violates the arrestee's constitutional rights").

5490 U.S. 386 (1989).

6876 F.2d 477 (5th Cr. 1989) (en banc) (per curiam. Under Nor e| a p| ai ntl ff
al | egi ng excessive force in violation of the Fourth Anendnent had
to prove three elenents: "(1) a significant injury, which (2)

resulted directly and only fromthe use of force that was clearly
excessive to the need; and the excessiveness of which was (3)

obj ectively unreasonable.” |d. at 480. Knight v. Caldwell, 970
F.2d 1430, 1432 (5th Cr. 1992), recently determ ned that the
Suprene Court's decision in Hudson v. MM Ilian, 112 S. C. 995
(1992), overturned Mrel's significant injury el enent.

7634 F.2d at 263.

8481 F.2d 1028 (2d Cir. 1973).



excessive force clains.

We do not believe that the Fourth Amendnent provides an
appropriate constitutional basis for protecting against
deli berate official uses of force occurring, as in this case,
after the incidents of arrest are conpleted, after the
plaintiff has been released from the arresting officer's
custody, and after the plaintiff has been in detention
awaiting trial for a significant period of tinme. Qur reasons
for so deciding are threefold. First, we believe that the
Fourth Anendnent itself provi des weak textual support for such
an extension. As the Fourth Anmendnent protects against
unreasonabl e "seizures,"” it seens primarily directed to the
initial act of restraining an individual's liberty,® such as
an investigatory stop or arrest. (Gahamitself offers no
explicit suggestion as to when a Fourth Anendnent seizure
cones to an end, although its facts indicate that a seizure
under the Fourth Amendnent does not end the nonent the police

gai n custody and control over a suspect. )

°See WIlkins v. My, 872 F.2d 190, 192-93 (7th G r. 1989)
("A natural although not inevitable interpretation of the word
"seizure' would limt it to the initial act of seizing, with the
result that subsequent events would be deened to have occurred
after rather than during the seizure."). But see, e.q., Justice
v. Dennis, 834 F.2d 380, 387-88 and n. 12 (4th Cr. 1987) (en
banc) (Phillips, J., dissenting) (arguing that "seizure" does not
relate only to the event of "arrest," but applies as well when
i ndividuals already in custody suffer further restrictions on
their liberty), vacated 104 L. Ed.2d 982 (1989).

1°Graham applied the Fourth Amendnent's objective reason-
abl eness standard even though the plaintiff was handcuffed--and
thus securely in police custody--during the tinme in which the
police allegedly tornmented and beat him See, e.q., Henson v.
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Subsequent to Graham a nunber of circuits endorsed the
ext ensi on of the Fourth Anmendnent to t he peri od between arrest
and charge, or through the period in which an arrestee
remains in the arresting officer's custody.'? But we have
di scovered no case in which a court has ruled that the Fourth
Amendnent continues to protect against the official use of
force in the attenuated stage of pretrial detention at issue
here.® Therefore, wi thout deciding whether the concept of
continuing seizure is appropriate in other contexts, we find
that the concept of "seizure" in the Fourth Amendnent is not
S0 capacious or elastic as to cover pretrial detention three
weeks after the initial arrest, the period at issue in this

case.

Thezan, 717 F. Supp. 1330, 1335 (N.D. Ill. 1989) (G aham "appears
to undercut WIlkin's view that a seizure ends at the nonent the
police gain custody and control over the suspect.").

“Austin v. Hamilton, 945 F.2d 1155, 1162 (10th Cr. 1991)
(holding that the Fourth Amendnent's objective reasonabl eness
standard applies post-arrest up to the arrested suspect's first
judicial hearing); Hammer v. Gross, 884 F.2d 1200, 1204 (9th Grr.
1989), vacated en banc on ot her grounds, 932 F.2d 842 (1991)
(Fourth Amendnent applies to force used to conpel drunk driving
arrestee to consent to chem cal tests because force constituted
search incident to arrest); and Calam a v. New York, 879 F.2d
1025, 1034-35 (2d Cir. 1989) (Fourth Amendnent applies to search
incident to arrest).

12See, e.q., Powell v. Gardner, 891 F.2d 1039, 1044 (2d Cir.
1989) (" Fourth Amendnent standard probably should be applied at
|l east to the period prior to the tinme when the person arrested is
arraigned or formally charged, and remains in the custody (sole
or joint) of the arresting officer.").

13See, e.q., Titran v. Ackman, 893 F.2d 145, 147 (7th Cr.
1990) (assumng that arrestee's "presence in the jail and the
conpl etion of the booking marked the |ine between '"arrest' and
"detention'").




Qur second reason for not extending the Fourth Amendnent
to cover this period of pretrial detentionis that the Suprene
Court, in several recent cases, has been markedly unwilling to
concede that the Fourth Amendnent protects inmates after

i ncarceration. For instance, in Bell v. WIlfish,®™ the

Suprene Court refused to hold that a pretrial detainee has a
privacy interest in his person that is protected by the Fourth
Amendnent. (The Court then proceeded to find that, even if
the Fourth Anendnent were inplicated, the institution's
practice of requiring detainees to expose their body cavities
for visual inspection after contact visits wth persons from
outside the institution was reasonable). Simlarly, in Hudson
v. Palner,'® the Court concluded that the Fourth Anmendnent
protects neither a prisoner's privacy interest in his prison
cell nor his possessory interest in personal property con-
tained in his cell. W alsofindit significant that Witley
v. Al bers, ! which resolved that the Ei ghth Anmendnent is the
primary source of protection against the official use of force
for convicted prisoners, never even considered the Fourth

Amendnent ' s prohi bition agai nst unreasonable seizures as an

14See Wayne R LaFave, 4 Search and Seizure § 10.9, at 102-
27 (West 1987). But see Wnston v. Lee, 470 U. S. 753 (1985)
(Fourth Amendnent is inplicated when state conpels suspect to
undergo surgery to retrieve evidence).

15441 U.S. 520 (1979).

16468 U.S. 517 (1984).

17475 U.S. 312, 327 (1986).



addi tional source of substantive protection.

Third, and nost inportantly, the Suprene Court's deci -
sions in G ahamand Bell indicate that the due process cl ause
in the Fifth (or Fourteenth) Anmendnent is the appropriate
constitutional basis for pretrial detainee excessive force
suits.1® Al though G aham left open whether the Fourth
Amendnent applies after arrest, it neverthel ess nade clear
that "the Due Process Cl ause protects a pretrial detainee from
the use of excessive force that anpbunts to punishnent."?®
Li kewse, in Bell, the Court concluded that the Court of
Appeals had properly relied on the due process clause in
considering clains of pretrial detainees. Bell holds that
conditions and restrictions of pretrial detention anount to
deprivations of liberty without due process if those restric-
tions or conditions "ambunt to puni shment of the detainee."?°

Witing for the Court, then-Associate Justice Rehnqui st

expl ai ned:
Not every disability inposed during pretrial detention
anpunts to "punishnent" in the constitutional sense,
however. . . . Acourt nust deci de whether the disability

is inposed for the purpose of punishnment or whether it is
but an incident of sone other legitimte governnenta
pur pose. Absent a showi ng of an expressed intent to
puni sh on the part of detention facility officials, that
determ nation generally will turn on "whet her an al terna-

8See al so Ingrahamv. Wight, 430 U S. 651, 671 n. 40
(1977) ("Where the State seeks to inpose puni shnment w thout such
an adjudi cation, the pertinent constitutional guarantee is the
Due Process C ause of the Fourteenth Anmendnent.").

19490 U. S. at 395 n. 10.

20441 U.S. at 535.
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tive purposeto which[therestriction] may rationally be
connected is assignable for it, and whether it appears
excessiveinrelationto the alternative purpose assi gned
[toit]. Thus, if a particular condition or restriction
of pretrial detention is reasonably related to alegiti-
mat e governnmental objective, it does not, w thout nore,
anount to "punishnent." Conversely, if a restriction or
conditionis not reasonably related to a |l egitimate goal -
-if it is arbitrary or purposeless--a court permssibly
may i nfer that the purpose of the governnental action is
puni shment that may not constitutionally be inflicted
upon det ai nees qua det ai nees. %

Qur concl usion that G ahamand Bell indicate the Suprene
Court's intention that |ower courts determ ne whether force
exerted against a pretrial detainee constitutes punishnment
under the Due Process Clause is consistent with this Court's

decisionin Otega v. Rowe, ??2 and the Seventh Circuit's recent

pronouncenent in Titran v Ackman. %

B. PRETRI AL DETAI NEE EXCESSI VE FORCE STANDARD

In our determ nation of what standard of due process
applies to clains of excessive use of force brought by
pretrial detainees, we are first guided by Bell. Bel |
concerned the constitutionality of conditions or restrictions
of pretrial detention and concluded that the proper inquiry is
whet her these conditions anbunt to puni shnent of the detai nee.

To determne if a condition or restriction anounts to "puni sh-

2l1d. at 537-39 (internal citations onitted).

22796 F.2d 765, 767 (5th Cir. 1986) ("Bell first directs us
to the due process clause rather than the Ei ghth Anendnent in
considering clains of pretrial detainees.").

23893 F.2d at 147 ("Did the state punish? . . . is the right question when a captive of the state

claims that she has been attacked by her jailors."). See a| SO, Nartl n A SCh\NartZ
and John E. Kirklin, 1 Section 1983 Litigation, §8 3.9, at 165-66
(Wley 1991).
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ment," a court nust decide whether the disability is inposed
for the purpose of punishnment or whether it is but an incident
of sone other legitimte governnental purpose. Absent proof
of an official's expressed intent to punish, the determ nation
of whether a condition is "punishnent" turns on whether an
al ternative purpose to which the restriction nmay rationally be
connected is assignable for it, and whether it appears
excessive in relation to the alternative purpose assigned to
it.

Wiile this inquiry works well for clains of inproper
conditions or restrictions, it does not lend itself to
anal ysis of clains of excessive use of force in controlling
prison disturbances. In Bell, the Court stated that the
gover nnment nust be able to take steps to naintain security and
that "[r]estraints that are reasonably related to the institu-
tion's interest in maintaining jail security do not, w thout
nore, constitute unconstitutional punishnent . . .."2% Bell
further noted that there is no reason to distinguish between
pretrial detainees and convicted inmates in review ng chal -
| enged security practices because there is no basis to
conclude that pretrial detainees pose any | esser security risk
t hat convicted innmates. ?°

For these reasons, we conclude that excessive use of

force clains by pretrial detainees should not be analyzed

24441 U. S. at 540.
2 d. at 546 n. 28.
12



under Bell's conditions of confinenment standard. |nstead, we
are guided by the standard announced in Witley and Hudson.
Wi |l e these cases specifically addressed cl ai ns of excessive
use of force brought by convicted prisoners, it is inpractical
to draw a line between convicted prisoners and pretrial
detainees for the purpose of mnmaintaining jail security.
Moreover, the Court indicated in Hudson that many of its
concerns in Witley were not limted to Ei ghth Anmendnent
clains but "arise whenever guards use force to keep order."?2®
It further observed that clainms based on excessive force and
claims based on conditions of confinenment are different in
ki nd. 2

Therefore, when a court is called upon to exam ne the
anount of force used on a pretrial detainees for the purpose
of institutional security, the appropriate analysis is that
announced in Witley and Hudson: whether the neasure taken
inflicted unnecessary and wanton pai n and suffering depends on
"whet her force was applied in a good faith effort to maintain
or restore discipline, or maliciously and sadistically for the
very purpose of causing harm"?2®

Oten, of course, there wll be no evidence of the
detention facility official's subjectiveintent, andthe trier

of fact nust base its determ nation on objective factors

26112 S. . at 998.

21 d. at 1000.
21d. at 998, citing Wi tley, 475 U S. at 320-21.
13



suggestive of intent.? The trier of fact would need to
exam ne "the need for the application of force," and the
"threat 'reasonably perceived" by the detention facility
official.'"3 Wen appropriate, the trier of fact nust refl ect
inthis calculus that the detention facility official may have
had to act quickly and decisively. The trier of fact should
al so consider "any efforts to tenper the severity of a
forceful response."3 "[T]he extent of injury suffered by an
inmate is one factor that my suggest 'whether the use of
force could plausibly have been thought necessary' in a
particul ar situation, 'or instead evinced such wantonness with
respect to the unjustifiedinfliction of harmas is tantanount
to a knowing willingness that it occur.'"?

Qur conclusion that Witley and Hudson provide the

22Qur recent decision on remand i n Hudson sunmmari zed sone of
the rel evant objective factors:

1. The extent of the injury suffered;
2. The need for the application of force;

3. The relationship between the need and t he anount of
force used,;

4. The threat reasonably perceived by the responsible
officials; and

5. Any efforts nade to tenper the severity of the
forceful response.

Hudson v. McMIlian, 962 F.2d 522, 523 (5th Gr. 1992).

0Hudson, 112 S. C. at 999.

31 d.

2]d., citing Witley, 475 U S. at 321.
14



correct standard for excessive force suits brought by pretri al

det ai nees neans that this Crcuit's test in Shillingford has

no continuing force.® Neither Witley nor Hudson requires
that a detention facility official's conduct be so excessive
and outrageous that it "shocks the conscience.”" And it is

clear that Shillingford' s "severe" injury elenent did not

survi ve Hudson

Here the district court found, as to the upstairs
i ncident, that Wggins's use of the choke hold and ot her force
used to subdue a non-resisting Valencia and render him
tenporarily unconsci ous was unreasonabl e and was an excessi ve
use of force. The district court further found that the force
Wggins inflicted on Val encia in the drunk tank while Val enci a
was handcuffed, kneeling, and non-resisting "was for no other
pur pose than to punish himprior to any adjudi cati on of wong
doing[,] was clearly excessive and was not in good faith."
The court specifically found Wggins's actions to be "exces-
sive, maliciously and sadistically applied.™

As such, we have no difficulty finding that, in both the
upstairs and downstairs incidents, Wggins used force mali -
ciously and sadistically to cause harm not in a good-faith
effort to maintain or restore discipline. Neither do we have

difficulty deciding that the district court was not clearly

33The Seventh Grcuit in Tjtran, 893 F.2d at 147-48, simlarly over-
ruled Gunz v. Morrissette, 772 F.2d 1395 (7th Cr. 1985), its
subst antive due process standard, which, like Shillingford,
derived fromd.i ck.

15



erroneous in finding Wggins's use of force grossly di spropor-
tionate to the need for action and inspired by nalice. The
district court credited Valencia's testinony that he did not
resist Wggins at any tine, either inthe cell or in the drunk
tank, and we see no basis for reversing that finding. The
sane is true for the district court determ nation's that
Wggins's nalice is evident fromthe very excessiveness of his
conduct--this was no "carel ess or unw se excess of zeal," as
W ggi ns now asserts.

C.__ QUALIFIED I MVMUNI TY

Qualified imunity shields governnent officials perform
ing discretionary functions "fromcivil damages liability as
long as their actions could reasonably have been thought
consistent with the rights they are alleged to have
viol ated. "3* Wet her a defendant asserting qualified imunity
may be personally |iable turns on the objective reasonabl eness
of the defendant's actions assessed in light of clearly
establ i shed | aw. %

In this case, Wggins asserted the defense of qualified
immunity in a notion for summary judgnent. But rather than
rule on the notion, the district court elected to carry it
Wi th the case. Then, at close of trial, the court ruled
agai nst Wggins, stating without el aboration that "[u] nder the

circunstances of this case Wggins is not entitled to quali -

34Anderson v. Creighton, 483 U S. 635, 638 (1987).

%See id., 483 U S. at 639.
16



fied imunity."
W are not certain whether the district court decided
that Wggins could not assert a qualified imunity defense

under Shillingford, or that Wggins was not entitled to

qualified imunity because his behavior was objectively
unreasonable. In support of its ruling, the district court

cited dictumin Stevens v. Corbell,® to the effect that "the

defense of qualified inmunity is unavailable to a police
officer who the plaintiff has alleged thus used excessive

force."3 Later, in Brown v. dossip,*® this court interpreted

St evens as suggesting that the defense of qualified inmmunity
m ght not be available to an official accused of enploying

excessive force under the Shillingford standard because

Shillingford' s malice prong cannot be reconciled with the good

faith requirenent of qualified imunity. After those deci-
sions were rendered, however, we concluded that "scienter is
not material to qualified imunity. . . . It is therefore
irrelevant whether the defendants in this case acted wth
intent to injure as long as their conduct was objectively

reasonable. "3 Wggins, therefore, is not foreclosed from

36832 F.2d at 890.

%1d. at 890.

38878 F.2d 871, 873 n. 2 (5th Gr. 1989). Spe al so Coon v. Ledbetter, 780
F.2d 1158, 1164 (5th Cr. 1986).

pPf annstiel v. Marion, 918 F.2d 1178, 1182 (5th Cir. 1990),
citing Malley v. Briggs, 475 U S. 335, 341 (1986) ("an allegation
of malice is not sufficient to defeat imunity if the defendant
acted in an objectively reasonabl e manner").

17



asserting qualified inmmunity. Wether heis entitled immunity
fromliability, however, turns on whether his use of force was
obj ectively reasonabl e.

The obj ecti ve reasonabl eness of Wggi ns's conduct nust be
measured with reference to the law as it existed at the tine
of the conduct in question.* The force which Val enci a al |l eges
was applied to hi mexcessively was used in 1987, at which tine

Shillingford' s substantive due process standard was the

clearly established law in this circuit for excessive force

clains brought by pretrial detainees. In Shillingford, as

noted earlier, we held that to maintain an excessive force
claim a plaintiff nust prove that the defendant's action
"caused severe injuries, was grossly disproportionate to the
need for action under the circunstances and was inspired by
mal i ce rather than nerely carel ess or unwi se excess of zeal so
that it anounted to an abuse of official power that shocks the
conscience . . .."#

Wggins insists that he is immune fromliability because

Valencia's injuries are not sufficiently "severe," as required

by Shillingford. Wile we acknow edge that there is case | aw

in this circuit suggesting that injuries such as those

sustained by Valencia mght not constitute "severe" injury

under Shillingford, so too is there case |law indicating that

such injuries are indeed "severe." Recitation in appellate

°See Harlow v. Fitzgerald, 457 U S. 800, 818-19 (1982).

41634 F.2d at 265.
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opi nions of such subjective determnations as the relative
severity of an injury do not l|lend thenselves to useful or

instructive conparison.

42Perhaps this point is best made perhaps by a partial recapitulation of this court's decisions on
the elenment of injury. The followi ng cases found injuries to be "severe" under Shl | | | an or d

Shillingford, 634 F.2d at 266 (|l acerated forehead, |eaving a
scar, sustained when a police officer smashed a canera with a

ni ghtstick while photographer was taking a picture); Roberts v.
Marino, 656 F.2d 1112, 1115 (5th Cr. 1981) (nultiple bruises and
scars to the head and body, resulting froma severe beating);

Hi nshaw v. Doffer, 785 F.2d 1260, 1267 (5th G r. 1986) (multiple
contusions and |l acerations resulting in a two day hospital stay
after a beating by an officer, continuing occasional nunbness in
one arm; and Muille v. Live OGak, 918 F.2d 548, 552 (5th Cr
1990) (pinched nerve in the |eQ).

The followi ng cases found injuries to be "significant" under
Mrel: Morel, 876 F.2d at 480 (handcuffs causing scars and
resultlng in dlsabllng fromenpl oynent for two weeks); Hay v.

Irving, 893 F.2d 796, 798 (5th G r. 1990) (bruises to head and
shoul ders, severe brui se to | eg, extensive swelling of jawwth
medi cal testinony that injuries were severe, pinched nerve in the
| eg); and Adans v. Hansen, 906 F.2d 194 (5th G r. 1990) (Il acer-
ated fingers requiring sutures).

In these cases, injuries were deened not "severe" under
Shillingford: Raley v. Fraser, 747 F.2d 287, 289 (5th Cr. 1984)
(bruises on arm scrapes on face, welts raised by handcuffs,
choke hold with sore throat and hoarse voice for tw weeks);

Mark v. Caldwell, 754 F.2d 1260, 1261 (5th Gr. 1985) (slaps to
the face); Muuille, 918 F.2d at 554 (one plaintiff: transient
fear for the safety of another; another plaintiff: small red
mark and fear for safety of unborn child); Pfannstiel, 918 F.2d
at 1185 (one plaintiff: neck strain requiring the wearing of a
collar for about a week; second plaintiff: scratches on arns and
hurt throat from being choked; third plaintiff: aggravation of
pre-existing high blood pressure and marks on wists from hand-
cuffs).

In these cases, injuries were found not "significant" under
Morel: Wsniewski v. Kennard, 901 F.2d 1276, 1277 (5th Cr
1990) (two punches in the stomach and transient fear when officer
pl aced his gun in the arrestee's nouth and threatened to blow his
head off); Wsson v. glesby, 910 F.2d 278, 283 (5th Gr. 1990)
(choke hold causing plaintiff to briefly | ose consci ousness);
Wse v. Carlson, 902 F.2d 417, 417-28 (5th Gr. 1990) (bruises to
chest and forearm hematona on eyelid); Muille, 918 F.2d at 554
(one plaintiff: transient fear for safety of another; another
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The trier of fact, in this case the trial judge, found
Valencia's injuries to be "severe." To the extent we can
productively conpare the description of Valencia' sinjuriesin
the record with the descriptions of injuries reported in
appellate opinions from other excessive force cases, we
conclude that the district court's findings of fact here do
not markedly deviate fromthose in other cases.* Therefore,
applying the "clearly erroneous" standard of review, we refuse
to overturn on appeal the district court's finding of fact

that Valencia' s injuries were "severe" under Shillingford.

[11. CONCLUSI ON

When, as here, the incidents of arrest have |ong since
been conpl eted and the pretrial detainee renmains in detention,
it is the Due Process C ause that provides the appropriate
constitutional basis for determning whether a detention
official's use of deliberate force on such a detainee is

excessi ve. * Nei t her the Unreasonable Search and Seizure

plaintiff: small red mark and fear for safety of unborn child).
“3See cases cited at note 42.

4“Preci sely when the arrest node ceases and the pretrial
det ai nnent node begi ns remai ns an unanswered question, albeit one
of increasingly dimnishing inportance in excessive force cases
gi ven the continued convergence of the various tests under the
Fourth, Eighth and Fourteenth Amendnents for naltreatnent of
arrestees, detainees or convicted prisoners, respectively. Under
any test, the instant jail house altercations occurred well after
all incidents of Valencia's arrest had ceased, so an effort to
wite a bright line of demarcati on between arrest and detention
here woul d produce obiter dicta at best. W therefore |eave to a
future panel the task of addressing that issue when the appropri-
ate factual setting presents itself.
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Cl ause of the Fourth Amendnent nor the Cruel and Unusual
Puni shnent C ause of the Eighth Anmendnent is applicable.

In light of the Suprenme Court's statenents in Bell and
G aham that the appropriate question under the Due Process
Cl ause is whether the detention official's use of force was
wth the intent to punish the pretrial detainee, and gui ded by
that Court's recent decisions in Witley and Hudson on
excessive force clains in the context of prison disturbances,
we hold that this circuit's excessive force standard as

previously set forth in Shillingford is no | onger the appro-

priate one for testing clains of excessive force brought by
pretrial detainees. Henceforth, the questioninthis circuit
for suits brought by pretrial detainees all eging excessive use
of force in the context of a prison disturbance, is that
stated in Hudson: whether force was applied in a good-faith
effort to maintain or restore discipline, or maliciously and
sadistically to cause harm The focus of this standard is on
the detentionfacility official's subjective intent to punish.
But, in determ ning such intent, the cal culus of the trier of
fact must include such objective factors as the extent of
injuries suffered, the apparent need for the application of
force, the degree of force exerted, the threat reasonably
perceived by the detention facility official, and the need to
act quickly and deci sively.

Here, the finding of the district court that the deliber-

ate force used agai nst Val encia by Wggi ns was excessi ve and
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unr easonabl e under the circunstances, and was applied nali-
ciously and sadistically, was not clearly erroneous. As such,
the district court did not err in concluding that Wggins
i ntended to puni sh Val encia--not to restore order or maintain
disciplineinthe jail. Neither didthe district court err in
hol di ng that Wggins was not entitled to qualified imunity.
Inall respects, therefore, the judgnent of the district court
IS

AFF| RMED.
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