IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

NO. 91-5690

UNI TED STATES OF AMERI CA
Pl aintiff-Appellee

ver sus

RUDOLPH ACOSTA
Def endant - Appel | ant

Appeal fromthe United States District Court
for the Western District of Texas

( August 27, 1992)

Before JONES and WENER, Circuit Judges, and LITTLE, D strict
Judge.?

LI TTLE, District Judge:

Appel I ant, Rudol ph Acosta, was found guilty of five counts of
passi ng counterfeit currency and one count of attenpting to pass a
counterfeit bill. On appeal, Acosta asserts that the evidence was
insufficient to support his conviction on Counts 1, 2, 4 and 6. He
al so takes issue with the district court's increase of his offense
| evel, positing that there was no evidence to support the court's
conclusion that Acosta was responsible for nobre than nine

negoti ations of counterfeit currency. Finding noreversible error,

! District Judge of the Western District of Louisiana,
sitting by designation.



we affirmthe convictions. As to the sentencing, we vacate and
remand for the foll ow ng reasons.
l.

There is no serious dispute as to the facts. In early
Decenber of 1990, Rudol ph Acosta attenpted to purchase nerchandi se
of an insignificant value from a San Antoni o, Texas convenience
store. The $20.00 bill tendered by Acosta appeared fishy to the
clerk. She refused to accept it. Acosta replaced the questionable
$20.00 with another seemingly valid bill, conpleted the sale, and
departed the prem ses. The clerk renenbers Acosta telling her that
he probably got the bogus bill from the Desperado, a | ocal
ni ght cl ub.

Suspecting that Acosta intended to pass the counterfeit
currency, the store personnel notified |local police. The
authorities went to the neighborhood and found Acosta in a
| aundromat. Wen questioned, Acosta surrendered the invalid bill,
and again opined that he had probably acquired the noney from a
| ocal nightclub

Gover nnent agents anal yzed the bill and concluded that it was
infact counterfeit. After noting all of theirregularities of the
bill, the governnent assigned it circular nunber, "14923." Thus,
wth this identification numnber , bills wth the sane
characteristics passed in other locales could be traced to this
sane illegal batch

Evi dence was presented that Acosta was in a video rental store

on 23 Novenber 1990 and rented a filmfor cash. The daily cash



recei pts included a No. 14923 counterfeit bill. There was no
direct evidence |linking Acosta to the counterfeit currency. On 25
Novenber 1990, Acosta returned to the video rental store and rented
a video for cash. Again, the deposit included a counterfeit $20.00
bill, No. 14923. As in the prior transaction, there was no
evi dence presented to connect Acosta directly to the counterfeit
currency.

In Decenber of 1990, and January of 1991, the cafeteria
operating in the hospital where Acosta was enpl oyed deposited two
counterfeit twenties, both of which were No. 14923 bills. A
cafeteria enployee testified that Acosta frequently purchased itens
of small value and paid for themw th $10.00 or $20.00 bills. On
New Year's Day, 1991, soneone passed a "14923" $20.00 bill for
mer chandi se at a D anond Shanrock store in San Antonio. The store
manager testified that Acosta had been in the store on the day the
counterfeit $20.00 was passed and had purchased one package of
cigarettes with a $20.00 bill.? Thus, there is evidence placing
Acosta at the store and paying for an itemwith a $20.00 bill. The
ot her transactions (the two video rentals and the two cafeteria
purchases) are quite another story, however. There is no evidence
that Acosta paid for either video with a $20.00 bill, nor is there
evi dence that Acosta was in the cafeteria at any material tinme and
paid for his purchases with a $20.00 bill. In short, according to

Acosta, the evidence is insufficient to support convictions on

2 Acosta may not agree with the jury finding as to the
cigarette purchase transaction, but he does not appeal that
adverse result.



Counts 1, 2, 4 and 6.

Qur standard of review for convictions based upon evidence
allegedly insufficient to support the verdict is well known. W
view the evidence, and all reasonable inferences to be drawn
therefrom in the light nost favorable to the verdict. United

States v. Triplett, 922 F.2d 1174, 1177 (5th Cr. 1991) cert.

denied, 1991 U. S. App. LEXIS 2995, 111 S.C. 2245, 114 L. Ed. 2d 486
(1991). W nust determine if a rational jury could have found
Acosta quilty beyond a reasonable doubt. Not every reasonable
t heory of innocence need be excluded. All credibility choices are

made in favor of the governnment. United States v. Montemayor, 703

F.2d 109, 115 (5th G r. 1983) cert. denied, 464 U S. 822, 104 S.
189, 78 L.Ed.2d 97 (1983); United States v. Geen, No. 91-3573,

5420, 5424 (5th Cr. 1992); United States v. Breque, No. 91-5625,

5440, 5445 (5th Cr. 1992).

Acosta's conplaint that no direct evidence links himto the
counterfeit twenties, even if true, does not carry the day for
reversal . Direct evidence of the defendant's guilt 1is not

required. It is sufficient if the guilt is proved beyond a

reasonabl e doubt by circunstantial evidence alone. United States
v. lvey, 949 F.2d 759, 766-767 (5th Cr. 1991).

To establish a violation of 18 U S.C. § 472, the governnent
must prove that the defendant knew the bills were counterfeit and
that the defendant intended to defraud when he negotiated the
bills. USA v. Lemaire, 712 F. 2d 944, 947 (5th G r. 1983), cert.

deni ed, 464 U.S. 1012, 104 S.Ct. 535, 78 L.Ed.2d 715 (1983).



As we have remarked, Acosta did purchase a pack of cigarettes

with a $20.00 bill. A counterfeit No. 14923 $20.00 bill was
i ncluded in the vendor's bank deposit for that day. It is admtted
that Acosta possessed a "14923" bill when he conducted a

conveni ence store transaction in Decenber of 1990. Acosta ate at

the hospital cafeteria and frequently paid for food itens wth
$20.00 bills. On two occasions counterfeit bills were anong the
cafeteria' s deposits. Acosta on two occasions paid cash for film
rentals. On those two occasions, No. 14923 bills were deposited by
the filmstore. Acosta' s known and adm tted possessi on of one bad
bill, coupled with his purchase of a package of cigarettes with a
$20.00 bill, tethered to his presence at the store while naking a
cash purchase where "14923" bills were discovered, and linked to
his habit of paying for cafeteria food with $20.00 bills produce
circunstances sufficient to support Acosta's conviction on all

counts.

An addi tional piece of evidence, when considered by the jury,
fortifies the verdict. Over Acosta's objection, the jury was
informed that Acosta's brother had been charged wth passing
"14923" bills in the state of Mchigan. On appeal, Acosta argues
t hat possession by his brother of identical counterfeit currency is
irrelevant in Acosta's Texas based crimnal trial. Evi dence of
frequent interstate tel ephoni c communi cati ons between the brothers
was al so introduced. The introduction of the evidence was not
irrelevant. Acosta's brother's possession of identical counterfeit

currency and Acosta's frequent comrunication with his brother may



wel | convince a trier of fact that the defendant's brother was his
source of supply. W note that one of the characteristics of the
"14923" noney is that on many bills the serial nunbers are
i denti cal . Thus, the M chigan Acosta possessed sone bills with
serial nunbers identical to a bill possessed by the Texas Acosta.
Anot her reason for admtting evidence of the filial affinity is
Acosta's denial that he communicated regularly with his northern
brother. The phone tolls cause one to concl ude ot herw se.

But a finding of relevancy will not end our analysis. Al
evidence is not relevant and all relevant evidence is not per se
adm ssi bl e. Rul e 403 of the Federal Rules of Evidence requires
that even rel evant evidence be wei ghed before adm ssion.

Al t hough rel evant, evidence may be excluded if its
probative value i s substantially outwei ghed by t he danger

of wunfair prejudice, confusion of the issues, or

m sl eadi ng the jury, or by considerations of undue del ay,

waste of tine, or needless presentation of cunulative

evi dence.

Fed. R Evid. 403.

We ask the question, "Did unfairness result when evi dence of
the brother's crimnal conduct was admtted?" We think not.
Counsel for defendant Acosta, on cross-examnation of the
governnent's wtness, established that no proof was presented
connecti ng def endant Acosta to any crinmes commtted by his brother.
Moreover, the jury was instructed not to convict Acosta based on
the guilt of any person not on trial. W do not find that the
trial court abused its discretion in admtting evidence of the

defendant's brother's possession of counterfeit currency or

evidence of interstate phone calls. United States v. (onzal ez-
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Lira, 936 F.2d 184, 191 (5th Gr. 1991).
1.

The remai ni ng i ssue to which we nust turn our attentionis the
21 nmonth prison sentence inposed by the trial court. In its
application of the sentencing guidelines, the district court nade
an upward adj ustnent of the offense | evel because Acosta all egedly
passed nore than $2,000.00 in counterfeit currency. The case in
chief only involved $120.00. The additional $1,880.00 stens from
the testinony at the sentencing hearing of governnent agent Edna
Perry. Perry testified that 107 counterfeit "14923" $20.00 bills
were passed in the San Antonio area and attributed those
transgressions to Acosta. If the Secret Service's evidence of
Acosta's trafficking in forged $20.00 bills is accepted, the face
val ue of the counterfeit transactions would exceed $2, 000. 00. The
of fense |level would be increased by one step, according to the
gui del i nes. This increase causes a concomtant increase in the
i npri sonnment range. Wthout this addition, the range is 12-18
nmont hs. Wth the enhancenent, the inprisonnent range is 15-21
nont hs.

Qur mssion in a dispute concerning an appropri ate sentence is
wel | established.

Revi ew of sentences i nposed under the guidelines is
limted to a determnation whether the sentence was
inposed in violation of law, as a result of an incorrect
application of the sentencing guidelines, or was outsi de
of the applicable guideline range and was unreasonabl e.

18 U.S.C. § 3742(e). W accept findings of fact that are

not clearly erroneous. United States v. Goodman, 914
F.2d 696, 697-988 (5th G r. 1990).

US. v. Matovsky, 935 F.2d 719, 721 (5th Gr. 1991).
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Appellant's position is that the trial court was clearly
erroneous when it accepted, as a fact, the assertion that appell ant
was responsi bl e for an additional 107 utterances of "14923" $20.00
bills. The evidence of Acosta's association with the 107
transactions springs fromthe testi nony, as we have sai d, of Secret
Servi ce Agent Edna Perry.

Agent Perry testified at the sentencing hearing that she had
attended the trial of Art Acosta, appellant's brother, the week of
20 May 1991 in Detroit, M chigan. On direct exam nation, Perry
recounted the testinony of the printer of the counterfeit bills,
who stated that he had sent Art Acosta $60,000.00 in "14923"
counterfeit bills. She further testified that 107 bills with the
sanme defects were recovered in the South Texas area. On cross,
however, Agent Perry stated that she had no know edge of any
evi dence i ntroduced at either the M chigan trial or the appellant's
trial that a package was sent by the M chigan Acosta and received
by the Texas Acost a.

The presentence report, adopted by the trial court and based
on Perry's testinony, indicated that there had been 107 passes of
counterfeit currency in the South Texas area. At the sentencing
heari ng, Agent Perry was not sure how many of the passes in the San
Antoni o area had actually been investigated by authorities. She
could only estimate that there had been nore than nine
i nvestigations conpleted. Mre inportantly, Agent Perry testified
that of the many establishnents where "14923" bills were recovered,

inonly nine cases did enpl oyees identify appell ant as havi ng ever



been in the establishnent. The appellant was |ater charged by
superseding indictnment wth seven counts of passing counterfeit
currency, one of which was dismssed with prejudice. The jury
convicted the defendant on all six of the remaining counts in the
indictment. No |ink was ever established between t he appel | ant and
the other 98 passes of counterfeit bills in the South Texas area.

The offense level calculations that include the nine bills
found at the establishnents where the appellant was positively
identified as a custonmer can be supported by the record.
Attributing the remai ni ng 98 passes of simlar counterfeit bills to
the defendant, w thout corroborating identification, or in nost
cases, even an investigation, cannot be supported by the trial
record, the presentence report or the evidence taken at the
sentencing hearing and, in this court's opinion, is clearly
erroneous. In reviewing a challenge to a sentence under the
Gui delines, we nust accept the factual findings of the district
court unless clearly erroneous, but "[a] finding of fact wll not
satisfy this deferential standard, 'when, although there is
evi dence to support it, the reviewing court on the entire evidence
is left wth the definite and firmconviction that a m stake has

been nmade.'" U.S. v. Mtchell, No. 91-1864 (5th Gr. 1992). W

have held "that the party seeking an adjustnent in the sentence
level nust establish the factual predicate justifying the
adjustnment. W have also held that the appropriate analysis for
the district court is whether the party seeking to adjust sentence

level has proved by a preponderance of the relevant and



sufficiently reliable evidence the facts necessary to support the

adjustnent.” U._S. v. Alfaro, 919 F. 2nd 962, 965 (5th Cr. 1990).

Here, it is quite clear that the Perry testinony |acks the
necessary indicia of reliability to support an i ncrease in the base
| evel offense.

Acosta's convictions are AFFI RVED and his sentence i s vacated
and the matter REMANDED for resentencing in accordance with this

opi ni on.
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