UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-5684

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

CARLCS GARCI A,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Texas

(May 28 19992)

Bef ore SNEED, ! REAVLEY, and BARKSDALE, Circuit Judges.
BARKSDALE, Circuit Judge:

Carl os Garcia appeals only his sentence, contending that the
two prior convictions relied on for his career offender enhancenent
constitute only one conviction, pursuant to the Sentencing
GQui delines. W AFFIRM

| .

In April 1991, Garcia pleaded guilty to distribution of heroin

inviolation of 21 U S.C. § 841(a)(1). In issue at sentencing was

the application of the career offender enhancenent based on two

. Senior Circuit Judge of the Nnth Crcuit, sitting by
desi gnati on.



prior state convictions for distribution of heroin.? Although the
Presentence Investigation Report (PSI) did not r econmend
enhancenent, the governnent urged it.® Garcia asserted, as in his
earlier objection, that the prior convictions were "rel ated", as
defined in US S G 8 4Al1.2, and therefore counted for only one
prior conviction for career offender purposes, based on his
contentions, taken fromthe cormmentary to 8 4A1.2, that the state
convictions were part of a common schene or plan and that they had
been consolidated for sentencing. The district court found to the
contrary and sentenced Garcia, as a career offender, to 168 nont hs
i mprisonnent.*
.

The guidelines provide for enhanced punishnent for "career
of f enders". One of the criteria for such status is that "the
def endant has at l|least two prior felony convictions of either a
crime of violence or a controlled substance offense.” U S. S.G 8§
4B1.1.° Section 4B1.2(3) defines "two prior felony convictions"

and provides that, in determ ning whether prior convictions are to

2 At the tinme of the federal ("instant") offense, Garcia was on
parole fromthe state convictions.

3 Before sentencing and after Garcia filed his objection to the
recommended enhancenent, the PSI had been anended by del eting the
reconmendat i on.

4 The applicable guideline sentencing range wthout career
of fender status was 21-27 nonths; wth it, 168-210 nonths.
US. S G Ch. 5 Pt. A(Sentencing Table); § 4Bl1.1

5 The other criteria are that "the defendant was at | east
ei ghteen years old at the tine of the instant offense, [and] the
i nstant of fense of convictionis afelony that is either a crine of
vi ol ence or a controlled substance offense". U S. S.G § 4Bl.1.
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be counted separately, § 4Al.1(a)-(c) controls. Section 4A1.1,
whi ch concerns conputing the defendant's crim nal history category,
speaks of "prior sentences". Section 4Al1.2 defines a "prior
sentence" and provides that "[p]rior sentences i nposed in unrel ated
cases are to be counted separately. Prior sentences inposed in
related cases are to be treated as one sentence for purposes of 8§
4A1. 1(a), (b), and (c)." U S.S.G 8§ 4Al.2(a)(2) (enphasis added).

The official comentary to 8 4Al.2 states that "prior
sentences are considered related if they resulted from of fenses
that (1) occurred on the sanme occasion, (2) were part of a single
comon schene or plan, or (3) were consolidated for trial or
sentencing." US S G 8 4A1.2, comment. (n.3). This court | ooks
to that coomentary on this question. See, e.g., United States v.
Castro-Perpia, 932 F.2d 364, 365 (5th Gr. 1991); United States v.
Ainsworth, 932 F.2d 358, 360 (5th Gr.), cert. denied, = US _ |
112 S. Ct. 327 (1991), and cert. denied, __ US. _, 112 S. C. 346
(1991); United States v. Metcalf, 898 F.2d 43, 46 n.6 (5th Gr.
1990). Garcia maintains that his two prior state convictions for
delivery of heroin are related; that they resulted from of fenses
that (1) were part of a comon schene or plan and (2) were
consolidated for trial and sentencing; and that, therefore, the
district court erred in finding that they were not related and in
appl ying the career offender enhancenent.

This court will uphold a sentence unless it was inposed in
violation of law, inposed as a result of an incorrect application

of the sentencing guidelines; or outside the range of the



appl i cabl e sentenci ng guideline and i s unreasonable. United States
v. Buenrostro, 868 F.2d 135, 136-37 (5th Cr. 1989) (citing 18
US C 8§ 3742(d) and (e)), cert. denied, 495 U S. 923 (1990).
Application of the guidelines is a question of |aw subject to de
novo review, E.g., Castro-Perpia, 932 F.2d at 365. However,
factual findings by the district court are reviewed for clear
error. E.g., Metcalf, 898 F.2d at 44.

The initial query is the standard of review for a district
court finding on whether prior convictions are related. Although
the question is in large part one of fact, this court, wthout
expressly ruling, has viewed this issue as an application of the
gui del i nes, subject to de novo review. This nmuch is certain; it
has not applied the clearly erroneous standard. See Castro-Perpi a,
932 F.2d at 366 ("[t]he district court correctly applied the
Sentencing Quidelines"); Ainsworth, 932 F.2d at 361 ("[w] e thus
hold that the district court did not err"); United States v. Paul Kk,
917 F. 2d 879, 884 (5th Cr. 1990) (the district court "was not [in]
error"); Metcalf, 898 F.2d at 46 ("we conclude that they were not
consol idated for sentencing"); United States v. Flores, 875 F.2d
1110, 1114 (5th Gr. 1989) ("[we find that [the defendant] has
nore than two convictions that are "unrelated' as to their trials
and sentences"). Accordingly, we apply that de novo standard here,
even though a strong -- indeed conpelling -- argunent can be nade
that the clearly erroneous standard of review is appropriate for

whet her prior convictions are related. The circuits are split on



this question;® and this court, in an appropriate case, should
consider giving this issue en banc consideration.’
A

Garcia's first basis for contending that the two state
convictions were "related" is that they were part of a "common
schene or plan". In 1989, he pleaded guilty to tw separate
indictnments for delivery of heroin: the first delivery was to one
undercover officer for $25.00; the second, to another undercover
of ficer for $19.00. The two sales occurred within a nine-day
period and in the sanme vicinity. In the first, Garcia had to go
el sewhere to retrieve the heroin; in the second, he had it wth

hi m

6 The Eight Crcuit applies the clearly erroneous standard, see
United States v. Mau, 958 F.2d 234, 236 (8th Cr. 1992) ("The
district court's decision [regarding whether prior convictions are
related] is a factual determnation subject to the “clearly
erroneous' standard of review "); and the Seventh G rcuit appears
to be leaning towards that standard. See United States v. Brown,
No. 91-1821, 1992 W 69074, at *5 (7th Cr. April 8, 1992). The
Tenth Grcuit applies a hybrid standard of review. United States
v. Villarreal, No. 91-2102, 1992 W 52607, at *1-2 (10th Cr. Mar
23, 1992) (district court findings regarding the facts of the prior
convictions are factual, however, "[t]he neaning of the word
‘related is alegal issue that we review de novo"). The Ninth and
Second Circuits also review de novo the determnation of
rel atedness. See United States v. Houser, 929 F. 2d 1369, 1373 (9th
Cir. 1990) (application of career offender status is reviewed de
novo); United States v. Lopez, No. 91-1561, 1992 W. 71133, at *2
(2d CGr. April 13, 1992) (rel atedness viewed de novo).

! At the sentencing hearing, which was vi deot aped, the district
judge did not enter detailed findings of fact. On the
consolidation prong, he stated only that the cases were not
consol i dat ed. Accordingly, it is nost questionable whether the
findings of fact were sufficient for review under a clearly
erroneous standard.



Al t hough t he gui del i nes do not define "comon schene or plan",

Garcia contends that the termis to be used for 8§ 4Al. 2 purposes as

it is used for the relevant conduct guideline, 8§ 1Bl1.3(a)(2).8

have i nterpreted the rel evant conduct | anguage broadly.

8 Section 1B1. 3 provi des:

Rel evant Conduct (Factors that Determ ne the

Qi del i ne Range)

(a)

Chapters Two (O fense Conduct) and Three

(Adj ust nent s) . Unl ess otherw se specified,
(i) the base offense | evel where the guideline
specifies nore than one base offense |evel
(ii) specific offense characteristics and
(ii1) cross references in Chapter Two, and
(iv) adjustnents in Chapter Three, shall be
determ ned on the basis of the foll ow ng:

(1) all acts and om ssions commtted or aided
and abetted by the defendant, or for
whi ch the defendant would be otherw se
accountable, that occurred during the
commi ssion of the offense of conviction,
in preparation for that offense, or in
the course of attenpting to avoid
detection or responsibility for that
offense, or that otherwse were in
furtherance of that offense;

(2) solely with respect to offenses of a
character for which § 3D1.2(d) would
requi re grouping of multiple counts, al
such acts and om ssions that were part of
the same course of conduct or comon
schene or plan as the offense of
convi ction;

(3) all harmthat resulted fromthe acts or
om ssions specifiedin subsections (a)(1)
and (a)(2) above, and all harm that was
t he obj ect of such acts or om ssions; and

(4) any other information specified in the
appl i cabl e gui del i ne.

(Enphasi s added.)

e

See, e.g.,



United States v. Thomas, 932 F.2d 1085, 1088 (5th Gr.), cert.
denied, = US | 112 S C. 264 (1991), and cert deni ed,

us _ , 112 S. C. 428 (1991), and cert. denied, = US |
112 S. . 887 (1992). (arcia naintains that we should do the sane
for "comon schene or plan" in determ ni ng whet her convi cti ons were
rel ated; and that, because the heroin deliveries involved al nost
i dentical conduct and occurred within the sanme area and wi t hi n days
of each other, they were part of a common schene or plan.

Even if we were to adopt Garcia's analysis and broadly
construe the |anguage of 8§ 4Al.2, an issue we need not reach, the
facts underlying the two state convictions do not establish a
common schene or plan. Although the facts surrounding the cases
may be simlar, " [s]imlar crimes are not necessarily related
crinmes.'” United States v. Mau, 958 F.2d 234, 236 (8th Gr. 1992)
(quoting United States v. Lowe, 930 F. 2d 645, 647 (8th Cr. 1991)).
"[A] relatedness finding requires nore than nere simlarity of
crimes."” United States v. Brown, No. 91-1821, 1992 W. 69074, at *4
(7th Gr. April 8, 1992). GGarcia's "argunent ... would lead to the
illogical result that a defendant who is repeatedly convicted of
t he sane of fense on different occasions coul d never be considered
a career offender under the guidelines.” Mu, 958 F.2d at 236.

Garcia executed two distinct, separate deliveries of heroin.
Al t hough the crines nmay have been tenporally and geographically
ali ke, they were not part of a common schene or plan that would

precl ude inposition of career offender status.



B

Alternatively, Garcia asserts that the two cases are "rel at ed”
because they were "consolidated for trial and sentencing”: the two
i ndi ctments had consecutive nunbers and were filed on the sane day;
the sanme attorney was appointed to represent Garcia in both cases
and submtted one statenent for both representations; the clerk
schedul ed the two cases in the sane court for the sane date and
tinme; the plea agreenents for the two cases refer to each other;
and the ten year sentences for each conviction run concurrently.?®

Garcia notes the consecutive indictnment nunbers, the
scheduling of the cases for the sanme day and tine, the plea
agreenents which refer to each other, and the concurrent sentences
to support his position. The governnent enphasizes the separate
i ndi ctments and docket nunbers, the separate plea agreenents and
sentences, the lack of an order of consolidation, and the
si mul t aneous resol ution of a pending notion to revoke parole for a
1985 heroi n possession case, as discussed in note 9, supra.

This court has already "rejected the proposition that cases
nmust be considered consolidated "sinply because two convictions
have concurrent sentences.'" Ainsworth, 932 F.2d at 361 (quoting
Flores, 875 F.2d at 1114). Likewise, "[we also rejected the
notion that “sentencing on two distinct cases on the sanme day
necessitates a finding that they are consolidated.'" 1d. (quoting

Metcalf, 898 F.2d at 46). Although Garcia contends that his case

o At the sane sentencing proceeding, the state court also
sentenced Garcia to seven years for violation of his parole, to run
concurrently with the sentences for the above convictions.
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presents a uni que conbi nation of these factors, especially a close
factual relationship between the convictions, this precedent
obvi ously weakens his argunent.

Garcia maintains, in any event, that consolidation in Texas
can occur two ways: formally, through the operation of Chapter 3 of
the Texas Penal Code; or informally, through the acqui escence or
consent of a defendant. According to Garcia, an order of
consolidation is not necessary for either procedure.

Under Chapter 3 of the Texas Penal Code, formal consolidation

may occur when the state noves to consolidate two or nore of fenses

"arising out of the sanme crimnal episode". Tex. Penal Code 8§
3.02(a). Section 3.01, as anended in 1987, defines crimnal
epi sode as "the comm ssion of two or nore offenses ... [that are]

commtted pursuant to the sane transaction or pursuant to two or
nore transactions that are connected to constitute a conmon schene
or plan; or ... are the repeated conm ssion of the sanme or simlar
of fenses." Tex. Penal Code 8§ 3.01 (enphasis added).?!® If the
defendant fails to object to the witten notion to consolidate,
consent is inplied. Garza v. State, 687 S.W2d 325, 330 (Tex.
Crim App. 1985); Yohey v. State, 801 S.W2d 232, 244 (Tex. App.--
San Antonio 1990, pet. ref'd). The state, however, did not file

the required notice of consolidation for the two state convictions.

10 Garcia's state offenses occurred in 1988. Prior to 1987,
"crimnal episode" was defined to apply only to of fenses set out in
Title 7 of the Texas Penal Code, O fenses Against Property. Tex.
Penal Code Ann. § 3.01 (1974), anended by Acts 1987, 70th Leg., ch.
387, 8 1 (eff. Sept. 1, 1987).



See Tex. Penal Code § 3.02(b). Therefore, there was no
consolidation notion to which Garcia could have consent ed.

As for the informal consolidation that Garcia maintains can
occur absent such a notion, he cites cases which hold that "pending
indictnments may be consolidated in a single trial wth the consent
or absent an objection by and with the inplied consent of the
defendant." Garza, 687 S.W2d at 330. 1In several of these cases,
however, the state did nove for formal consolidation; and the
defendant failed to object. See id.; Gordon v. State, 633 S.W2d
872, 874 (Tex. Crim App. [Panel Op.] 1982). Mor eover, Yohey,
rendered in 1990, states that "[t]here is no authorization in Texas
law for any other type of consolidation than that provided by
Chapter 3 of the Texas Penal Code". 801 S.W2d at 244. Therefore,
Garcia's contention that informal consolidation can occur in Texas

i S unpersuasive. !

1 Garcia argues that the facts of this case are al nost identical
to those in Castro-Perpia, where the defendant was sentenced in
state court in 1988 for cocai ne of fenses that occurred in 1984 and
1987. 932 F.2d at 365. Apparently, at the sane proceeding, his
1985 sentence of probation for anot her cocai ne of fense was revoked;
he recei ved concurrent sentences for all three cases. 1|d. at 365-
66. Upon a subsequent federal conviction, the district court
determ ned that the 1985 offense was not related to the other two,
but that the 1984 and 1987 cases were related. 1d. at 365. Garcia
mai ntains that this consolidation nust have been informal because
at that tinme, Texas Penal Code 8 3.01 did not provide for
consol i dation of nonproperty offenses.

Castro-Perpia is not persuasive, because the rel atedness of
the 1984 and 1987 offenses was not an issue on appeal. Thi s
court's opinion nerely stated that the cases were consolidated; it
di d not discuss what procedures led to the consolidation. 932 F.2d
at  365. Moreover, 8 3.01 has been anended to allow for
consol i dation of nonproperty offenses.
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Al t hough the concurrent sentences and sentencing on the sane
day are factors to consider when evaluating whether cases are

consolidated, "we ... see little reason automatically to consider
cases to be consolidated where state law is to the contrary.
Instead, a district court nust determne for itself whether the
crimes in fact were related ...." Ainsworth, 932 F. 2d at 361. W
agree with the district court; the evidence does not establish that
the state cases were consolidated for trial or sentencing. The
state did not nove to consolidate the cases; and the state court
treated the two convictions separately, entering separate
sentences, judgnents and pl ea agreenents.
L1,

The judgnent of the district court is

AFFI RVED.

11



