IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-5625

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
Rl CHARD CRUZ BREQUE

Def endant - Appel | ant.

(June 15, 1992)

Appeal fromthe United States District Court
for the Western District of Texas

Before HILL,” KING and DAVIS, Circuit Judges.
KING Circuit Judge:

Ri chard Cruz Breque appeals his conviction for conspiracy in
violation of 18 U S.C. 8§ 371, 18 U S.C. 8§ 1956(a)(3), and 31
U S.C 88 5313 and 5322(a). He also appeals his sentence. W
affirmhis conviction on all counts but vacate his sentence.

| . STATEMENT OF THE CASE

We address the facts of this case in sone detail. As a
result of various investigations by the San Antoni o branches of
the Internal Revenue Service ("IRS") and the United States

Custons Service, the authorities suspected that Breque and others

“James C. Hill, Senior Circuit Judge, Eleventh Crcuit,
sitting by designation.



were | aundering unreported currency through El Centenario, a
money exchange business in Laredo, Texas. Lucila Rangel, a
special agent with the IRS, contacted Breque w th noney

| aundering proposals. Rangel called herself "Lucy Mdreno," and
told Breque that she was a representative of a Mam organization
in need of noney exchange servi ces.

On June 6, 1989, Rangel tel ephoned Breque and asked if he
woul d exchange $20, 000 for pesos. Breque agreed to do so for a
10% conm ssion. Rangel remarked that the rate was very high, to
whi ch Breque responded that he charged that nmuch "because of the
way things are.” Rangel finally assented to Breque's terns and
the two agreed to neet on June 8 at a Denny's Restaurant in
Laredo to finalize the deal

On June 8, 1989, Rangel drove to the Denny's Restaurant and
arrived at the scheduled tinme. Breque and an associ ate, M chael
Zuniga, arrived half an hour later and i nfornmed Rangel that the
three woul d drive together in Rangel's car to a nearby
restaurant, called the Unicorn. Wen the group entered the
Uni corn, Breque arranged for themto sit in a private section.
Fol | ow ng |l unch, Rangel infornmed Breque and Zuni ga that she had
only $15,000. The news upset Breque and he left the table to
make a phone call. \When he returned, he explained that the
peopl e he was dealing wth had backed out of the transaction. He
suggest ed, however, that the three should sinply divide the
$15, 000 between them and exchange the portions individually.

Rangel rejected this proposal, pronpting Breque to assure her



that a man named George Enriquez would join themshortly and
woul d resolve the matter.

Enriquez arrived at the Unicorn a few mnutes |ater and
announced that the necessary pesos were being gathered. At that
point, Breque remarked that if there were any papers to conplete,
he and Enriquez would do so later on. Enriquez grimaced in

response and said "oh, no, no, no. Breque then said "okay" and
Rangel said "okay." Rangel's interpretation of the discussion
was that they had agreed not to file the required Currency
Transaction Report ("CTR')! with respect to the $15, 000 exchange.
The group then drove to the El Centenari o noney exchange.
Breque directed themto a back room of the business and
introduced themto Carlos Castiglioni. Rangel renoved $15,000 in
cash froma canera case and placed it on Castiglioni's desk
Castiglioni counted the noney on a machi ne and handed Rangel a
| arge sum of pesos. No one asked Rangel for any of the
i nformati on necessary to conplete a CTR, and no CTR was filed
relating to that transaction. Follow ng the deal at E
Centenario, the group returned to the Denny's Restaurant and
Rangel paid Breque $1,500 for his services in arranging the
exchange.
On June 15, 1989, Rangel tel ephoned Breque and they agreed

to meet on June 20 in San Antonio to exchange $40, 000 for pesos.

Breque told Rangel that he would cone to her hotel room pick up

1A Currency Transaction Report nust be filed with the IRS
when the amobunt of the exchange exceeds $10,000. See 31 C F.R
8§ 103.22(a)(1) (1991).



her noney, and then drive to a secret highway intersection, where
an unnaned person would neet himto nmake the exchange.

Afterwards, he would return to her hotel roomw th the pesos.
During the sanme phone call, Rangel nentioned that a suspicious

| ooking car had foll owed themon the day of the June 8 neeting,
to which Breque replied:

| don't think, | don't think it was uh, you know, |

don't think it was anything federal or anything.

think it was just a bunch of guys that maybe thought we

3?{?, we had too nuch and maybe they wanted a little
Rangel later interpreted those remarks for the jury as indicating
that Breque "didn't think it was any federal agents or anything.
He just thought it was nmaybe a rip off."

The neeting on June 20, 1990, took place at the Enbassy
Suites Hotel in San Antonio, and was recorded by a hidden video
canera. Due to a m sunderstandi ng between Breque and Rangel, and
because Castiglioni could not supply the required pesos, no
transaction occurred that day. During the neeting, Rangel nade
vei led references to drug dealing and the parties discussed
illegal noney |aundering. D scussing various noney | aundering
techni ques, Rangel criticized the "old, worn out nethod" of

taking noney to a "friendly person.” Breque agreed that the

"friendly banker" nethod would no | onger work because "[t] hey're



all getting burned that way."2? The di scussion progressed as

foll ows:

[Breque:] [L]ike | was . . . telling Mke, one of the
things that's really gotten this thing very bad is al
your TV novies, Mam Vice and everything that's making
everybody kinda jittery, things the way are going .

[ Rangel : ] yeah, and especially when, like |I said,
things get, things are getting warm

[ Breque:] Uh huh

[ Rangel :] in Florida right now. You know, and al ong
t he East

[ Breque:] Yeah, it's strange, all of a sudden, it just
ki nda started goin', | guess they didn't like selling
the boats and cars and everything.® Now they want to
get sone nore noney out sone place else and it's kinda
dunb, it's stupid

[ Rangel :] well, they just, you know, they told ne, you
scout, go West (laughs) and find sonething. Find a way

[ Breque:] you know

[ Rangel : ] because our people are getting very nervous
down there. The people that we normally do business
with .

[ Breque:] Uh hum

[ Rangel :] You know, are very nervous and, and

2 At trial, Rangel explained that, in noney |aundering
jargon, the "friendly banker . . . is a banker who wll sort of
wi nk at the reporting requirenents and sort of let it slide and
take the currency into the bank without filing the proper forns."
Rangel further stated that Breque's comment "they're all getting
burned that way," referred to the fact that "there has been a | ot
of enforcenent activity involving banks and those CIR filing
requi renents.”

3 Rangel explained at trial that "Mam Vice was a
t el evi si on program about narcotics interdiction and about people
getting arrested and for dealing drugs.” She further explained
that Breque's statenent that "they didn't |like selling the boats
and cars" was a reference to the seizure of vehicles and vessels
used in narcotics trafficking.



[Breque:] a |ot, everybody's nervous.

In the course of the conversation, Breque clainmed that he owned
two of fshore corporations and that he could easily handle
$500,000 at a tinme. He also boasted that he had influence with
the Prime M nister of Bernmuda, and advi sed Rangel that she should
consi der opening a bank account there. Breque joked at one point
about the possibility that Rangel was a | aw enforcenent officer:
"l mean, you're not going to put sonebody in jail over there if
you were who, who you mght be, | hope not. |[|'mgoing to knock
on wood on that one."*

Several tinmes during the week after the June 20 neeting
Breque tel ephoned Rangel with various proposals relating to noney
| aundering. On June 27, 1989, Rangel returned one of Breque's
calls and they arranged to neet on July 6 at La Posada hotel in
Laredo to exchange $60, 000 for pesos. Castiglioni testified at
trial that he and Breque worked together on the details of the
July 6 deal. Finding $60,000 in pesos was not easy, however. As
of the norning of July 6, the pair had obtained only $30, 000
worth of pesos and Castiglioni was therefore forced to drive to

Mexico to pick up the remaining half.

4 Breque defended his |l anguage at this neeting by explaining
that he believed he had unwittingly stunbled into the conpany of
"gangsters," and that to avoid being killed as a potenti al
i nformant he pretended to be a gangster hinself. Thus, Breque
used expressions like "friendly banker" because they made his
performance nore realistic. |In fact, he said, he had | earned of
that euphem smin a newspaper article, not through real life
experience. Simlarly, he testified that the |ine about offshore
corporations had popped into his head because he had heard it in
the novie "Lethal Wapon II."



That afternoon, Breque and Castiglioni nmet Rangel and
anot her agent, Ruiz, at the hotel and exchanged the $60, 000 for
pesos. Follow ng the exchange, Rangel paid Breque a 6%
comm ssion. Again, no one asked Rangel for information necessary
to conplete a CTR, and no CTR was filed. Castiglioni admtted at
trial that he nade no effort to acquire this information and
stated that he knew at the tine that everyone concerned w shed to
avoid the CTR filing.

Foll ow ng the July 6 transaction, Castiglioni net directly
w th Rangel and Ruiz on Cctober 11, 1989, Novenber 15, 1989, and
January 24, 1990. On each occasion, they exchanged United States
currency for pesos, and Castiglioni did not report the
transactions. During the first neeting, Ruiz inforned
Castiglioni that their clients were "traffickers" who needed
"nmoney cleaned."” During the second neeting, Castiglion
announced that he would charge an additional 2% fee for his
servi ces because of the dangers involved with |aundering drug
money. During the third neeting, the parties again discussed the
illegal source of the funds.

On June 26, 1990, Rangel phoned Castiglioni and they agreed
that Castiglioni would neet Ruiz and anot her undercover agent for
a $100, 000 "energency" exchange of pesos. This tinme, Castiglion
insisted on a 5% fee. Castiglioni also infornmed Rangel that he
was working with Breque again, and that Breque would assist him
with the planned transaction. At trial, Castiglioni testified

that Breque advised himto increase his fee to 5% because the



"service that we were providing was worth a |lot nore for these
people."” The Governnment cross-exam ned Castiglioni on the
subj ect of the services rendered as foll ows:

[ Governnment:] The service you were providing was worth
a lot nore than the two percent that you were chargi ng?

[ Castiglioni:] Correct.

[ Governnment:] But you were providing the service that
you provide to anybody who wal ked into EI Centenari o.
Ri ght ?

[ Castiglioni:] Yes.

[ Governnment:] | nmean if | canme in with a hundred -- you
m ght have trouble getting it together on the spot, but
if I cane in with a hundred thousand dol |l ars and want ed
to exchange it, you'd do it wth nme, wouldn't you, at
that time, if you could put it together?

[Castiglioni:] Yes, but | have to file a form

[ Governnment:] But you have to file a form That's the
service you're providing is not filing a form and al so
-- but you had been dealing with these peopl e and not
filing a formand not charging themfive percent for
quite sone tine. R ght?

[ Castiglioni:] Correct.

[ Governnment:] But just |like you said to Agent Rui z,
it's got to be nore. It's got to be at |east two
percent because you people are saying that you' re drug
dealers. You got to expect that, so M. Breque is
advi sing that because of the service you're providing,
not just the exchange and not just failing to file a
form because of who you're dealing with

[ Castiglioni:] Correct

[ Governnment:] -- you're going to charge nore. Right?
Ri ght ?

[ Castiglioni:] Correct.
When Breque and Castiglioni arrived at La Posada hotel on the

af ternoon of June 28, federal officers placed them under arrest.



Followng a jury trial in the United States District Court
for the Western District of Texas, Breque was convicted of
conspiring with Castiglioni and Enriquez to fail to file CIRs in
violation of 18 U.S.C. § 371 and 31 U S.C. 88 5313 and 5322(a).°
In addition, Breque was convicted of conspiring with Castiglion
to launder noney represented by a | aw enforcenent officer to be
the proceeds of specified unlawful activity (narcotics sales), in
violation of 18 U.S.C. 8§ 1956(a)(3)(C

Pursuant to United States Sentencing Guidelines ("U S.S.G")
8§ 2S1.1, the district court sentenced Breque to a term of
i nprisonnment of fifty-five nonths, to be followed by a three-year
term of supervised rel ease. He was al so charged $10,000 in fines
and a $100 speci al assessnent. This appeal followed.

[11. DI SCUSSI ON
A

Pursuant to 31 U.S.C. § 5313(a) and 31 C F.R
8§ 103.22(a)(1), financial institutions nust file CTRs with the
| RS when they engage in individual currency transactions
exceedi ng $10,000. A person who "willfully" violates the above
provi sions conmts an offense under 31 U . S.C. § 5322(a). See,

e.q., United States v. Gollott, 939 F.2d 255, 257 (5th Cr

1991). Though the primary responsibility for filing CTRs rests
wth the agents of the financial institution, "a custoner's

collusion with a financial institution to avoid filing CTRs .

> Castiglioni pleaded guilty to this crine prior to Breque's
trial.



constitutes an unlawful conspiracy in violation of 18 U S. C

§ 371." United States v. Cure, 804 F.2d 625, 628 (11th G

1986) (citations omtted).

Breque contends that the evidence is insufficient to convict
hi m of conspiracy to fail to file CIRs in violation of 18 U S. C
§ 371 and 31 U.S.C. 88 5313 and 5322(a). W note that the

evi dence agai nst Breque was sufficient to convict himif "any

rational trier of fact could have found the essential el enents of

the crinme beyond a reasonable doubt."” United States v.
Contreras, 950 F.2d 232, 236 (5th Cr. 1991) (citing United
States v. Lenons, 941 F.2d 309, 314 (5th Cir. 1991)), cert.

denied, 60 U S. L.W 3798 (1992). W review the evidence "in the
light nost favorable to the governnent, drawing all reasonable
inferences in favor of the jury's verdict." I1d.

W find that there is evidence show ng that Breque willfully
conspired with Castiglioni and Enriquez to fail to file the CITRs,
because he knew of the reporting requirenents and decided not to

conply with them See United States v. O Banion, 943 F.2d 1422,

1429 (5th Gr. 1991). On June 8, 1989, Breque net wth Range
and di scussed exchangi ng her $15,000 for pesos. Breque
apparently understood the $10,000 filing requirenent because he
recommended that he, Rangel, and Zuni ga divide her $15,000 and
exchange the portions individually. Breque subsequently

i ntroduced Rangel to Castiglioni who effected the exchange.
Castiglioni did not file a CTR, and nmade no inquiries of Rangel

so that he could have done so. Wile Breque contends that he

10



merely stood idly by and watched Castiglioni nake the exchange,
it is undisputed that he introduced Rangel and Castiglioni for
t he purpose of exchangi ng currency.

The conversation at the Unicorn, during which Breque
inquired as to whether he should file fornms (and subsequently
assented to Enriquez' refusal to do so) denonstrates that Breque
knew of the reporting requirenents, yet neverthel ess agreed not
to file a CTR  Furthernore, as the Governnent points out, the
manner in which the exchange was arranged -- backroom neeti ngs,
mysterious cars, a 10% conm ssion for Breque's services --
suggests that the participants were aware that their activities
were illegal. At one point, Breque assured Rangel that the car
follow ng themwas "not federal or anything." At the June 20
nmeeting, Breque |ectured Rangel as to noney | aundering
techni ques, and joked about the possibility that she was a | aw
enforcenent officer. Breque arranged for the second unreported
currency exchange with Castiglioni and received 6% conm ssi on.
Finally, Breque hel ped Castiglioni plan the $100, 000 unreported
transaction that led to their arrest.

A rational jury could have found that the evidence proved
all elements of the crinme. Sufficient evidence therefore
supported Breque's conviction for conspiracy to fail to file
CTRs.

B
Breque al so contends that the evidence was insufficient to

convict himof conspiring with Castiglioni to violate

11



8§ 1956(a)(3)(C). 18 U.S.C. 8§ 1956(a)(3) provides, in relevant
part, as foll ows:

(3) Woever, with the intent --

(C to avoid a transaction reporting requirenment
under State or Federal |aw,

conducts or attenpts to conduct a financial transaction

i nvol ving property represented by a | aw enf orcenent

officer to be the proceeds of specified unlawful

activity, or property used to conduct or facilitate

specified unlawful activity, shall be fined under this

title or inprisoned for not nore than 20 years, or

both. For purposes of this paragraph . . . the term

"represented” neans any representation nmade by a | aw

enforcenent officer or by another person at the

direction of, or with the approval of, a Federal

of ficial authorized to investigate or prosecute

violations of this section.
18 U.S.C. 8§ 1956(a)(3)(C). Subsection (c)(7) defines "specified
unl awful activity" to include a wi de range of crines, including
violations of the narcotics laws. 18 U S.C. § 1956(c)(7). To
prove a violation of this section, the Governnent nust prove (1)
that the defendant conducted or attenpted to conduct a financi al
transaction, (2) with the intent to avoid a transaction reporting
requi renent, and (3) that the property involved in the
transaction was represented by a | aw enforcenent officer to be
the proceeds of specified unlawful activity. 18 U S. C
8§ 1956(a)(3)(0.

Prong one of the test is uncontested, and our anal ysis above
satisfies prong two. Only prong three, whether a | aw enforcenent
of ficer represented that the currency presented for exchange was

the proceeds of unlawful activity, is at issue.

12



Breque argues that the Governnent is trying to hold him
responsi ble for revelations made by Rangel to Castiglioni after
Breque left the alleged conspiracy. On Cctober 11, 1989, Rangel
explicitly told Castiglioni that her Mam clients were
"traffickers" who needed "noney cleaned." Later, Castiglioni
stated that he would increase his fee because of the dangers
i nvol ved i n exchangi ng drug noney.

We recogni ze that Rangel never explicitly informed Breque
that the dollars were the proceeds of drug activity. She did,
however, allude to it strongly. During their June 20 di scussi on,
Rangel told Breque that "ny people down in . . . Florida wanted
me to ask you sone things, uh, we've got kind of a problem.
we've got a |lot of noney coming in," which they needed to put
"into a useable form" Rangel also stated that "things are
getting pretty warmin Florida right now," to which Breque
responded that the television show "M am Vice," a show about
narcotics dealing, "made everybody kinda jittery." Breque also
opi ned that |aw enforcenent agents were no | onger satisfied
"selling the boats and cars and everything," referring to the
seizure of itens used in drug trafficking. Wile Rangel's
| anguage with Breque may have been anbi guous (unli ke her express
representations to Castiglioni) to a | aynan, Breque's responses
reveal that Breque understood her comments to nean that the
currency cane fromdrug trafficking activity. Furthernore, on
June 28, 1990, Breque joined Castiglioni to plan the $100, 000

transaction which led to their arrest. Just prior to the

13



schedul ed transacti on, Breque advised Castiglioni to charge a 5%
comm ssi on because of the dangers of dealing with drug deal ers.
This, too, indicates that Breque understood Rangel to nean that
her funds derived fromdrug-related activities.

W find that there is sufficient evidence fromwhich a jury
m ght concl ude that Rangel represented to Breque that the funds
were the proceeds of drug activities. A rational jury could have
found Breque guilty of conspiracy to violate 18 U S. C
8§ 1956(a)(3)(0O).

C.

Breque next contends that the district court erred when it
instructed the jury as to "deliberate ignorance."® The term
"del i berate ignorance" "denotes a conscious effort to avoid
positive know edge of a fact which is an el enent of an offense
charged, the defendant choosing to remain ignorant so he can
pl ead | ack of positive know edge in the event he should be

caught." See United States v. Chen, 913 F.2d 183, 191-92 (5th

6 The instruction reads as foll ows:

The word "knowi ngly," as that term has
been used fromtinme to tine in these
i nstructions, neans that the act was done
voluntarily and intentionally, not because of
m st ake or acci dent.

You may find that a defendant had
know edge of a fact if you find that the
def endant deliberately closed his eyes to
what woul d ot herwi se have been obvious to
him Wile know edge on the part of the
def endant cannot be established nerely by
denonstrating that the defendant was
negligent, careless, or foolish, know edge
can be inferred if the defendant deliberately
bl i nded hinself to the existence of a fact.

14



Cir. 1990) (quoting United States v. Restrepo-Ganda, 575 F.2d

524, 528 (5th Cir.), cert. denied, 439 U S. 935 (1978)); see also

United States v. Lara-Velasquez, 919 F.2d 946, 951 (1976).

Because Breque did not object to this instruction at trial,
we review it for plain error.” See Fed. R Crim P. 52(b).
According to Rule 52(b), "[p]lain errors or defects affecting
substantial rights nmay be noticed although they were not brought
to the attention of the court.” This court has defined "plain
error" as "error which, when examned in the context of the
entire case, is so obvious and substantial that failure to notice
and correct it would affect the fairness, integrity or public

reputation of judicial proceedings." United States v. Lopez, 923

F.2d 47, 50 (5th Gir.), cert. denied, 111 S.Ct. 2032 (1991).

This circuit applies a two-part test in deciding whether the
district court erred in giving a "deliberate ignorance"

i nstruction. Lar a- Vel asquez, 919 F.2d at 952. Fi rst, evidence

at trial, viewed in the light nost favorable to the Governnent,

must show t hat the defendant was subjectively aware of a high

probability of the existence of the illegal conduct. Second, the
evi dence nust show that the defendant purposely contrived to
avoid learning of the illegal conduct. |d. The purpose of this

test is clear: if there is no evidence indicating the defendant

" Breque notes that he objected to the "deliberate

i gnorance" instruction in his notion for a newtrial. That
obj ecti on was not contenporaneous, however, and therefore the
plain error standard still applies. See United States v. Wnn,

948 F.2d 145, 159 (5th Cr. 1991) (objection to jury instruction
after jury deliberates is not contenporaneous and is reviewed for
plain error), cert. denied, 112 S. C. 1599 (1992).

15



subj ectively knew his act to be illegal, a deliberate ignorance

instruction "poses the risk that a jury m ght convict the

def endant on a | esser negligence standard -- the defendant should
have been aware of the illegal conduct."” 1d. at 951 (enphasis in
original).

As to the CIR of fense, Breque contends that the instruction
was wongly given because the "jury may well have concl uded t hat
the Governnent was only obligated to prove that Breque should
have known of the reporting requirenents." W disagree. As we
di scussed earlier, the jury was presented wth consi derable
evi dence that Breque, in fact, knew of the reporting
requi renents. Indeed, in the conversation at the Unicorn, Breque
specifically raised the issue. The instruction could not have
msled the jury as to the proper standard to apply.

Breque al so contends, in sonewhat oblique fashion, that the
instruction may have confused the jury into concluding that it
coul d convict Breque of violating 18 U S.C. 8§ 1956(a)(3) if it

found that he should have known the noney to have been from

speci fied unlawful activity, even absent proof by the Governnent
that a representation was nade by Rangel as to the source of her
funds. This contention, too, has no nerit. As we have noted
above, for purposes of 8 1956(a)(3), the Governnent put forth
sufficient evidence that Rangel made representations to Breque
that the noney was proceeds of specified unlawful activity. The
instruction in no way suggested that the Governnent need not have

proven that Rangel nade a representation. Indeed, the jury

16



instruction which dealt specifically with 18 U S.C. § 1956(a)(3)
made clear to the jury that the Governnent had to prove that
Rangel made a representation. Accordingly, there was no error in
giving the deliberate ignorance instruction.
D

Over Breque's objections at sentencing, the district court
rai sed Breque's base offense |level by three levels pursuant to
US S G 8 2S1.1(b)(1). At the time Breque was sentenced, that
section provided as foll ows:

| f the defendant knew that the funds were the proceeds

of an unlawful activity involving the manufacture,

i nportation, or distribution of narcotics or other

control | ed substances, increase by 3 |evels.
US S G 8 2S1.1(b)(1) (Nov. 1990) (enphasis added). W review

the district court's application of the Sentencing Cuidelines de

novo, see United States v. Wiite, 945 F.2d 100, 101 (5th Cr

1991), but review the district court's factual findings only for

clear error. United States v. Bachynsky, 949 F.2d 722, 734 (5th

Cr. 1991).

Breque argues that the noney was not the proceeds of an
unl awful activity because it was Governnent "sting" noney. As
such, he reasons, he could not "know' the funds to be the
proceeds of unlawful activity. To "know' a fact, he suggests,
inplies the existence or truth of that fact. The plain | anguage
of the section, he concludes, precludes its application to his

case.?®

8 Breque al so argues that 8§ 2S1.3(b) (1) should apply rather
than 8 2S1.1(b)(1). This argunent ignores the fact that the

17



According to the Governnent, however, for a defendant to
"know' that funds are the proceeds of unlawful activity requires
only that the defendant be subjectively certain that such is the
case. "Know' suggests a high degree of subjective confidence as
to a fact, according to the Governnent, but does not require that
the fact be objectively true.

This is an issue of first inpression in any circuit,

i nasmuch as the only decisions to have exam ned the 1990 version
of § 2S1.1(b)(1) involved the | aundering of actual proceeds of

narcotics dealing. See United States v. Restrepo, 936 F.2d 661

665 (2d Gr. 1991); United States v. Atterson, 926 F.2d 649 (7th

Cr.), cert. denied sub nom Laurelez v. United States, 111 S. C

2909 (1991). Fortunately, we need not now opine as to the
meani ng of "know edge," because we have adequate gui dance for our
consideration of 8§ 2S1.1(b)(1) fromthe anended secti on,
ef fective Novenber 1, 1991, which was not applicable to Breque.
The new gui del i ne reads:
| f the defendant knew or believed that the funds were
proceeds of an unlawful activity involving the

manuf acture, inportation, or distribution of narcotics
or other controlled substances, increase by 3 |evels.

US S G 8 2S1.1(b)(1) (Nov. 1991) (enphasis added). Appendix C
of the 1991 Anendnents describes the purpose of the anendnent to
8§ 2S1.1(b)(1):

Section 2S1.1(b)(1) is anended by inserting "or
believed" imrediately foll ow ng "knew' .

el enment di stinguishing these two sections is that the funds
| aundered cone fromnarcotics activity. Section 2S1.1(b) (1)
speaks directly to the |aundering of narcotics proceeds.

18



Thi s amendnent revises this guideline to reflect the
enact nent of subsection (a)(3) of 18 U S.C. § 1956 that
aut hori zes undercover "sting" operations in noney

| aundering cases. Such cases differ fromthose
prosecut ed under subsection (a)(1) in that the noney
being | aundered is not actually crimnal proceeds, but
is governnment "sting" noney that an undercover officer
represents to be crimnal proceeds. In all other
respects, subsections (a)(1l) and (a)(3) are the sane.
The effective date of this anendnent is Novenber 1,
1991.

US S G App. C Anendnent 378 (1991) (bold omtted).
Wi |l e recogni zing that the "believed" standard does not
apply here because it works a substantive change of the

guideline, see United States v. MIller, 903 F.2d 341, 347-49 (5th

Cir. 1990), the Governnent argues that the anended section
suggests the intention behind the earlier draft of § 2S1.1(b)(1).
We disagree. Section 2Sl1.1(b)(1) was anended expressly to

i ncl ude defendants caught in Governnent sting operations. The
addition of the term"believe" to effect this purpose suggests
quite strongly that the word "know' in the version of §
251.1(b)(1) relevant here is insufficient, by itself, to
enconpass the state of m nd of defendants caught | aundering noney

that is not, in fact, the proceeds of drug activity. See United

States v. Payne, 1992 U. S. App. LEXIS 9577 (6th Cr. My 5, 1992)
(finding that amendnent of 8 2Sl1.1(b)(1) enconpasses individuals
who "believe" that sting funds are proceeds of unlawful narcotics
activity). As the anendnent to the guidelines shows, for the
specific purposes of 8 2S1.1(b)(1), Breque only "believed" the
nmoney to be proceeds of narcotics activity, but could not "know'

it to be so. Accordingly, the application of US S G
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8§ 2S1.1(b)(1) to raise Breque's base offense |level three levels
was error.
[11. CONCLUSI ON
We AFFI RM Breque's conviction on all counts. As to his
sentence, we VACATE and REMAND to the district court for

resentenci ng consistent with this opinion.
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