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No. 91-5562

VERNELL CARSCN,
Peti ti oner- Appel | ant,
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JAMES A. COLLINS, Director, Texas
Departnent of Crim nal Justice,
Institutional D vision, ET AL.,
Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas

( June 8, 1993 )

Before POLI TZ, Chief Judge, JOHNSON and JOLLY, G rcuit Judges.
POLI TZ, Chief Judge:

Vernell Carson appeals the denial of his petition, under
28 U.S.C. 8§ 2254, for habeas corpus relief. Finding no error, we
affirm

Backgr ound

I n February 1985, Roberta Smth and Janet Chase took ten-year-
old Carlette Deary to the hospital because of conplaints of genital

pai n. Exam nation by physicians reveal ed evi dence of sexual abuse,



including a positive test for gonorrhea. Carlette said that
Carson, her nother's live-in boyfriend, had repeatedly subjected
her to sexual assaults. Several weeks later Carlette restated her
all egations of abuse during a videotaped interview conducted by
Cheryl Boyd, a social worker with the Texas Departnent of Human
Resour ces. The Texas state grand jury indicted Carson for
aggravat ed sexual assault on a child. Carson pleaded not guilty
but admtted a prior conviction qualifying him for enhanced
sentencing as a repeat offender. Boyd and Carlette both testified
at Carson's jury trial. Wthout objection from defense counsel,
the prosecution introduced the videotape into evidence, as
permtted by Tex. Code Crim Proc. § 38.071.! Carson was convi cted
and sentenced to 35 years i nprisonnent. The Texas Court of Appeals
affirmed the conviction.

Carson subsequently filed three unsuccessful state petitions
for post-conviction relief. The first petition, denied due to the
pendency of his direct appeal, alleged defects in the indictnment
and i neffective assi stance of counsel because of the failure by his
attorney to object to those defects. The second, denied on the
merits, raised anewthe points stated in the first and al so cl ai ned

error inthe trial court's failure to grant a mstrial for inproper

1As Carson repeatedly points out, after his conviction the
Texas Court of Crimnal Appeals held 8§ 38.071 facially
unconstitutional as violative of due process and confrontation
guar antees of both the Texas and United States Constitutions. Long
v. State, 742 S.W2d 302 (Tex. Crim App. 1987), cert. denied, 485
U S 993 (1988). However, in Briggs v. State, 789 S. W 2d 918 ( Tex.
Crim App. 1990), the Texas court retreated fromthe stand it took
in Long, holding that 8 38.071 does not on its face deprive
crim nal defendants of any constitutional right.
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introduction into evidence of a prior crimnal conviction. 1In his
third petition Carson clained that use of the videotape deprived
hi mof his sixth amendnent confrontation rights and of due process
of law, and that his attorney's failure to object to adm ssioninto
evidence of the videotape anmpbunted to ineffective assistance of
counsel. The Texas Court of Crimnal Appeals, rejecting a trial
court recommendation, denied Carson relief on this third
application.?

Carson then filed the i nstant federal habeas application under
28 U.S.C. 8§ 2254 claimng that use at trial of the videotape, as
well as hearsay testinony by several wtnesses, violated his
confrontation rights under the Constitutions of the United States
and Texas and deprived him of due process of |aw He further
clains that his attorney's failure to challenge at trial or on
appeal the adm ssion into evidence of the videotape and hearsay
testinony constituted i neffective assi stance of counsel. The trial
court, adopting the recommendation of a magistrate judge, granted

summary judgnent for the state. Carson tinely appeal ed.

Anal ysi s

Carson assigns as error the district court's adverse ruling on

2See Ex parte Carson, 778 S.W2d 471 (Tex. Crim App. 1989)
(table). In denying Carson's petition, the Texas court relied on
Ex parte Crispen, 777 S.W2d 103 (Tex. Crim App. 1989), where it
held that absence of a tinely objection to use of videotape
testinmony under 8§ 38.071 precludes application of Long on
collateral attack



his confrontation clause® and due process clains. He also
challenges the district court's holding with regard to his
ineffective assistance of counsel clains. We address these
contentions in turn.

A. Confrontation C ause

The confrontation cl ause, applicable to the states through the
fourteenth anendnent,* provides that "[1]n all crim nal
prosecutions, the accused shall enjoy the right . . . to be
confronted with the witnesses against him"® The guarantees of a
face-to-face confrontation with witnesses at trial and of the right
to cross-exam ne those witnesses serve to protect the integrity of
the fact-finding process in crimnal trials.® |ndeed, the Suprene
Court has recognized cross-examnation as the "greatest | egal
engi ne ever invented for the discovery of truth."’” Carson argues
t hat because Carlette did not nmake her videotaped statenents under
oath, in his presence, and whil e subject to cross-exam nation, use

of those statenents at trial deprived him of his confrontation

3Carson does not on appeal renew, and we therefore do not
address, his confrontation clause challenge to the prosecution's
use of hearsay testinony at trial.

“Poi nter v. Texas, 380 U. S. 400 (1965).

SU.S. Const. anend. VI.

°E. 9., Coy v. lowa, 487 U.S. 1012, 1019-20 (1988) (quoting
Kentucky v. Stincer, 482 U S. 730 (1987)); Maryland v. Craig, 497
U S 836 (1990). The confrontation clause al so ensures that the

W t nesses agai nst a crimnal defendant will testify under oath, and
permts jurors to base their credibility assessnents concerning
t hose wi tnesses upon observation of their deneanor. Craig.

‘California v. Geen, 399 US. 149, 158 (1970) (gquoting
5 J. Wgnore, Evidence § 1367 (3d ed. 1940)).
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clause rights. W cannot agree.

The Suprene Court has noted that introduction of out-of-court
statenments, even if unreliable, does not violate the confrontation
cl ause where the declarant testifies at trial subject to full and
ef fective cross-exam nation.? In the instant case, Carlette
testified at trial about her charges agai nst Carson and was subj ect
to unrestricted cross-exam nation. Carson had a full opportunity
to test before the jury both Carlette's all egations of sexual abuse
and the circunstances under which she nmade her videotaped
statenment, with the benefit of both the oath and of face-to-face

confrontation. The confrontation clause requires no nore.®

8United States v. Oaens, 484 U.S. 554, 560 (1988); G een.

°See Story v. Collins, 920 F.2d 1247 (5th Cir. 1991) (where
victimin child sexual abuse case testified at trial subject to
full cross-exam nation, confrontation clause not violated by
testinony of another wtness concerning victims extrajudicial
statenents); accord United States v. Spotted War Bonnet, 933 F.2d
1471 (8th Gr. 1991) (sane), cert. denied, 112 S. C. 1187 (1992);
Jones v. Dugger, 888 F.2d 1340 (11th G r. 1989) (sane); Briggs (no
denial of <confrontation rights or fundanental wunfairness in
presentation of videotaped statenent under section 38.071 where
sexual abuse victim gave live testinony subject to full cross-
exam nation during prosecution's case-in-chief at trial). Carson
argues with sone force that this case differs fromGeen and Story
in that the videotape actually permtted the jury to observe
Carlette's deneanor as she made statenents incrimnating him In
that respect, Carson clains that face-to-face confrontation and
cont enpor aneous cross-exam nation wuld have elimnated the
potentially unbal anced inpact of those statenents on the jury.
Several factors in the instant case, however, lead us to find this
argunent unpersuasi ve. W first note that Boyd did not enploy
unduly leading interviewng techniques in eliciting Carlette's
vi deot aped statenent, and that Carlette did not rehearse her
statenent with Boyd prior to making the tape. In addition, as
Carson concedes, Carlette testified subject to cross-exam nation by
Carson's attorney al nost i nmedi ately after the prosecution screened
the videotape at trial. On facts such as these, we cannot assign
cruci al significance to contenporaneous cross-exam nation as Carson
i nsists we shoul d.




B. Due Process

Carson next clains that the prosecution's use of the videotape
repeatedly placed Carlette's story before the jury and exposed
jurors to prejudicial remarks by Boyd,!® rendering his trial
fundanmentally unfair and denying him due process.!! W are not
per suaded. Federal habeas corpus relief |lies when state court
evidentiary rulings result in fundanental unfairness or abridge a
specific constitutional right.* Suchrelief is in order only where

the challenged evidence is a crucial, critical, or highly
significant factor in the context of the entire trial."*¥ Carson
concedes that Carlette's live testinony precisely matched her

recorded statenments; the Jlatter thus constituted at worst

°Carson here identifies two remarks by Boyd during her
interviewwth Carlette. At one point, Boyd told Carlette to tel
her "what [Carson] did so we can get sonething done about it."
Later, she told Carlette "it isn't your fault . . . but he's sick
and so we're going to see if we can get sone hel p because he needs
sone help."

1Carson also assigns as violative of due process the
availability of the videotape to the jury during its deliberations.
Carson neither objected when the state trial court permtted the
jury to take the videotape into the deliberation room nor raised
this point on direct appeal or in any of his three state habeas
corpus petitions. In the district court, Carson nentioned
availability of the videotape to the jury only in asserting that he
suffered prejudice as a result of a sixth amendnent violation. He
did not, however, assert that this availability itself denied him
due process, and thus failed to bring his claimto the district
court's attention. This failure precludes its consideration on
appeal. E.q., Johnson v. Puckett, 930 F.2d 445 (5th Cr.), cert.
denied, 112 S. Ct. 252 (1991); United States v. Smth, 915 F. 2d 959
(5th Gr. 1990).

12Johnson v. Bl ackburn, 778 F.2d 1044, 1051 (5th Cr. 1985).

BThomas v. Lynaugh, 812 F.2d 225, 230 (5th Gr.), cert.
deni ed, 484 U. S. 842 (1987); Johnson.
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cunmul ative evidence, adm ssion of which does not warrant habeas
corpus relief.* Simlarly, Boyd' s allegedly inproper statenents --
with regard to which Carson had a full opportunity to cross-exam ne
-- clearly played no significant role in the trial, and therefore
did not vitiate its fundanental fairness.? Carson's clains inthis
regard founder. 16

C. Ineffective Assistance of Counsel

Carson finally clainms ineffective assi stance of counsel in his

attorney's failure to object when the prosecution offered the

14Johnson; Corpus v. Estelle, 571 F.2d 1378 (5th Cr.), cert.
deni ed, 493 U.S. 957 (1978).

%I'n this connection, we note Carson's ability to identify only
two prejudicial statenents by Boyd during the interview. Review of
the videotape indicates that Boyd nade these statenents only in
reactionto Carlette's story of abuse. The statenents thus had, at
worst, mnimal inpact on the jury. See Jernigan v. Collins, 980
F.2d 292 (5th Cr. 1992) [cert. filed 4/20/93] (prejudicial
testi nony not ground for habeas corpus relief where given subject
to cross-examnation and insignificant in relation to other
evi dence presented by state).

®Carson further suggests a due process violation in the
application by the Texas Court of Crimnal Appeals of a
cont enpor aneous objection rule to deny him the benefit of its
| at er-announced Long opi nion. We cannot agree. Crim nal
def endant s general ly may preserve evidentiary rulings for appell ate
revi ewonly through cont enporaneous objection. Tex. R Cim Evid.
103(a)(1). Texas | aw excuses contenporaneous objection where a
defendant |ater asserts a "novel" constitutional claim Crispen
(citing Mathews v. State, 768 S.W2d 731 (Tex. Crim App. 1989)).
However, at the tine of Carson's trial, Texas appellate courts had
split over the validity of Tex. Code Cim Proc. § 38.071
Conpare, e.q., Alexander v. State, 692 S.W2d 563 (Tex. App. 1985)
(uphol di ng statute), vacated, 753 S.W2d 401 (Tex. Crim App. 1988)
wth Long v. State, 694 S.W2d 185 (Tex. App. 1985) (hol ding
statute invalid), aff'd, 742 S .W2d 302 (Tex. Crim App. 1987).
Potential constitutional infirmty in 8§ 38.071 thus hardly
presented a novel issue. Carson's claim of unfair surprise and
prejudice in the application to him of the contenporaneous
objection rule rings holl ow




vi deotape into evidence and to raise the point on direct appeal.
In Strickland v. Washi ngton, '’ the Suprene Court held that in order
to substantiate an ineffective assistance of counsel claim the
petitioner nust establish both the attorney's deficient performance
and prejudice to the defense flow ng fromthat deficiency. Habeas
corpus petitioners seeking relief on this basis bear the burden of
denonstrating both of these elenents.?!® To satisfy the first
Strickl and prong, a defendant nust denonstrate attorney performance
out side the wi de range of reasonabl e professional assistance, and
nust overcone a presunption of adequacy.!® After surnounting this
first hurdle, the defendant nust further denonstrate "a reasonable
probability that, but for counsel's unprofessional errors, the
result of the proceedi ng woul d have been different."?°

The district court here found that, due to a split in Texas
i nternmedi ate appel |l ate decisions concerning the validity of Tex.
Code Crim Proc. § 38.071 at the tinme of Carson's trial, failureto
object at trial to use of the videotape and to raise the point on
direct appeal did not constitute deficient performance. Wile we
tend to agree with the district court that Carson did not receive
i neffective assistance of counsel in violation of the sixth

anendnent, we prefer to rest our holding on Strickland' s prejudice

17466 U.S. 668 (1984).

8vartin v. Maggio, 711 F.2d 1273 (5th Cir. 1983), cert.
deni ed, 469 U. S. 1028 (1984).

9GSt rickland, 466 U.S. at 699.
201 d,. at 694.



prong. Absence of an objection to the prosecution's introduction
of the videotape neither deprived Carson of his sixth anendnent
confrontation rights nor brought evi dence before the jury rendering
his trial fundanentally unfair. Even assum ng arquendo that
Carson's attorney should have objected, we find no reasonable
I'i kel i hood that such an objection woul d have changed t he out conme of
Carson's trial.?? This claimlacks nerit.

Concl usi on

For the foregoi ng reasons, the judgnent of the district court

i s AFFI RMVED.

21Al t hough the failure to object potentially deprived Carson
of the benefit of the Texas Court of Crimnal Appeals opinion in
Long, that deprivation does not, in view of the subsequent Briggs
deci sion, anount to prejudice under Strickland. Lockhart .
Fretwell, 113 S. . 838 (1993). Li kewi se, Carson's allegation
concerning availability of the videotape to the jury during its
del i berati ons does not satisfy Strickland' s prejudice requirenent.
On appeal, Carson points to no evidence that the jury had access to
video equipnment or that it in fact reviewed the tape while
deli berating. Notw thstanding his contrary assertion at trial, the
state court record presents no evidence of such a review. However,
even assumng that the jury reviewed the videotape during its
deli berations, we reach an identical result. During the
prosecution's case-in-chief, the jury watched the videotape.
Further, its content closely matched that of Carlette's testinony
on both direct and cross-exam nation. W cannot conclude that jury
review of the videotape during deliberations, even if it occurred,
woul d under m ne our confidence in the verdict.
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