IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-4779

Summary Cal endar

JAMES B. COLE,
Pl ai ntiff-Appellee,

ver sus

DR. RI CHARD B. SW NT,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas

(March 27, 1992)

Bef ore GARWOOD, HI G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM

Dr. Richard B. Swint appeals from the district court's
judgnent that he is liable under the Veterans Reenpl oynent R ghts
Act, 38 U S.C. 8§ 2021 et. seq., for his termnation of and failure
to rehire Janes G Cole. Finding no error, we affirm

| .

Swint is a dermatol ogist practicing in Paris, Texas. Since

1973 he has al so been a ranch operator. At the tine of the events

at issue here, Swint had two full-tinme ranch enpl oyees: Levi R an



and Janes Cole. Cole worked as a foreman and |ived at the ranch.
He was conpensated at a rate of $600 a nmonth pl us housi ng.

Viewed in the light nost favorable to the district court's
verdi ct, the circunstances surrounding Cole's termnation were as
follows. In August 1986, Cole enlisted in the Arny National Guard.
Hs initial active duty training was schedul ed for Cctober. He
| ear ned, however, around August 6 or 7, that he was required to
drill with his Guard Unit on the follow ng weekend. On Fri day,
August 8, Col e asked Swint for Saturday off in order to participate
in the drill. Swint stated that this could create a problem and
term nated Col e's enpl oynent as of the end of the workday August 8.

When Cole returned from his drill on Mnday, Sw nt began
negotiating with Cole to resolve the issue of Cole's accrued
surplus hours inlight of his termnation. Swint proffered a draft
sever ance agreenent which Cole did not sign. Swint denied at trial
that he had term nated Cole on the 8th, but the district court
found this testinony incredi ble because of a handwitten note by
Swint indicating that Cole was infornmed of his termnation on
August 8.

Because he no | onger had a job, Cole noved up the start of his
basi c training and successfully conpletedit. On the advice of the
Departnent of Labor, Cole sent Swint a letter upon conpletion of
his training requesting reinstatenent. Sw nt wote back indicating
that Cole's job had al ready been filled. Cole remai ned unenpl oyed
from February 1987 t hrough August 1987.



1.

The Act provides that an enployee shall not be denied
retention in enploynent or reenploynent because of any obligation
as a nenber of a reserve conponent of the arnmed forces. 38 U S. C
8§ 2021(b)(3). The statute is to be liberally construed for the

benefit of reservists and guardsnen. Coffy v. Republic Steel

Corp., 100 S.C. 2100, 2104 (1980). The district court found that
Cole had proven that he was terminated from his enploynent on
Swint's ranch because of his serviceinthe mlitary reserves. The
court awarded Cole $4800 plus interest and required Swint to pay
costs.

Swint argues first on appeal that the district court clearly
erredinrejecting his assertion that Cole had voluntarily resigned
his position at the ranch. He clainms that Cole told himthat "he
was joining the Arny" and that Swint believed that to nean he had
deci ded to pursue another career. The district court disbelieved
Swint's testinony about his conversation with Cole concerning his
need to go on a weekend drill. Cole testified that he told Sw nt
accurately that he had joined the Arny National Guard and he needed
Saturday off for his drill. There is nothing in this record to
indicate that the district court clearly erred in concluding that
Swint fired Cole for his absence fromwork that weekend.

Second, Swint argues that he had no duty to reenploy Cole
because it would be unreasonable and inpossible to do so. An
enpl oyer may be excused from the duty to rehire where "the

enpl oyer's circunstances have so changed as to nmake it inpossible



or unr easonabl e" to rehire the reservist. 38 US.C
§ 2021(a)(1)(B). Swint argues that the fact that he had al ready
hi red soneone else to take Cole's place living on the ranch was a
change in circunstance exenpted under the Act. This argunent is
obvi ously without nerit. The purpose of the exenptionis to allow
enpl oyers who have elimnated a reservist's position or otherw se
drastically changed their business to avoid rehiring soneone for a
job that no | onger exists. If mere replacenent of the enpl oyee
woul d exenpt an enployer from the Act, its protections would be
meani ngl ess.

Third, Sw nt argues that the Act does not apply to small or
"casual " enpl oyers. The Act does not have a threshold business
size for coverage, unlike many other acts which incorporate such
limting provisions such as Title VIl of the Cvil R ghts Act of
1964, 42 U.S.C. 2000e. Swint offers no support for this argunent
other than those already asserted in his argunent about he
i npossibility of reenploying Cole. W see no need to inply a
restriction on the Act's coverage based upon busi ness si ze.

Fourth, Swi nt argues that the district court clearly erred in
finding that Col e requested a reasonable | eave of absence. This
argunent is contrary to the weight of the evidence, which
denonstrated that Cole asked Swint if he could have Saturday off
for his drill. Swint also argues that there is a reasonabl eness
requirenent for the tinme of the requested |eave itself. The
Suprene Court has recently rejected the inplication of a reasonable

requirenent. King v. St. Vincent's Hospital, 112 S.C. 570 (1991)




(overruling Lee v. City of Pensacola, 634 F.2d 886 (5th GCr.

1981)). Accordingly, an argunent based upon the reasonabl eness of
the | eave requested nust fail.

Finally, Swint argues that Cole held a tenporary position and
therefore was not entitled to reenploynent rights. This argunent
is patently frivolous. Cole had a witten enpl oynent contract, was
paid a salary per nonth for full-tinme enploynent, and |ived on
Swint's ranch. Moreover, as soon as Cole was term nated, Sw nt
hired a repl acenent. These facts are flatly inconsistent with
Swint's assertion that this was a tenporary and transient need
which was filled with casual enpl oynent.

Havi ng found no error in the judgnent of the district court,

we affirm



