IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-3595

In the Matter of: WALTER HOWARD and
VERLEAN HOWARD,

Debt or s.
SUN FI NANCE COMPANY, | NC.
Appel | ant,
ver sus
WALTER HOMRD and VERLEAN HOWARD,
Appel | ees.

Appeals fromthe United States District Court
for the Eastern District of Loui siana

( Septenber 8, 1992 )

Bef ore HI GA NBOTHAM and DUHE, Circuit Judges and HUNTER,
District Judge.
H G3 NBOTHAM Circuit Judge:

We deal in this case with the effect of a confirned
reorgani zati on plan under Chapter 13 of the Bankruptcy Code on a
secured creditor who fails to object to the plan before
confirmati on. W conclude that a Chapter 13 plan which purports
to reduce or elimnate a creditor's secured claimis res judicata
as to that creditor only if the debtor has filed an objection to

the creditor's claim If no objection is filed to a secured

“Senior District Judge of the Western District of Louisiana,
sitting by designation.



claim the creditor is entitled to rely upon its |ien and not
participate in the bankruptcy proceedi ngs. Accordingly, we
reverse the judgnent of the district court and remand for further
proceedi ngs consistent with this opinion.

| .

The facts in this case are undi sputed. Sun Finance Conpany,
Inc. held a secured nortgage in the anount of $4,590.47 on two New
Ol eans properties owned by the Howards. On May 21, 1990, the
Howards filed a Chapter 13 bankruptcy petition and plan. The plan
descri bed the Sun Finance clai mas disputed. The Howards |isted as
an asset an action against Sun for wunfair and deceptive trade
practices. The plan provided that Sun would be paid $500 of its
secured debt in full conpromse of the Howards' «clained action
agai nst Sun and Sun's lien would be lifted.

Sun was |isted as a secured creditor in the Howards'
bankruptcy and received notice of the filing of the petition, the
creditors' neeting, and the plan confirmation hearing. The notice
of the creditors' neeting and the confirmation hearing contained
the follow ng summary of the plan: "The plan proposes paynents of
$64.00 nonthly to the Trustee with unsecured clains to be paid
100. 00% over approximately 36 nonths." At no tinme did Sun receive
a copy of the plan itself or actual notice that its clai mhad been
conprom sed to $500. Sun filed a proof of claim before the
confirmati on hearing. The Howards did not file an objection to
Sun's proof of claim Sun did not participate in the confirnmation

proceedi ngs beyond filing its proof of claim No objection was



made to the plan's confirmation and the bankruptcy court confirnmed
it on July 10, 1990.

When Sun di d not receive the paynents which it anticipated, it
filed a notion to lift the automatic stay in order to permt it to
foreclose on its note and nortgage. The bankruptcy court refused
tolift the stay, ruling that the confirmation of the plan was res
judicata to the issues raised in Sun's notion because Sun failed to
obj ect to t he pl an pri or to confirmation.

The district court affirmed the ruling of the bankruptcy
court.

1.

The Howar ds assert in defense of the district court's judgnent
that the confirmation of a Chapter 13 plan has a res judicata
effect as to all issues decided in the plan. Therefore, they
argue, Sun is bound by the plan's provision that their secured
claimis offset by the Howards' clains against Sun. On its face,
§ 1327(a) of the Bankruptcy Code gives a Chapter 13 reorgani zation
pl an a sweepi ng binding effect on all creditors. It provides that
"the provisions of a confirnmed plan bind the debtor and each
creditor, whether or not the claimof such creditor has objected
to, has accepted, or has rejected the plan.” 11 U S. C. § 1327(a).
Property which passes through the plan vests in the debtor "free
and clear of any claimor interest of any creditor provided for by
the plan." § 1327(c).

Provi si ons of the bankruptcy code cannot be read in isolation

but should be interpreted in light of the renainder of the



statutory schene. United Savings Assoc. v. Tinbers of I|nwood

Forest, 108 S.Ct. 626, 630 (1988); In re Sout hmark (Sout hnmark Corp.

V. Southmark Personal Storage, Inc.), 138 B.R 831, 834 (Bankr.

N. D. Tex. 1992). Several provisions of the bankruptcy code provide
speci al procedures to protect secured creditors and their liens.
Section 502(a) provides that "a claimor interest, proof of which
is filed under Section 501 of this title, is deened al |l owed, unless
a party in interest . . . objects.” Section 506(a) further
provi des that the value of a secured claimnust be determned in
conjunction with any plan that would affect the creditor's
interest. A tinely-filed proof of claimconstitutes prima facie
evidence of the validity and anount of the claim B.R 3001. To
rebut a proof of claim the debtor nust file an objection under
B.R 3007. Sun asserts that because no objection was nade to its
tinely-filed proof of claim § 502(a) requires that it be deened
al | oned under the plan. Because the proper procedure for objecting
to Sun's proof was not followed, Sun asserts, the plan cannot
effectively reduce the anount of their lien.

We have addressed the effect of the confirmation of a Chapter
13 plan on creditors who fail to object to the confirmation tw ce

before. Sun finds support for its position in |In re Sinmons, 765

F.2d 547 (5th Cr. 1985). In Simons, a creditor who had perfected
a statutory lien was incorrectly listed in the debtor's plan as an
unsecured creditor. The creditor indicated that he woul d approve
the plan, but added the proviso that he nust be listed as a secured

creditor. The creditor did not object to the plan at the



confirmation hearing and his status under the plan was never
corrected. The debtor argued that because the creditor had failed
to object to the plan's confirmati on he was bound by its terns and
his lien was therefore invalid. We disagreed, holding that a
Chapter 13 plan may not substitute for an objection to a secured
creditor's proof of claim Once the creditor has filed a proof of
claim "the Code and the Rules clearly inpose the burden of placing
the claimin dispute on any party in interest desiring to do so by
means of filing an objection.” 1d. at 552. A secured creditor is
therefore not bound by a plan which purports to reduce its claim
where no objection has been fil ed.

The Howards rely on our decision in Republic Supply Co. v.

Shoaf, 815 F.2d 1046 (5th G r. 1987), to support their position

that confirmation of a Chapter 13 plan is res judi cata agai nst any

creditor who fails to object to its confirmation. The bankruptcy
court in Shoaf included in a Chapter 13 plan a provision
invalidating a guaranty by a third party in favor of one of the
creditors. That creditor objected to the provision in one hearing,
but failed to object to the plan at the final confirmation hearing.
Al t hough the bankruptcy court was without statutory authority to
release the guaranty in the plan, we held that the plan

confirmati on was nonetheless res judicata on the issue of the

validity of the plan provision affecting the guaranty.
The apparent tension between S mmobns and Shoaf reflects no
nmore than the difficulty in striking a workabl e bal ance between t he

interest in the protection of secured creditors and the interest in



finality for Chapter 13 debtors. To the extent that these cases
m ght be in conflict, we would be bound to follow Simobns as the

earlier decision of this court on the subject. Broussard V.

Sout hern Pacific Trans. Co., 665 F.2d 1387, 1389 (5th G r. 1982)

(en banc). We believe, however, that when properly read, these
cases are not in conflict.

A secured creditor "with a loan secured by a lien on the
assets of a debtor who becones bankrupt before the loan is repaid
may ignore the bankruptcy proceeding and look to the lien for
sati sfaction of the debt." Simmons, 765 F. 2d at 556, quoting Inre
Tarnow, 749 F.2d 464, 465 (7th Gr. 1984). In other words, a
secured creditor may renmain outside the bankruptcy proceedi ngs
until an interested party objects to his allowed secured claim
This right to stay outside the bankruptcy process by relying solely
on the value of one's lien would be neani ngl ess, however, if the
creditor's clai mcan be conprom sed away wi t hout further notice and
he is bound by that conprom se. Strict adherence to the
requi renent that an objection be filed to challenge a secured claim
IS necessary to protect this inportant interest under the Code.

In light of these concerns, Shoaf stands for the proposition

that a confirnmed Chapter 13 plan is res judicata as to all parties

who participate in the confirmation process. The general

applicability of res judicata to bankruptcy plan confirmations nust

gi ve way, however, to the interest of the secured creditor, as we
recogni zed in Sinmmons, in being confident that its lien is secure

unless a party in interest objects to it. Unlike the creditor in



this case, the holder of the guaranty in Shoaf was not a secured
creditor of the debtor entitled to the protection of 88 502(a) and
506. The imredi ate i nportance of that distinction is denonstrated
by the fact that the Shoaf court found it unnecessary to cite
Si mons. Thus, Simmons represents a limted exception to the
general rule of Shoaf based upon the conpeting concerns expressed
in the bankruptcy code.

The Howards point to the Third CGrcuit's decision in In re
Szosteck, 886 F.2d 1405 (3d Gr. 1989) to support their position
that Sun is bound by the terns of the confirned plan. A closer
readi ng of Szosteck, however, denonstrates that it is consistent
with our holding. The key to Sinmons is the requirenent that a
claimbe objected to before the creditor loses its ability torely
upon its lien for relief. In Szosteck, the debtor had filed an
objection to the creditor's claimbefore the confirmation hearing
was scheduled. 1d. at 1406. The filing of an objection is al
that Simmons requires. Once a debtor has objected to a claim the
creditor is on notice that full participation in the confirmation
proceedings is required or its lien wll be at risk.

Applying Sinmmons to the facts in this case, we find that the
confirmati on of the Chapter 13 plan does not bar Sun from seeking
enforcenent of its lien. Sun's tinely filed proof of claim was
never objected to and Sun did not participate in the confirmation
of the Howards' plan. Accordingly, we will reverse the judgnent of

the district court.



We decline to hold, as the Howards urge, that any flawin the
provisions of a Chapter 13 plan may be objected to after
confirmati on. Such a hol di ng woul d, as Shoaf recogni zes, step too
hard on the debtors' interest infinality after the confirnmation of
a Chapter 13 plan. W hold only that a debtor who wi shes to
chal l enge the anobunt of a secured claim either by asserting a
counterclaim or offset against it or by disputing the amount or
validity of thelien nust file an objection to the creditors' claim
in order to put the creditor on notice that it nust participate in
t he bankruptcy proceedings. A Chapter 13 plan may by its very
nature change the terns of paynent and ot herwi se nodify the terns
of the debt underlying the lien. Creditors are put on notice of
the possibility of these types of nodifications by notice of the
filing of a Chapter 13 proceeding and nust object to the
confirmation of a plan in order to prevent their effect. These
pl an provisions will be final as to all creditors in those respects
because they do not <conflict with other provisions of the

bankrupt cy code. See Matter of Pence, 905 F.2d 1107 (7th Gr.

1990) (allowi ng Chapter 13 plan to avoid |lien where "plan treats
the secured claimin a fair and equitable manner, providing for
full paynent of the debt.").

We do not believe that requiring a Chapter 13 debtor to file
an objection to a secured claimbefore reducing the anount of the
claimrepresents a substantial additional burden on the ability of
debtors to obtain a fresh start. W do not agree with the Howards

that requiring an objection to a claim before it can be reduced



through a Chapter 13 plan would require a debtor to check daily
wth the clerk to see if a proof of claim has been filed. The

Howar ds knew t hat they were using the plan to reduce the anount of

Sun's secured claim To qualify as a Chapter 13 debtor, an
i ndi vidual nust owe "noncontingent, |iquidated, unsecured debts
t hat aggregate |ess than $100, 000 and noncontingent, |iquidated,
secured debts of less than $350,000." 11 U S. C § 109(e).

| ndi vi dual debtors with relatively small debt | oads can be expected
to know what their secured debts are and whether their plan wll
reduce or elimnate a secured creditor's Ilien. The burden of
filing a witten objection to those clains is not onerous. A
secured creditor with notice that the debtor is objecting to its
claimnust participate in the bankruptcy proceedings to protect its
rights. As we see it, the dispute over the secured claimmy be
resolved in nost cases before confirmation of the plan w thout
del ay.
L1,

Sun also asserts that the cursory summary of the plan's
provi sions denied Sun due process. W decide this case on other
grounds and do not reach this issue.

REVERSED and REMANDED



