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POLI TZ, Chief Judge:

Mar kham Duff-Smth, a Texas prisoner sentenced to death,
appeals the rejection of his application for a wit of habeas
corpus. Finding no error, for the reasons assigned we affirmthe

district court's denial of habeas relief.



Backqgr ound?

On Cctober 15, 1975, Gertrude Zabolio, Duff-Smth's adopted
nmot her, was nurdered in her honme. According to the prosecution,
Duff-Smth solicited Walter Waldhauser to kill her and his
stepfather, Dow Zabolio. Wal dhauser in turn solicited Paul
MacDonal d, a bail bondsman, who hired Al |l en Wayne Janecka. Janecka
killed Gertrude Zabolio by strangul ati on.

Duff-Smth was a spendthrift who |ived beyond his neans.
During the period preceding his nother's nurder he had several
argunents with her over requests for noney. He told several
persons that he wi shed her dead. Duff-Smith acted on this desire
and determned to secure the murder of both his nother and
stepfather. Dow Zabolio was included because Duff-Sm th specul at ed
that his stepfather mght delay the final distribution of his
not her's estate.

Detail ed evidence of the crinme was provided by MacDonal d who
testified that in the | ate sutmer of 1975 Wal dhauser tol d MacDonal d
that a friend nanmed "Duff" needed an estate cleared up in order to
accel erate receipt of his inheritance. Wen MacDonal d stated that
he was not willing to commt nurder WAl dhauser asked himto use his

bai |l bond connections to find soneone willing to do so.

. We present only the facts necessary for an understandi ng
of the issues raised in this appeal. A detailed review of the
facts, including the pertinent corroborating evidence, may be found
in the Texas Court of Crimnal Appeals' opinion affirmng
Duff-Smth's conviction on direct appeal, Duff-Smth v. State, 685
S.W2d 26 (Tex.Crim App.), cert. denied, 474 U S. 865 (1985).




Wal dhauser later called to ask whether MacDonal d had | ocat ed
a hit man. Janecka was present and MacDonal d asked hi mwhet her he
knew of anyone avail able for nurder for hire and Janecka replied
that he woul d take the job. MacDonald and Janecka then contracted
to perform the killings for $10,000 -- $6,500 for Janecka and
$3,500 for MacDonald who was to assist Janecka in planning. A
smal | anmpunt of this noney was provided up front.

Wal dhauser supplied MacDonald with details about the intended
victins, including the fact that on each Wdnesday ni ght they ate
dinner at a nearby cafeteria. On Wednesday October 15, 1975
Janecka and MacDonal d staked out the Zabolio hone. Wen Gertrude
Zabolio | eft alone to go to the cafeteria Janecka entered the hone
to await her return. Janecka then spent several hours in the
Zabolio home with Ms. Zabolio, ostensibly waiting for her husband
to return fromwork.2? According to MacDonal d's testinony, Janecka
told himthat Ms. Zabolio resignedly accepted her inmm nent death
and was not surprised when Janecka reveal ed that her son was behi nd
the plan. Eventually Janecka strangled the victim with her
pant yhose, |eaving behind two purported suicide notes, as well as
a "practice" panty hose tied into a | oop, nuch |like the one used in
t he strangul ation.?3

The next day MacDonald net Wal dhauser and Duff-Smth to

2 Certrude tol d Janecka that her husband was nerely working
| ate when in fact he was in Austria.

3 The deceased's death was, in fact, originally ruled a
sui ci de.



di scuss the nurder. Having been told by Wal dhauser to bring sone
proof that he had commtted the nurder, MacDonald brought
Ms. Zabolio's driver's |icense which Janecka had given him The
license was accepted by Duff-Smth without coment. During this
sane neeting Duff-Smth conplained that only one-half of the
contract had been conpleted. He infornmed MacDonald that no nore
money would be paid to Janecka until Dow Zabolio had al so been
kill ed.

After a few nonths Janecka grew inpatient and threatened
MacDonal d. MacDonal d tol d Wl dhauser about Janecka's threats, but
no noney was forthcom ng. Finally, Wl dhauser gave MacDonal d
Duff-Smth's unlisted phone nunber so that MacDonal d coul d "shake
things up a bit." Wen MacDonald told Duff-Smth about Janecka's
threats, Duff-Smth agreed to "get it taken care of." Shortly
thereafter, Janecka received full paynent from Wal dhauser.

The police were eventually al erted of the nurder conspiracy by
Donal d Wayne Chal i ne. Chaline worked with Duff-Smth at Prudenti al
| nsurance Conpany in 1975. According to Chaline, he and Duff-Smth
met several nonths after the nurder. During the chance neeting
Duff-Smth told Chaline in great detail about how he had arranged
for the death of his nother in order to collect proceeds from her
est at e.

For three years Chaline said nothing to the police because he
felt inplicated. [In 1979 Chaline read about the deaths by gunshot
of Duff-Smth's sister, D ana Wnstrath, her husband, John



Wanstrath, and their 14-nonth-old child, Kevin Wanstrath.*
Apparently Duff-Smth had squandered his inheritance from his
not her and he hired Wal dhauser and Janecka to nurder the Wanstrath
famly so he could inherit his sister's estate. Suspecting foul
play by Duff-Smth, Chaline called and then eventually nmet with the
hom ci de detective investigating the Wanstrath kil li ngs.
Duff-Smth was tried for the nmurder of his nother.® During
his case-in-chief he first presented the perjured testinony of two
wi tnesses.® The third wi tness defense counsel called was Jerry Sol
Ei ckenhorst. Unfortunately for Duff-Smth, Ei ckenhorst destroyed
the defense theory. Ei ckenhorst testified that Duff-Smth had
subor ned perjury by various i nmates and had concocted a fal se story
t hat Wal dhauser and MacDonal d had nurdered M's. Zabolio and were
attenpting to place the blame on himto avoid the death penalty.
I n support of his testinony, Eickenhorst provided the handwitten

notes nmade by Duff-Smth outlining the perjurious schene.

4 The nmedical examner initially ruled that the Wanstrath
famly deaths were the result of a double nurder-suicide; that
Di ana Wanstrat h had nurdered her husband and son before conmtting
sui ci de.

5 Duff-Smth was charged with but never tried for arranging
the nmurders of the Wanstrath famly. However, during both the
gui Il t-innocence and puni shnent phases of his trial for the nurder
of Ms. Zabolio, the Wanstrath nurders were nmade know to the jury
via the testinony of coconspirators.

6 There was no indication that defense counsel knew of the
perjurious nature of the defense theory. Several weeks before
trial fiveinmates, all previous jail-nmates of MacDonal d, cont acted
def ense counsel by letter and offered to testify in Duff-Smth's
favor.



Duff-Smth conceded that the handwiting was his.

Duff-Smth was convicted of nurdering Gertrude Zabolio for
renuneration, nanely, for half of the proceeds of her $190, 000
estate. The jury returned affirmative findings to the two speci al
i ssues under Article 37.071(b), V.A CC P., and punishnent was
assessed at death. The Texas Court of Crimnal Appeals affirnmed
t he conviction and death sentence.’

Executi on was schedul ed for January 10, 1986. When Duff-Smth
filed a petition for habeas relief in state court a stay was
i ssued. Following an evidentiary hearing the trial court entered
findings of fact and conclusions of law refusing all relief. The
Texas Court of Crimnal Appeals denied Duff-Smth's habeas
application and the trial court reset the execution for Cctober 8,
1987.

Duff-Smth filed his first federal habeas petition in
Septenber of 1987 and a stay of execution was granted. Duff-Smth
raised 11 clainms, including those raised in this appeal. An
evidentiary hearing was conducted and the magi strate judge entered
his report recommending that the wit be denied. The district
court adopted the nmagistrate judge's reconmendation, entered an
order denying the wit of habeas corpus, vacated the stay of
execution, and denied a certificate of probable cause.

Duff-Smth filed a notice of appeal , whi ch  under

Fed. R App.P. 21 we consider to be a request for a certificate of

! Duff-Smth v. State, 685 S.W2d 26 (Tex.Crim App.), cert.

deni ed, 474 U.S. 865 (1985).



probabl e cause, raising ten clains for relief. He alleges that:
(1) his substitute counsel was not given adequate tine to prepare
his habeas clains; (2) two prospective jurors were inproperly
renmoved; (3) in violation of a discovery order, the prosecution
failed to reveal the existence of the handwitten script outlining
the perjurious defense theory; (4) wtness Eickenhorst was an
under cover agent for the state who i nproperly solicited adm ssions
from Duff-Smth after his right to counsel had attached,
(5) Eickenhorst affirmatively deceived defense counsel; (6) the
state offered Ei ckenhorst undisclosed benefits and inducenents;
(7) subpoenas of material w tnesses were quashed; (8) he was deni ed
ef fecti ve assistance of counsel; (9) the evidence was insufficient
to sustain a conviction of capital nurder for renuneration; and
(10) wunadjudicated crimnal conduct was introduced during the

puni shment phase of his trial. W granted the CPC

Anal ysi s
I n considering a federal habeas corpus petition federal courts
must accord a presunption of correctness to state court factua
findings.® W accept the district court's findings of fact unl ess

they are clearly erroneous; issues of |law are revi ened de novo.?®

8 Barnard v. Collins, 958 F.2d 634 (5th Cr. 1992) (citing
28 U S.C. § 2254(d)).

o Hunmphrey v. Lynaugh, 861 F.2d 875 (5th Cir. 1988), cert.
deni ed, 490 U.S. 1024 (1989).



1. Substitute counsel

The record indicates that Duff-Smth was represented at tri al
by attorneys Victor Blaine and Candel ario Elizondo. Hi s direct
appeal, state habeas petition, and the initial aspects of the
federal habeas petition were handled by attorneys WIl Gay and
Carol yn Garci a. During the second evidentiary hearing G ay and
Garcia asked to wthdraw as counsel. The magistrate |udge
ultimately granted a notion to substitute Douglas C. MNabb as
counsel

At the time of his appointnent, MNabb was inforned that
al though Duff-Smth's evidentiary hearing had been held, he could
suppl enent the record as long as he did so before the nmagistrate
judge issued his report to the district court. No particular tine
period was set.

Four nonths |ater McNabb realized that previous counsel had
requested a transcript of the federal evidentiary hearings but that
no transcript was ever produced. MNabb requested the transcript,
the request was approved, and MNabb received the bulk of the
transcript the |last week of Cctober 1990.

Meanwhi | e, the magi strate judge had finished his report which
he filed on Cctober 9, 1990. MNabb received a copy on Cctober 17
and was given until October 30 to file objections. This objection
deadline was |later extended to Novenber 30, 1990 and then to
January 4, 1991.

In his objections to the magi strate judge's report, Duff-Smth

requested that his substitute counsel be given additional tinme to



exam ne the records, investigate the facts, and anend and/or
suppl enent the application for wit of habeas corpus. The district
court inpliedly rejected this request when on January 28, 1991 it
adopted the magi strate judge's report, denying the wit.

Duff-Smth argues on appeal that his substitute counsel did
not have sufficient time to supplenent the record before the
magi strate judge issued his report, thereby denying hima fair
federal habeas proceeding. He asserts that his substitute counsel
has found additional material not previously applied to the facts
of the wit. Citing the mandate of MOC eskey v. Zant!® that all
clains for relief be raised in a petitioner's first habeas
petition, Duff-Smth also insists that his counsel shoul d be given
addi ti onal time to perform what he terms a "Md eskey
i nvestigation." Accordingly, Duff-Smth requests a stay of
180 days so that his substitute counsel mght fully investigate his
clainms in this, his first federal habeas petition. Shoul d
additional clains be discovered, he requests an opportunity to
anmend his petition to raise them?

Di scovery decisions in habeas proceedi ngs, including whether

to allow an extension of tine, are left entirely to the sound

10 u. S , 111 S.C. 1454, 113 L.Ed.2d 517 (1991).

1 Cf. Coleman v. Vasquez, 771 F.Supp. 300 (N.D.Cal. 1991)
(staying proceedings for 120 days to allow a Md eskey
i nvestigation).



di scretion of the district court.'? Amendnents should be liberally
allowed but the decision whether to permt an anendnent to a
petition after responsive pleadi ngs have been filed is within the
di scretion of the district court.®® The decision to deny |eave to
amend is reviewed on appeal only for abuse of that discretion.!
Duff-Smth was represented by conpetent counsel for several
years before counsel wthdrew. When MNabb was appointed as
Duff-Smth's substitute counsel he was given an opportunity to
suppl enent the record at anyti ne before the nmagi strate judge i ssued
his report to the district court. This was a period of four and
one- hal f nonths. McNabb then had three nonths to respond and
object to the report. Counsel was afforded sufficient tine to
review the records, investigate the facts, and present themto the
court. The new information which Duff-Smth purports to have
di scovered is nothing nore than a bald assertion that wth
additional time he mght be able to prove psychologica
m streat nent and t hat Ei ckenhorst was a governnent witness. W are
not persuaded. Duff-Smth has failed to show that "he was

prejudiced by his inability to anend his petition."?®

12 28 U.S.C. § 2254,

13 Fed. R Civ.P. 15(a); Hernandez v. Garrison, 916 F.2d 291
(5th Gir. 1990).

14 Carter v. Procunier, 755 F.2d 1126 (5th Cr. 1985).

15 Her nandez, 916 F.2d at 293. The district court did not
abuse its discretion.

10



2. | nproperly renoved venire nenbers

Duff-Smth all eges that venire nenbers Sarah Nagl er and Harold
Boyd were inproperly excused by the trial court in violation of
Adans v. Texas'® and Wtherspoon v. Illinois.? He contends that the
voir dire responses given by the two prospective jurors do not
indicate that they were so opposed to the death penalty as to
interfere with their duties as jurors and that they should not have
been excused.

During the trial, counsel did not object to the excl usion of
ei ther prospective juror as required by the Texas contenporaneous
objection rule.'® Consistent with state law, the Texas Court of
Crimnal Appeals expressly stated that its judgnent as to this
issue rested on a state procedural bar.'® The district court
correctly concl uded that the procedural default doctrine forecl oses
federal habeas review of this claim? Wen a state prisoner has
defaulted a claimin state court under an i ndependent and adequate
state procedural rule, federal habeas review is barred unless the

prisoner can denonstrate cause for the default and actual

16 448 U.S. 38, 100 S. . 2521, 65 L.Ed.2d 581 (1980).
1 391 U. S 510, 88 S.C. 1770, 20 L.Ed.2d 776 (1968).

18 Russell v. State, 598 S.W2d 238 (Tex.Crim App.), cert.
deni ed, 449 U. S. 1003 (1980).

19 Duff-Smth, 685 S.W2d at 36-38.
20 Wiite v. Collins, 959 F.2d 1319 (5th Gr. 1992).

11



prejudi ce, or denonstrate that failure to consider the clainms wll
result in a fundanental m scarriage of justice.?

But for his ineffective assistance of counsel claimdiscussed
infra, Duff-Smth does not allege cause for his failure to conply
wth the state procedural rules for preserving error. Mbreover, he
of fers no proof tending to showthat as a consequence thereof there
was a fundanental mscarriage of justice in his trial.?

3-6. Wtness Jerry Sol Ei ckenhorst

Duff-Smth's third, fourth, fifth, and sixth clains for relief
center around the testinony of defense w tness Ei ckenhorst. It was
Ei ckenhorst who surprised the defense by testifying at trial that
Duff-Smth's entire defense -- that he was being franmed by
MacDonal d and Wal dhauser -- was but a perjurious concoction by
Duff-Smth. The state actually | earned of the schene a few weeks
before trial when Ei ckenhorst gave the prosecution Duff-Smth's
handwitten script detailing the perjurious schene.

Duff-Smth's first contention is that the state violated the
trial court's pretrial discovery and inspection order when it
failed to provide the defense with a copy of Duff-Smth's
handwitten script before Eickenhorst testified. He argues that
the state's failure to conply with the di scovery order viol ates due

process and deprives himof effective assistance of counsel.

21 Col eman v. Thonpson, 501 U.S. , 111 S. Ct. 2546, 115
L. Ed. 2d 640 (1991).

22 Smith v. Mirray, 477 U.S. 527, 106 S.Ct. 2661, 9l L.Ed.2d
434 (1986).

12



This contention is also barred under the procedural default
doctrine because Duff-Smth did not object to the adm ssion of the
script at trial. As the Texas Court of Crimnal Appeals noted in
rejecting this claim "[i]t is well settled that the proper
procedure when alleging surprise due to violation of a trial
court's order for discovery is to object or ask for a postponenent
or continuance of the trial."?® Moreover, were we to reach the
merits of thisclaim it is apparent that no federal constitutional
right is inplicated. Eickenhorst's testinony and the script were
fully known and available to Duff-Smth; thus, he cannot conplain
that it was withheld in violation of Brady v. Maryl and. 2

Duff-Smth's next allegation is that Eickenhorst was an
undercover agent for the state who solicited adm ssions from him
after his right to counsel had attached in violation of Miine v.
Moul t on?®* and Massiah v. United States.?® He also insists that at
the request of the prosecution, Eickenhorst affirmatively deceived
def ense counsel by inform ng themthat his in-court testinony would

support the fabricated defense theory. In addition, Duff-Smth

23 Duff-Smth, 685 S.W2d at 33.

24 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963). See
Mat t heson v. King, 751 F.2d 1432 (5th Cr. 1985), cert. denied, 106
S.C. 1798 (1986); United States v. Jones, 712 F.2d 115 (5th Cr.
1983) .

2 474 U.S. 159, 106 S.Ct. 477, 88 L.Ed.2d 481 (1985).

26 377 U.S. 201, 84 S.C. 1199, 12 L.Ed.2d 246 (1964).

13



al l eges that Eickenhorst's testinony was induced by prom ses of
favorabl e treatnent by the prosecutor in violation of United States
v. Bagley.?

Duff-Smth offered no evidence to support any of these
contenti ons. In the state habeas proceedings, the trial court
found that Eickenhorst was never a state agent, that the
prosecutors did not ask Ei ckenhorst to decei ve defense counsel, and
that no i nducenents were given to Ei ckenhorst by the state either
before or after his testinmony.?® These state findings, supported
by the record, are entitled to a presunption of correctness.?
Moreover, after the federal evidentiary hearing in which Duff-Smth
call ed several witnesses in an attenpt to prove his allegations,
the magi strate judge again determ ned that Ei ckenhorst was not an
agent and that his actions were not induced by the state. There is
sinply no evidence supporting these all egati ons, and nere argunents
to the contrary do not raise a constitutional issue.?®

7. Conpul sory process

Duff-Smth contends that his sixth anmendnent right to

conpul sory process was denied during the state coll ateral hearing

27 473 U.S. 667, 105 S.Ct. 3375, 87 L.Ed.2d 481 (1985)
(failure of the state to reveal favorable information such as
i nducenents nmay viol ate due process).

28 Ex parte Duff-Smth, No. 16,92601 at 81-85.
22 28 U.S.C. § 2254(d).
30 Ross v. Estelle, 694 F.2d 1008 (5th Cir. 1983).

14



when the judge quashed subpoenas duces tecum served on three
W tnesses, Harris County District Attorney Johnny Hol nes, Texas
Attorney General JimMattox, and United States Marshal B.S. Baker.
Duff-Smth clai ns he was seeking i nformati on that these individual s
may have had regarding the fact that Ei ckenhorst was eventually
transferred to the federal prison system

This contention is without nerit for infirmties in state
habeas proceedings do not constitute grounds for federal habeas
relief.3 W look only to the trial and direct appeal. Further,
Duff-Smth was granted permssion to call these sane witnesses in
the federal evidentiary hearing if he was not satisfied with the
affidavits they submtted. Although Duff-Smth's defense counsel
expressed sone dissatisfaction with Holnmes' affidavit, counsel
el ected not to call him

8. | neffecti ve assi stance of counsel

In his eighth claimfor relief Duff-Smth argues that he was
denied his sixth anmendnent right to the effective assistance of
counsel. Specifically, he contends that his counsel: (1) failed
to object to the excusal for cause of prospective jurors Boyd and
Nagler; (2) failed to object to prosecutorial msconduct; (3) did
not present mtigating evidence during the punishnent phase of
trial; (4) failed to challenge the nedical exam ner reports;
(5) did not pursue a change in venue; and (6) failed to i nvestigate

adequately the background of w tness Don Chali ne.

81 Vail v. Procunier, 747 F.2d 277 (5th Cr. 1984).

15



To succeed with an ineffective assistance of counsel claim
Duff-Smth nust show that counsel's performance was deficient,
falling below an objective standard of reasonableness and the
deficient performance prejudiced the defense to the extent that
"counsel's errors were so serious as to deprive the defendant of a
fair trial, atrial whoseresult is reliable."3 The reasonabl eness
of the <challenged conduct 1is determned by viewing the
circunstances at the tinme of that conduct.®* In our assessnent, we
"strongly presune that trial counsel rendered adequate assi stance
and that the chall enged conduct was the product of a reasoned tri al
strategy. "3

As previously di scussed, defense counsel did not object to the
trial court's excusal for cause of venire nenbers Boyd and Nagl er,
and thus Duff-Smth is precluded from directly litigating that
i ssue on the nerits. Under Strickland, however, Duff-Smth may
still raise the nerits of this issue through an ineffective

assi stance of counsel claim?3°

32 Strickland v. Washington, 466 U. S. 668, 687, 104 S.Ct.
2052, 80 L.Ed.2d 674 (1984); Lincecumyv. Collins, 958 F.2d 1271
(5th Gir. 1992).

33 Strickland, 466 U.S. at 690, 104 S.Ct. at 2066, 80
L. Ed. 2d at 695; Barnard, 958 F.2d at 638.

34 Wl kerson v. Collins, 950 F.2d 1054, 1065 (5th GCir. 1992)
(citing Strickland).

35 Ki mel man v. Morrison, 477 U.S. 365, 106 S.Ct. 2574, 91
L. Ed. 2d 305 (1986); Strickland, 466 U.S. at 690, 104 S.C. at 2066,
80 L. Ed.2d at 695.

16



The applicable standard to determ ne whether a prospective
juror may be excluded for cause because of his or her views on
capital punishnent is "whether the juror's views would ' prevent or
substantially inpair the performance of his duties as a juror in
accordance with his instructions and his oath.'"3 A juror's bias
need not be proven with "unm stakable clarity."3 The trial judge
is in the best position to assess the deneanor and credibility of
a prospective juror; accordingly, the judge's determnation is
statutorily accorded a presunption of correctness.?38

A studied review of the responses of Boyd and Nagler during
voir dire confirns that they were not excused inproperly under
Adans and Wtt. After admtting that she phil osophically opposed
the death penalty, Nagler was asked if she would resolve the

conflict between her conscience and oath by answering the speci al

answers "no" to avoid the death penalty. Nagler first responded
that she would and later stated that she did not know what she
woul d do to resolve the admtted conflict. Boyd was not sure that
he believed in capital punishnent and for that reason he stated
that he "m ght answer the second [question] no to keep from havi ng

to kill." Wen defense counsel asked Boyd "if you were in that

36 Wai nwright v. Wtt, 469 U S. 412, 424, 105 S.Ot. 844, 83
L. Ed. 2d 841 (1985).

37 I d.

38 28 U.S.C. § 2254(d); Ellis v. Lynaugh, 873 F.2d 830 (5th
Cr.), cert. denied, 493 U S. 970 (1989).

17



position then you would violate that oath that you would take and
answer it wongfully, contrary to the | aw and the evi dence?" Boyd
replied that he "wouldn't take the oath in the first place . . . if
it nmeant killing sonebody." The trial court could have been "l eft
wth the definite i npression that [ Nagl er and Boyd] woul d be unabl e
tofaithfully and inpartially apply the | aw. "3 Hence, Duff-Smth's
counsel did not act unreasonably or unprofessionally in failing to
object to the excusing of Nagler and Boyd.

Duff-Smth also alleges his counsel were ineffective in
failing to object to prosecutorial m sconduct -- that in violation
of a discovery order the prosecution did not notify defense counsel
of their advance know edge of the perjurious defense theory and of
Duff-Smth's handwitten script. This claim has no nerit.
Duff-Smth was not deprived of a fundanentally fair trial because
the state failed to informhimthat the authorities were aware that
he planned and then suborned perjury. Duff-Sm th obviously had
full know edge of the information the prosecution did not reveal;
his constitutional rights manifestly were not inplicated.*°

We next examne Duff-Smth's allegation that his counsel was
ineffective for failing to present any mtigating evidence during
the punishnent phase of his trial. "[Flailure to present

mtigating evidence 'if based on an i nforned and reasoned practi cal

39 Wtt, 469 U S. at 426, 105 S.Ct. at 853, 83 L.Ed.2d at
853.

40 Mat t heson, 751 F.2d at 1444; Jones, 712 F.2d at 122.
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judgnent, is well within the range of practical choices not to be
second- guessed. ' "4 Duff-Smth presented his counsel with the nanes
of several potential character wtnesses. Def ense counsel
contacted each person. Determning that these w tnesses m ght be
nmore damagi ng than hel pful, counsel decided not to present their
testinony during the punishnment phase of trial. Such reasoned
trial strategy, although it m ght be chall enged with the benefit of
20- 20 hindsight, is not defective within the neaning of Strickland.

Duff-Smth's remaining ineffective assistance of counsel
clains are equally without nerit. The decision by his counsel not
to chal l enge the nedi cal examner's report on Ms. Zabolio's cause
of death was clearly trial strategy.* Both Wl dhauser and
MacDonal d had admtted to the killing of Ms. Zabolio. Likew se,
counsel's decision not to pursue Duff-Smth's initial notion for a
change of venue was al so the product of reasoned trial strategy.
After voir dire defense counsel was satisfied that Duff-Smth could
receive a fair trial in Harris County. As there was neither a
denonstration nor suggestion of prejudice, this cannot be deened
i neffective assistance of counsel.*® And finally, Duff-Smth fails

to denonstrate what relevant fact(s) a nore thorough background

a1 W kerson, 950 F.2d at 1065 (quoting Mattheson, 751 F.2d
at 1441).

42 Strickland, 466 U S. at 694; Geen v. Lynaugh, 868 F.2d
176 (5th Cr.), cert. denied, 493 U S. 831 (1989).

43 Glliard v. Scroggy, 847 F.2d 1141 (5th Cr. 1988), cert.
deni ed, 488 U. S. 1019 (1989).
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check on Don Chaline, the state's primary non-acconplice wtness,
woul d have reveal ed. Pur e specul ation t hat cruci al
cross-exam nation materi al m ght have been discovered is
insufficient to raise a constitutional claim of ineffective
assi stance. *

9. | nsufficiency of evidence

Duff-Smth asserts that the state failed to present sufficient
evi dence to support the jury's finding of the renmuneration el enent
of capital nurder. The heart of his argunent is that renuneration
was not shown because he woul d have inherited the sanme anount of
money fromhis nother if she died naturally as he received after
her nurder. Thus, Duff-Smth argues, he did not gain from the
mur der .

When testing the sufficiency of the evidence in the context of
a habeas petition the state conviction nust stand unless no
rational trier of fact, when view ng the evidence in the Iight nost
favorable to the prosecution, could have found the essential
el ements of the of fense proven beyond a reasonabl e doubt.* \Wen
a state appellate court reviews the sufficiency of the evidence,

that court's opinion nust be given great weight.*

44 See Barnard, 958 F.2d at 642 n. 11

45 Jackson v. Virginia, 443 U.S. 307, 318-19, 99 S. Ct. 2781,
61 L.Ed.2d 560 (1979).

46 Parker v. Procunier, 763 F.2d 665, 666 (5th Cir.), cert.
deni ed, 474 U.S. 855 (1985).
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Duf f-Smth's argunent runs afoul of Beets v. State? wherein
the Texas Court of Crim nal Appeal s specifically approved its prior
holding in his case.*® |In Beets the defendant nurdered her husband
to collect on his insurance policy and to sell his separate
property. In reversing the initial panel ruling, the Court of
Crimnal Appeals sitting en banc held that renuneration includes
murder in anticipation of receiving an estate from the nurdered
victim Questions regarding the sufficiency of the evidence are
gauged in the light of applicable state | aw. *® Under Texas | aw the
trial record contains evidence sufficient to establish beyond a
reasonabl e doubt the essential elenents of capital nurder for
remuner ati on.

10. Use of unadjudicated crimnal conduct

During the punishnent phase of the trial evidence was
introduced of Duff-Smth's conspiracy to nurder the Wanstrath
famly, and his offer to nurder the husband of an ex-girlfriend for
i nheritance purposes. Duff-Smth alleges that this was error. He
al so contends that the evidence pertaining to the Wanstrath nurders
was hearsay and thus violated his right of cross exam nation.

H s first contentionis squarely foreclosed by the lawof this

ar 767 S.W2d 711 (Tex.Crim App. 1985) (en banc).

48 685 S.W2d at 33 (evidence sufficient to sustain a
conviction of capital nurder for renuneration).

49 McCee v. Estelle, 732 F.2d 447, 451 (5th Gr. 1984).
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circuit.®® As for the second argunent, the statenments Duff-Smth
conpl ai ns of were coconspirator statenents nade in the course and
within the scope of the conspiracy. They were adm ssible. >!

For these reasons, the decision of the district court denying

the application for wit of habeas corpus is AFFI RVED

50 Landry v. Lynaugh, 844 F.2d 1117 (5th Cir.), cert.
denied, 488 U. S. 900 (1988) (adm ssion at sentencing in state
capital nurder trial of evidence of prior unadjudicated offenses
does not violate due process rights).

51 Fed. R Evid. 801(d)(2)(E); United States v. MIller, 799
F.2d 985 (5th Cir. 1986).
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