UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-2019

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
STEVEN DONALD KNEZEK,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

( June 16, 1992)
Before BRI GHT,! JOLLY, and BARKSDALE, Circuit Judges.
BARKSDALE, Circuit Judge:

Steven Donald Knezek appeals his convictions for illegal
firearnms possession, challenging primarily the district court's
refusal to hold a suppression hearing and t he concom tant adm ssi on
of incul patory statenents. Review of this, and the other issues,
is narrowed by his failure to preserve themin district court. W
AFFI RM

| .

In early May 1990, Knezek and MIton Huff drove into the

United States from Mexico at the Lincoln-Juarez Bridge Port-of -

Entry, near Laredo, Texas. Knezek was driving. The vehicle was

. Senior Circuit Judge for the E ghth Grcuit, sitting by
desi gnati on.



referred to the secondary inspection station, where custons
i nspector Cantu asked the nmen to exit the car, produce
identification, and "unl oad anything that they had". Knezek and
Huff placed their |uggage on an exam ning table.

In a bag that Huff identified as his, Cantu found severa
syringes. ? Believing that he mght discover narcotics, Cantu
i nspected the remai ning |uggage. After discovering ammunition of
various caliber in a suitcase, Cantu asked Knezek and Huff: "Were
are the guns?" Knezek responded: "They're in there." Cantu
continued to search the suitcase and found, wapped in clothing, a
Smth and Wesson . 44 magnumrevol ver and a Colt Trooper .357 magnum
revol ver. Both weapons were | oaded; the Smth and Wesson's seri al
nunber had been obliterated.

Fol | ow ng di scovery of the weapons, anot her inspector inforned
Cantu that marijuana residue had been found in the car. Cantu
advi sed himof the weapons, and they frisked Knezek and Huff and
pl aced them in separate "search roons". In the room Cantu
instructed Knezek to enpty his pockets and place his hands on the
wall; a "conplete personal search”" was then perforned. After
| eaving to search Huff, Cantu returned to Knezek's room and asked:
"Who's the owner of the guns?' Knezek replied: "They're mne. |
bought them at a gun pl ace.™

Cust ons speci al agent Salinas was called in by the inspectors.

Salinas identified hinself, infornmed Knezek that he was there

2 When Cantu asked Huff their purpose, Knezek interrupted and
stated that Huff was a diabetic and needed them for daily
i nj ections.



because of discovery of the revolvers, and advi sed Knezek of his
M randa rights.® Knezek stated that he understood them Salinas

t hen asked where the guns had been obt ai ned; Knezek stated that "he

had purchased them at a gun shop back hone". Wen asked about the
obliterated serial nunber, Knezek responded: "Yeah, | know"
Refusing to answer further questions, he stated: "Well, just take
me to jail."

Knezek was arrai gned and appoi nted counsel from the Federal
Public Defender's office. Pursuant to the district court's |ocal
rules, June 11, 1990, was designated as the deadline for pretrial
notions; and trial was set for the July 1990 term* In a five-
count indictnent filed agai nst Knezek and Huff, Knezek was char ged
in three: know ng transportation in interstate and foreign
commerce of a revolver with an obliterated serial nunber, in
violation of 18 U S.C. 88 922(k), 924(a)(1)(B), and 2 (count 1);
and, being a felon in possession of the Smth and Wesson revol ver
(count 2) and the Colt Trooper revolver (count 3), in violation of
18 U.S.C. § 922(9)(1).

Several pretrial hearings were held. But, as discussed in
part 1l1.A , Knezek did not nove prior to trial to suppress his
statenents at the port of entry. Mor eover, during the one-day
trial on July 23, 1990, Knezek did not object to the introduction

(through testinony of Cantu and Salinas) of those statenents, nor

3 Mranda v. Arizona, 384 U.S. 436 (1966).

4 See S.D. Tex. Loc. R 7(E) (West 1990) ("At the tine of
arraignnent, the judicial officer shall set the tinme for pretrial
nmotions.").



did he cross-exam ne governnent w tnesses on alleged coercion.
Knezek did not testify, but Huff (who pleaded guilty prior to
Knezek's trial) testified on his behalf and stated that he (Huff)
had borrowed t he weapons froma friend and that Knezek di d not know
anyt hi ng about them Al though Knezek noved, unsuccessfully, for
j udgnent of acquittal at the cl ose of the governnent's case, he did
not renew that notion after presentation of all the evidence. The
jury returned a guilty verdict on all three counts.

A sentencing hearing was held that Decenber; and Knezek was
sentenced, inter alia, to 15 years' inprisonment on count 3.°

1.

Knezek contends that (1) the district court erred in both
refusing to hold a suppression hearing and admtting in evidence
his statenents at the port of entry; (2) extrinsic offense evidence
was inproperly admtted; (3) there was insufficient evidence to
prove know ng possession of the firearns; and (4) the governnent's

cl osi ng argunent constituted prosecutorial msconduct.?

5 Knezek was sentenced to 42 nonths' inprisonnent on count 1
(transportation). Because he had at Ileast three previous
convictions for serious felony offenses (burglary), Knezek was
subj ect to an enhanced sentence under 18 U.S.C. §8 924(e)(1) for his
8 922(9g)(1) convictions (felon in possession). Accordingly, the
district court vacated the conviction on count 2, and sentenced him
to 15 years' inprisonnment on count 3, to run concurrent with the
sentence on count 1.

6 In aprose brief filed after appoi nted counsel fil ed Knezek's
affirmative brief, Knezek raises ineffective assistance of counsel

at trial. This contention was not presented in the district court.
We decline generally to consider ineffective assistance clai ns not
so rai sed, because a record has not been devel oped on the nerits of
the all egations. E.g., United States v. Gitan, 954 F.2d 1005

1007 n.4 (5th Gr. 1992). W wll, however, consider such a claim
in those rare instances where its nerits may be fairly eval uated
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A

Knezek mai ntains that the district court erred in denying his
"nunmerous requests” for a suppression hearing regarding
incrimnating statenents he made to | aw enforcenent agents, and
that, thereafter, those statenents were admtted in evidence
erroneously, including because of coercion and his not havi ng been
advi sed of his Mranda rights. Knezek, however, failed to tinely
and properly nove to suppress, as required by the local rules and

Federal Rule of Crimnal Procedure 12.7 Pursuant to the latter,

from the record. | d. W do not find this to be such a case
Accordi ngly, we do not address this claim but wi thout prejudice to
it being raised under 28 U S.C. § 2255. 1d. at 1008 n. 4.

! Southern District of Texas Local Rule 7 provides in part:

A | npl enent ati on. Federal Rule of Crimnal
Procedure 12 and this rule are to be followed to
ensure consistent and efficient practice before
this court. Motions and responses that do not
conply with these rules are waived.

B. Form Pretrial notions shall be in witing
and specifically state the basis for the notion

* * * %

E. Subm ssion. At the tinme of arraignnent, the
judicial officer shall set the tinme for pretrial
noti ons.

S.D. Tex. Loc. R 7(A), (B & (E) (Wst 1990) (enphasis added).
Federal Rule of Crimnal Procedure 12 states in part:

(b) Pretrial Mdtions. Any defense, objection
or request which is capable of determnation
wthout the trial of the general issue may be
raised before trial by notion. Motions may be
witten or oral at the discretion of the judge.
The followi ng nust be raised prior to trial:

* * * %
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notions to suppress "nust be raised prior totrial". Fed. R Crim
P. 12(b)(3). Failure to do so constitutes a waiver, "but the court
for cause shown may grant relief fromthe waiver." Fed. R Cim
P. 12(f).

When Knezek finally, orally, noved to suppress, at the start
of trial, the district court ruled that, for several reasons, the
matter had been waived.® W review that ruling for abuse of
di scretion. United States v. Marx, 635 F.2d 436, 441 (5th Cr.
Unit B 1981); United States v. Bullock, 590 F.2d 117, 120 (5th Gr
1979) .

A district court does not abuse its discretion under Rule
12(f) in denying a suppression notion solely on the ground that the
defendant failed to conply with pretrial procedures. Mar x, 635
F.2d at 440-41; Bullock, 590 F.2d at 120. Knezek unquesti onably
failed to conply with Rule 12 and the |ocal rules. Nor, pursuant
to Rule 12(f), did he seek to show cause for relief from the

finding of waiver. But, even assum ng arguendo that the notion to

(3) Mdtions to suppress evidence ...

* * * %

(f) Effect of Failure To Raise Defenses or
Cbj ections. Failure by a party to raise defenses
or objections or to make requests which nust be
made prior to trial ... shall constitute waiver
thereof, but the court for cause shown nay grant
relief fromthe waiver.

Fed. R Cim P. 12(b), (f) (enphasis added).

8 The notion was not nmade until after it had been announced t hat
the jury was ready to be brought in and the rule to exclude
W t nesses, Fed. R Evid. 615, had been invoked by Knezek.
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suppress was nmade "prior totrial", other factors support there not
being an abuse of discretion in this case; waiver is firmy
grounded in those bases as well.

The deadline for pretrial notions was June 11, 1990. A notion
to suppress was never filed, either before or after that date. On
June 26, Knezek's lawyer filed a notion to wthdraw, stating that
Knezek was dissatisfied, because, anong other things, Knezek
"seenfed] to think that Counsel should have fil ed sone kind of pre-
trial nmotion in his case." Knezek's first informal request for a
suppression hearing occurred two days |later, well past the pretri al
noti on deadli ne. Moreover, his stated reason for wanting an
unidentified statenment suppressed was his claimthat he had not
made it; but the court noted that the issue, as framed by Knezek,
was one to be determned by the jury, not in a suppression

heari ng. ®

o The follow ng coll oquy took place:

THE COURT: VWhat is it you would |ike [your
counsel] to do at this point?

DEFENDANT KNEZEK: Wll, at this point 1'd

like ... to suppress a[n] oral statenment they're
saying | made. And [ny |lawer's] saying | nade it
too. I|I'msaying | didn't nake it.

THE COURT: Well, but that's not grounds for
suppr essi on.

* * * %

DEFENDANT KNEZEK: Ce It's just that |
can't get anything done.

THE COURT: Well, maybe there's nothing to do.
You know. In other words, to be perfectly blunt
about it, if the facts are what your |awer says

-7 -



The notion to wi thdraw was granted on July 2; new counsel was
appoi nted that day. When Knezek noved on July 6 to extend the
pretrial notion deadline, as well as in the July 10 hearing on it,
he did not state that he wanted to nove to suppress any evi dence.
And, the notion was withdrawn at a hearing the next day, even
t hough the district court had stated it woul d be granted, but would
delay trial, and had warned, after being advi sed of the w thdrawal,

against trying later to file such notions.

there's nothing to do anyway. Wen you drive up to
the bridge they're entitled to ask you questions.
There's nothing to suppress. Nowif you didn't say
those statenents that's not a question of
suppression. | wouldn't pass on that anyway. |If
the agent gets up and says he said this, and you
say, | didn't say it. That's not for ne to deci de;
it's for the jury.

(Enphasi s added.)

10 When Knezek's new |awer noved on July 6 to extend the
pretrial notion deadline, he did not identify any notion to be
filed. At the July 10 hearing on the notion, the court stated that
it would be willing to grant the notion, but that, because of the
cl oseness of trial, this woul d cause Knezek's trial to be postponed
fromJuly to August or Septenber. Knezek's |awer stated that he
woul d di scuss this with Knezek and advi se the court. The next day,
Knezek announced ready for trial in July. The district court
st at ed:

Ckay. And | want you to understand this. | don't
want to hear |ater about how [ Knezek] m ssed out in
filing this, that, and the other, notions or
di scovery and all that. Are you ready?

(Enphasi s added.) Knezek's |awyer responded: "Well, | |ooked at
the file and the only thing |I have a question on would be the
al | eged confession that [Knezek] nade to the agents."” But, he then

confirnmed that he was ready for trial



At a hearing on Friday, July 20, three days prior to trial on
Monday, Knezek, for the first tinme, raised the issue of coercion
and an alleged lengthy interrogation. However, his |awer was
uncertain as to which interrogation these concerns related. In
any event, this led to the governnent's announcenent, at the start
of trial, that any statenents taken at the jail (several days after
the statenments were made at the port of entry) would not be
i ntroduced. Knezek's counsel then requested a suppression hearing
concerni ng possi ble coercion and duress as to the statenents nade
at the port of entry. (As noted, no notion was ever filed.) The
district judge refused to grant a hearing, noting the delay, the
prior proceedings, and that no notion had been filed, and ruling
that the matter had been waived; but, he ruled that if Knezek's
counsel wanted to devel op those issues at trial, he would possibly

grant a mistrial if coercion was proven. 12

1 During the July 20 hearing, Knezek's | awer stated that Knezek
cl ai med he had been interrogated for an "extensive period of tine

., and | know that the court woul d probably not be too receptive
to entertain sonething to suppress those confessions, in that they

were coerced". The district court responded, "[n]Jot at this late
stage", but inforned counsel that he could cross-exam ne the
governnent's wtnesses on that aspect if he wshed. The

governnent's | awyer then asked Knezek's | awer which interrogation
was being referred to, and rel ated that Knezek had been questi oned
twce on the day of the arrest and again six days later in jail.
Because of concern that the interrogation in jail may have taken
pl ace after Knezek had been appointed counsel, the district court
instructed the governnent's counsel to investigate.

12 As noted, at the start of trial, the governnent announced t hat
it would not introduce any statenents taken at the jail. Wth
respect tothe earlier statenents, however, Knezek's | awer st ated:

MR, JAI ME: Well, for the record, 1'd just
like to put that on. W feel that it was coerced
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Nevert hel ess, Knezek's counsel did not do so. And, when the
statenents were admtted at trial, he did not object to their
adm ssi on. Mor eover, Knezek's defense at trial was not that he
made the statenents under duress or while unaware of his rights,
but that he had sinply not nade them As noted, Knezek relied al so
on Huff's testinony that Huff had borrowed the weapons and Knezek
was not aware of them Furthernore, Knezek never raised in
district court the point he primarily relies upon here -- that he
had not been advised of his Mranda rights.

The district judge did not abuse his discretioninruling that

a wai ver occurred; accordingly, we do not reach the application of

and under duress in that he was detained seven
hours and questioned several tinmes by several
peopl e.

THE COURT: Well, let ne say this to you
[ Knezek' s | awyer]. There was no notion filed on
either of these points and | think the matter is
wai ved. | brought up the other day [July 20] this
question of talking to himafter he had a | awer
and ... it's just as well the governnent concedes
t hat . |'"'m not going to stop at this point and
conduct a suppression hearing on the other.

Now, I|'Il Tlisten to the evidence. .
presumnme the governnent is going to put on w tnesses
and | guess you're going to cross-examne them
about what they said or did to himor whatever, and
if I think there's sonething in there that's really
egregious, if | think that they really did coerce a
statenent out of him then | can always say so and
if we have to, we'll declare a mstrial. ... As |
say, I'mreluctant to start all over again, and
certainly at this late stage, to bring up a whole
hearing on that issue.

(Enphasi s added.)



Mranda or the other bases raised here for suppressing the
statenents.
B

Knezek maintains that, under Rule 404(b), the district court
erred in admtting evidence that Knezek and Huff had purchased the
guns in exchange for marijuana, and that syringes, amunition, and
marijuana residue were found in the search of the car.'® However,
Knezek did not object at trial to the adm ssion of this evidence.
Therefore, we reviewonly for plain error. See Fed. R Evid. 103.

“[P]lain error is an error "so obvious that our failure to notice

it would seriously affect the fairness, integrity, or public
reputation of [the] judicial proceedings and result in a
m scarriage of justice.'"™ United States v. Fortenberry, 914 F. 2d

671, 673 (5th Gr. 1990) (quoting United States v. G aves, 669 F. 2d
964, 971 (5th Cir. 1982)), cert. denied, __ US _ , 111 S. C.
1333 (1991).

For several obvious reasons, there is no plain error. For
exanpl e, evidence that marijuana residue and ammuni ti on were found
in the search of the car was also elicited through the direct

testinony of Huff, Knezek's witness. And, on cross-exam nation

13 Fed. R Evid. 404(b) states:

Evi dence of other crines, wongs, or acts is not
adm ssible to prove the character of a person in

order to show action in conformty therewith. It
may, however, be adm ssible for other purposes,
such as proof of notive, opportunity, intent,

preparation, plan, know edge, identity, or absence
of m stake or accident.

(Version in effect prior to Decenber 1, 1991).
- 11 -



Huff stated that he "mght've given ny friend alittle marijuanato
borrow t he guns.”
C.

Knezek next mamintains that the evidence was insufficient to
establish that he know ngly possessed the firearns. But, as noted,
he failed to renew his notion for judgnent of acquittal at the
close of the evidence. This failure constitutes a waiver of any
objection to the notion's denial, restricting review to whether
there has been a manifest m scarriage of justice. United States v.
Munoz- Rono, 947 F.2d 170, 176-77 (5th Gr. 1991), petition for
cert. filed, 60 U.S.L.W 3719 (U.S. Jan. 7, 1992) (No. 91-1593).%4

|1l egal possession of firearms may be either actual or

constructive. 1d. " Constructive possession' has been defined as
owner ship, dom nion, or control over the contraband”. United
States v. Smith, 930 F.2d 1081, 1085 (5th Cr. 1991). Cant u

testified that Knezek stated that the guns were hidden in the

14 Consequently, this Court's reviewis not under
the wusual standard of review for «clainms of
i nsufficiency of evidence but rather under a nuch

stricter standard. W are limted to the
determ nation of "whether there was a manifest
m scarriage of justice." Such a mscarriage would
exist only if the record is "devoid of evidence
pointing toguilt,” or ... "because the evidence on
a key elenent of the offense was so tenuous that a
conviction would be shocking." In making this

determ nation, the evidence, as with the regular
standard [of] review for sufficiency of evidence

clains, nust be considered "in the |ight nopst
favorable to the governnent, giving the governnent
the Dbenefit of all reasonable inferences and

credibility choices."”

United States v. Ruiz, 860 F.2d 615, 617 (5th Cr. 1988) (citations
omtted).
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suitcase before they were di scovered. Cantu and Salinas testified
that Knezek adm tted ownership of the guns; Salinas, that Knezek
stated that he knew that the serial nunber had been obliterated
from one.

Mor eover, constructive possession may also be inferred from
the exercise of domnion or control over the vehicle in which
contraband is found. E.g., United States v. Perez, 897 F.2d 751,
754 (5th Cir.), cert. denied, ___ US __ , 111 S. C. 177 (1990).
Cantu testified, as did Huff, that Knezek was driving the vehicle
when it was referred to secondary inspection. There was no
mani f est m scarriage of justice.

D.

Knezek asserts that, during closing argunent, the governnent's
| awer msstated the Jlaw on constructive possession and
i nperm ssibly injected his personal beliefs into the proceedi ngs by
comenting on Knezek's guilt and the credibility of wtnesses.
However, once again, Knezek did not tinely object at trial. This
failure requires us to, again, review for plain error. United
States v. Hatch, 926 F.2d 387, 394 (5th Cir.), cert. denied,
us _, 111 S C. 2239 (1991). "We can reverse only if the
governnment's closing argunents seriously affected the fairness or
integrity of the proceedings and resulted in a mscarriage of
justice." | d. In considering this question, the prosecutor's
comments nust be considered in the context of the entire trial.
ld. Based on our review of the record, there is no plain error.
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For the foregoing reasons, the judgnent is

AFF| RMED.



