UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 91-1854

UNI TED STATES OF AMERI CA
Pl aintiff-appellee,
VERSUS

THOVAS GERALD HEADRI CK

Def endant - appel | ant.

Appeal fromthe United States District Court
For the Northern District of Texas

(June 11, 1992)
Bef ore GOLDBERG H GE NBOTHAM and DAVIS, Circuit Judges.
DAVIS, G rcuit Judge:

Thomas Headri ck appeal s the sentence inposed upon revocation
of his supervised rel ease as inconsistent with the rel evant policy
statenents of the Sentencing Cuidelines. We conclude that the
district court was not obligated to foll ow those policy statenents
and affirm

| .

In Septenber 1989, following conviction on a firearns
violation, the district court for the Wstern D strict of Texas
sentenced appellant Headrick to twelve nonths inprisonnent to be
followed by three years of supervised rel ease. Headri ck began
serving his term of supervised release in Septenber 1990. The
condi ti ons of supervised release required Headrick to refrain from

possessi ng or using any control | ed substance. On sixteen occasi ons



bet ween January and July 1991, Headrick submtted urine specinens
that tested positive for cocai ne, anphetam ne, or nethanphetam ne.

I n August 1991, following a hearing, the district court for
the Northern District of Texas! revoked Headrick's supervised
rel ease pursuant to 18 U S. C. § 3583. The district court then
considered the sentencing range of 12-18 nonths i nprisonnment
contained in the policy statenents of Chapter 7 of the Sentencing
Cui del i nes. It rejected inposition of sentence in that range
however, and inposed a sentence of twenty-four nonths. Headrick
appeal s that sentence.

1.

We reviewthe district court's interpretation of statutes and
the Quidelines de novo, but its application of the Guidelines to
the facts for clear error. United States v. Gaitan, 954 F.2d 1005,
1008 (5th CGr. 1992). W w il uphold a sentence unless it (1) was
inposed in violation of law, (2) resulted from an incorrect
application of the guidelines, (3) was outside the guideline range
and is unreasonable, or (4) was inposed for an offense for which
there is no applicable sentencing guideline and is plainly
unreasonable. 18 U.S.C. A § 3742(e) (West, Supp. 1992). There are
no applicable gqguidelines for sentencing after revocation of
supervi sed release; there are only policy statenents. See U S
Sentenci ng Conm ssion, Quidelines Manual Ch. 7 "Violations of

Probati on and Supervi sed Rel ease"” (Nov. 1990). It follows that we

!Supervi sion of Headrick's case was transferred fromthe
Western to the Northern District of Texas in July 1991.
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W || uphol d Headrick's sentence unless it is in violation of |aw or
is plainly unreasonabl e.
A

We first consider whether Headrick's sentence is in violation
of law because of his suggestion that the Guideline policy
statenents bind a district court when sentenci ng a defendant after
revoking a termof supervised release. This is the first tinme we
have given plenary review to this question. This court has held
previously that a district court's failure to follow the policy
statenents of Chapter 7 is not plain error. United States wv.
Ayers, 946 F.2d 1127, 1130-31 (5th Cr. 1991); United States v.
Montez, 952 F.2d 854, 859-60 (5th Gr. 1992).

Supervi sed rel ease is governed by 18 U. S.C. 8§ 3583. Headrick
focuses considerable attention on § 3583(e)(3). Under that
section, a district court may revoke a term of supervised rel ease
and order a defendant inprisoned "if it finds by a preponderance of
the evidence that the person violated a condition of supervised
rel ease, pursuant to the provisions of the Federal Rules of
Crimnal Procedure that are applicable to probation revocation and
to the provisions of applicable policy statenents issued by the

Sent enci ng Commi ssion. "2 Headrick contends that the phrase

2Section 3583(e)(3) provides that

(e) Modification or conditions or revocation. -- The court
may, after considering the factors set forth in section
gﬁg?vggggég (a)(2)(B), (8)(2)(Q, (a)(2)(D., (a)(4), (a)(5),

(3) revoke a termof supervised release, and require
the person to serve in prison all or part of the term
of supervised release without credit for tine
previously served on postrel ease supervision, if it
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"pursuant to the ... applicable policy statenents" requires the
district court to follow the policy statenents; the governnent
mai ntains that the statute nerely requires the district court to
consider the policy statenents. W find it unnecessary to resolve
this dispute and parse the |anguage of § 3583(e)(3), however,
because Headrick's case is governed by 8§ 3583(09).

Section 3583(g) requires a district court to revoke a
defendant's term of supervised release upon finding that the
def endant possessed a controlled substance.® The district court
specifically found that Headrick had possessed <controlled
substances and that it "ha[d] no choice but to revoke" his term of
supervi sed rel ease under 8§ 3583(g). Headrick has not objected to

this finding. Thus Headrick was subject to revocation of his term

finds by a preponderance of the evidence that the
person violated a condition of supervised rel ease,
pursuant to the provisions of the Federal Rules of
Crimnal Procedure that are applicable to probation
revocation and to the provisions of applicable policy
statenents issued by the Sentencing Comm ssion, except
that a person whose termis revoked under this
paragraph may not be required to serve nore than 3
years in prison if the offense for which the person was
convicted was a Class B felony, or nore than 2 years in
prison if the offense was a Cass C or D fel ony.

18 U.S.C A 8 3583(e)(3) (West, Supp. 1992) (enphasis added).
3Section 3583(g) provides that:

(g) Possession of controlled substance.-- |If the defendant
is found by the court to be in the possession of a
control |l ed substance, the court shall term nate the term of
supervi sed rel ease and require the defendant to serve in
prison not |ess than one-third of the term of supervised
rel ease.

18 U.S.C A 8 3583(g) (West, Supp. 1992) (enphasis added).
Section 3583(g) applies to all defendants who begin a term of
supervi sed rel ease after Decenber 31, 1988. Anti-Drug Abuse Act
of 1988, Pub. L. No. 100-690 § 7303(b), 102 Stat. 4181, 4464.

4



of supervised release regardless of how we mght interpret 8§
3583(e) (3).

But the fact that the district court revoked Headrick's
supervi sed rel ease pursuant to 8§ 3583(g) rather than 8§ 3583(e)(3)
does not obviate our need to decide the extent to which the policy
statenents of Chapter 7 of the Quidelines Manual bind sentencing
courts. Section 3583(g) required the district court to sentence
Headrick to at |east twelve nonths inprisonment (one-third of his
term of supervised release). Section 3583(g) does not specify a
maxi mumsentence. The district court sentenced Headrick to twenty-
four nonths inprisonnent. This exceeds the range of 12-18 nonths
provided by the Quideline policy statenents. US S G § 7B1.4.
Thus we still nust decide whether the district court was obligated
to follow the policy statenents, as Headrick suggests.

Congress requires the United States Sentenci ng Conm ssion to
i ssue both "guidelines" and "general policy statenents regarding
application of the guidelines" in performngits duties. 28 U S.C
88 994(a)(1) and (2). Headrick would have us hold that policy
statenents are as binding on the courts as the guidelines
thensel ves. That Congress differentiates between guidelines and
policy statenents, however, suggests that the two are not to be
gi ven equal weight. Relatedly, we have held that policy statenents

"do not have the force of the Cuidelines," although we have not yet
deci ded what force they do carry. United States v. Mntez, 952
F.2d 854, 859 (5th Cr. 1992). Today we hold that district courts

must consider the policy statenents contained in Chapter 7 of the



Cui del i nes when sent enci ng a def endant upon revoki ng his supervised
rel ease, but that these policy statenents are advisory only.
Congress treats policy statenents and guidelines differently.
Section 3553(b) requires a sentencing court to "inpose a sentence
of the kind, and within the range, referred to in" the guidelines,
unl ess an adequat e basis for departure exists. 18 U. S.C. 8§ 3553(b)
(enphasi s added). In contrast, section 3553(a)(5) requires a
sentencing court nerely to "consider ... any pertinent policy
statenent” when sentencing. 18 U S.C 8§ 3553(a)(5) (enphasis
added); Ayers, 946 F.2d at 1130; Montez, 952 F.2d at 859. Either
party may appeal a sentence inposed as a result of an incorrect
application of a guideline. 18 U S. C A 88 3742(a)(2) and (b)(2)
(West, 1985 and Supp. 1992). No simlar appeal lies for an
incorrect application of a policy statenent. See S. Rep. No. 98-

225, 98th Cong., 2d Sess. 167, reprintedin 1984 U.S.C C A N 3182,

3350 ("It should be noted that a sentence that is inconsistent with
t he sentencing guidelines is subject to appellate review, while one
that is consistent with the guidelines but inconsistent with the
policy statenents is not."). The Sentencing Conm ssion nust submt
for Congress's approval anmendnents to the guidelines, but not
anendnents to policy statenents. 28 U.S.C. § 994(p); United States
v. Kelley, 956 F.2d 748, 753 (7th Gr. 1992). The | egislative
hi story acconpanying the Crine Control Act of 1984 confirns that
Congress intended the policy statenents to "supplenent" the
guidelines to "further the ability of the Federal crimnal justice
system to achieve the purposes of sentencing." |d. at 51, 165

reprinted in 1984 U S.C.C. AN at 3234, 3348-49. W are satisfied,




then, that Congress did not intend policy statenents generally to
have the sane binding effect as guidelines.

Headrick contends that this court previously has treated
policy statenents as binding. In United States v. Wite, 945 F. 2d
100 (5th Gr. 1991), we vacated the district court's downward
departure based on the defendant's youth as inconsistent with §
5H1.1 of the Guidelines, a policy statenent. W do not consider
our decision today as inconsistent with Wiite. First, the Wite
court did not even nention that 8 5H1.1 is a policy statenent, nor
conpare the force of policy statenents to guidelines. Second,
Wiite involved a departure from a guideline sentence and a
di fferent set of policy statenents. |In § 3553(b), Congress sharply
curtailed a district court's ability to sentence a def endant bel ow
the applicable guideline range. It limted such discretion to
situations where "there exists an aggravating or mtigating
circunstance of a kind, or to a degree, not adequately taken into
consideration by the Sentencing Comm ssion in fornulating the
gui del i nes. " 18 U.S.C 8§ 3553(b). In determ ning whether a
circunstance was adequately taken into consideration, Congress
directs courts to "consider only the sentencing guidelines, policy
statenents, and official commentary of the Sentenci ng Comm ssion."
| d. (enphasis added). The policy statenent of 8 5H1. 1 reflects the
Comm ssion's consideration of youth inits schenme. Thus the Wite
court was correct to follow 8§ 5H1.1. "Were ... a policy statenent
prohibits a district court from taking a specified action, the

statenent is an authoritative guide to the neaning of the



applicable guideline." WIllians v. United States, 503 U.S. _, 112
S .. 1112, 1119, 117 L.Ed.2d 341, 353 (1992).

Thus, although policy statenents generally do not have the
force of guidelines, particular policy statenents may carry such
force when they informthe application of a particul ar gui deline or
statute. "Qther policy statenents in the Sentencing Cuidelines
must be exam ned separately in the context of their statutory basis
and their acconpanyi ng commentary." United States v. Lee, 957 F. 2d
770, 773 (10th Gr. 1992); see also United States v. Rogers, 917
F.2d 165, 169 (5th Cr. 1990) (referring to 8 4Al1. 3 as "non- bi ndi ng
policy statenment"), cert. denied, 111 S.Ct. 1318 (1991). W nust

therefore exam ne the particul ar statutes, guidelines, and policy
statenents associ ated with sentenci ng upon revocati on of supervised
release to determne the force of the policy statenents applicable
to Headrick

Congress specifically directed the Sentencing Conm ssion to
issue "guidelines or general policy statenents regarding the
appropriate use of the provisions for ... revocation of supervised
release ...." 28 U S C 8§ 994(a)(3) (enphasis added). The
Sentencing Comm ssion pronulgated policy statenents regarding
revocation of supervised release in Chapter 7 of the Guidelines
Manual , effective Novenber 1, 1990. As the Tenth Crcuit
recogni zed recently, these policy statenents are "especially
anenable to a fl exi ble and consi dered application.” Lee, 957 F. 2d
at 772-73. The Sentencing Comm ssion deliberately chose to issue
policy statenents, but no guidelines, on revocation for the tine

bei ng:



At this tinme, the Comm ssion has chosen to pronul gate policy
statenents only. These policy statenents wll provide
quidance while allowing for the identification of any
substantive or procedural issues that require further revi ew
The Comm ssion views these policy statenents as evol utionary

and will review relevant data and materials concerning
revocation determ nations under these policy statenents.
Revocation guidelines will be issued after federal |udges,

probation officers, practitioners, and others have the

opportunity to evaluate and coment on these policy

st at enent s.
U.S. Sentenci ng Comm ssion, Quidelines Manual Ch. 7, Pt. Al intro.
coment (Nov. 1990) (enphasis added). The Comm ssion enphasized
that it chose to issue "advisory policy statenents” rather than
guidelines to provide "greater flexibility to both the Comm ssion
and the courts.” ld. Pt. A3(a). The Comm ssion expressed its
intention to i ssue revocation guidelines after "an adequate period
of evaluation." Id.

We conclude fromthis that neither Congress nor the Sentencing
Comm ssion intended the policy statenents of Chapter 7 to be
bi nding on the courts. Congress specifically gave the Sentencing
Comm ssion the choice to issue guidelines or policy statenents
regarding the revocation of supervised release. 18 U.S.C. 8§
994(a) (3). The Sentencing Conm ssion, cognizant of Congress's
differential treatnent of guidelines and policy statenents, chose
to issue only "advisory policy statenents"” at this tinme. Unlike
Wiite and WIllianms, the policy statenents here do not interpret or
explain any statute or guideline. They stand alone, and in a state
of nascency. W have no trouble, therefore, in holding that "the
policy statenents regarding revocation of supervised release
contained in Chapter 7 of the [ Qi delines] are advisory rather than

mandatory in nature.” United States v. Lee, 957 F.2d 770, 773



(10th Cr. 1992); United States v. Blackston, 940 F.2d 877, 893 (3d
Cr.), cert. denied, 112 S.C. 611 (1991). Thus the district court

did not inpose a sentence "in violation of law' by refusing to
follow the policy statenents of Chapter 7.
B

Headri ck's sentence was not ot herw se i nposed in violation of
I aw. The district court was still required by § 3553(a)(5) to
"consider" any rel evant policy statenment when sentenci ng Headri ck.
The district court classified Headrick's violations of the
conditions of his supervised release according to US S. G 8§
7Bl1.1(a) (policy statenent). The court then consulted the
Revocation Table and determned that, at Headrick's crimnal
hi story category of 1V, the Sentencing Conmm ssion recomended a
sentence of 12-18 nonths inprisonnent. U S S. G 8§ 7Bl1.4 (policy
statenent). The district court concluded, however, that this range
was i nadequate "to take into account the conduct of this defendant
as reflected by the record in this case.”" The court el aborated by
stating that "the primary purpose of the new sentence is to
sanction the defendant for his breach of trust. There couldn't be
a nore flagrant breach of trust in this case" than Headrick's
sixteen violations of three different conditions of supervised
rel ease. The court considered the frequency and nunber of
viol ations, the need for deterrence, and Headrick's inability "to
deal wth his use of illegal controlled substances under the

supervi sed rel ease environnent."
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Thus the district court considered but rejected the policy
statenents in light of the other relevant factors of § 3553(a).*
The district court was required to do no nore. Blackston, 940 F. 2d

at 859.

4Section 3553(a) provides that:

(a) Factors to be considered in inposing a sentence. --
The court shall inpose a sentence sufficient, but not
greater than necessary, to conply with the purposes set
forth in paragraph (2) of this subsection. The court, in
determ ning the particular sentence to be inposed, shal
consi der - -

(1) the nature and circunstances of the offense and
the history and characteristics of the defendant;
(2) the need for the sentence inposed--

(A) to reflect the seriousness of the offense,
to pronote respect for the law, and to provide
just punishnent for the offense;

(B) to afford adequate deterrence to crimna
conduct ;

(C) to protect the public fromfurther crines
of the defendant; and

(D) to provide the defendant with needed
educati onal or vocational training, nedical care,
or other correctional treatnment in the nost
effective manner;

(3) the kinds of sentences avail abl e;
(4) the kinds of sentence and the sentencing range
established for the applicable category of offense
commtted by the applicable category of defendant as
set forth in the guidelines that are issued by the
Sent enci ng Conm ssion pursuant to 28 U.S.C. § 994(a)(2)
and that are in effect on the date the defendant is
sent enced,

(5) any pertinent policy statenent issued by the
Sent enci ng Conm ssion pursuant to 28 U . S.C. § 994(a)(2)
that is in effect on the date the defendant is
sent enced,

(6) the need to avoid unwarranted sentence
di sparities anong defendants with simlar records who
have been found guilty of simlar conduct; and

(7) the need to provide restitution to any victins
of the offense.

18 U.S.C. A § 3553(a) (West, 1985 and Supp. 1992).
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Finally, Headrick's sentence is not "plainly unreasonable."
See 18 U S.C A 8§ 3742(e)(4) (West, Supp. 1992). The district
court was required to inpose a sentence of at |east twelve nonths
pursuant to 8 3583(g). The policy statenents suggested a range of
12-18 nonths. The district court sentenced Headrick to twenty-four
nmont hs. Unlike the permssive revocation provision of 8§
3583(e)(3), the mandatory revocation provision of 8 3583(g) does
not provi de any maxi num sentence. Headrick would be subject to a
maxi mum sentence of twenty-four nonths under 8§ 3583(e)(3). | t
follows that inposing that sane sentence under 8§ 3583(g) cannot be
pl ai nl y unreasonabl e.

L1l

For the foregoing reasons, the sentence inposed by the

district court is

AFFI RVED.
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