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Appeal from the United States District Court for the Southern
District of M ssissippi.

Bef ore THORNBERRY, GARWOOD, and DAVIS, Circuit Judges.

THORNBERRY, Circuit Judge:

This 1is an appeal from a directed verdict. The
def endant - appel l ee aw firmwas sued for vicarious liability. The
district court directed a verdict in favor of the firm concl udi ng
as a matter of |aw that the jury could not find vicarious
liability. The plaintiff-appellant, Entente, appeals the district
court's directed verdict. W find that the jury could not have
found vicarious liability and the directed verdict in favor of the

firmwas proper.

| . Background

In February 1987, H. B. Sneed ("Sneed"), a petroleum | andman
enpl oyed by Entente M neral Conpany ("Entente"), negotiated with
McKi nl ey Young ("Young") to purchase one-half of Young's royalty

interest in certain property. On February 23, Young and Sneed



orally agreed that Entente would purchase one-half of Young's
interest for $25,000. Sneed then presented a $25,000 draft and a
royalty deed to Young. Young, who does not read well if at all

stated that he wanted his banker, Bruce Edwards, ("Edwards") to
reviewthe deed to ensure that it accurately reflected the terns of
the oral agreenent. Young and Sneed took the deed to Edwards, who
suggested that Young's attorneys at the firmof Barrett, Barrett,
Barrett, and Patton ("the firnl) review the deed. Edwar ds
t el ephoned Derek Parker, a partner in the firm and arranged for

Sneed and Young to neet with Parker.

That afternoon, Sneed and Young drove to the firmand net with
Par ker . Par ker reviewed the deed and told Young that the deed
reflected the terns and conditions of the oral agreenent. He also
advi sed Young that before signing the deed, he should have a title
search perfornmed to guarantee that he owned a one-sixteenth
royalty, the one-half of one-sixteenth that he intended to sell to
Entente and the one-half of one-sixteenth that he intended to
retain. Young then asked Parker to perform the title search.
Par ker instructed Sneed and Young to return the next day at one
o'clock p.m to close the deal. Sneed left the royalty deed and

t he $25, 000 draft with Parker.

After Sneed and Young left the firm Parker tel ephoned his
brother, who was an oil and gas |ease and royalty specul ator.
Par ker asked hi s brot her whet her he knew about a well being drilled

on Young's property. After doing sonme research, Parker's brother



informed him that the well |ooked promsing and that he would
provide financing to Parker if he attenpted to purchase the royalty
from Young. Parker's brother suggested offering Young $30, 000 for
the one-half royalty. Parker replied that he did not want to pay
$30, 000 and that he could probably buy it for $27,000. Later that
day, Parker asked his partner Pat Barrett, Jr. whether he thought
there was anything wong with a lawer's purchasing m neral
interests froma client, and Barrett replied that he did not see

anything wong with it.

The foll ow ng norni ng, Parker call ed Edwards and tol d hi mt hat
he knew of soneone who coul d make Young a better offer. He asked
Edwards to have Young contact him  Young returned Parker's cal
and the two agreed to neet that afternoon at Edwards's bank. Once
at the bank, Parker infornmed Young that he wanted to purchase the
one-hal f royalty for $27,000. Young agreed, and they executed the
sane deed that Sneed had prepared except that Parker's nane

appeared in the G antee bl ank.

When Sneed arrived at the firm prepared to cl ose the sale, he
was infornmed that Young had received a better offer for the
one-half royalty. Sneed asked who purchased the one-half royalty
but was not given an answer. Eventually, Sneed di scovered fromthe
officially recorded deed that Parker had purchased the one-half

royal ty.

In June, 1987, Entente sued Parker and the firmin federa



district court based on diversity jurisdiction. Entente asserted
that Parker's actions constituted tortious interference wth
busi ness relations and contract in violation of M ssissippi |aw,
and that the firm was vicariously liable for Parker's tortious
conduct. The court held a jury trial. At the close of Entente's
evidence, the firmnoved for a directed verdict on the ground that
Par ker's purchase of the royalty was not within the scope of his
enpl oynent, and hence, the firmcould not be vicariously liable for
any tort he may have commtted in purchasing the royalty. The
district court concluded that Parker had not been acting wthin the
scope of his enploynent when he purchased the royalty and granted

the firms notion for directed verdict.

Shortly after the directed verdict, Entente and Parker reached
a settlenent agreenent. The court entered an Agreed Judgnent under
whi ch Entente settled all clains agai nst Parker, but reserved al
rights against the firmand the individual partners. Entente now
appeals the district court's grant of the firms notion for

directed verdict.

1. Analysis

A. The Standard of Revi ew

In diversity cases, federal courts apply a federal test to

determ ne whether it is proper to direct a verdict. Boeing Conpany

v. Shipman, 411 F.2d 365, 368 (5th G r.1969) (en banc). The



inquiry is the sanme at the trial court level and at the appellate
| evel : "[1]f the facts and inferences point so strongly and
overwhelmngly in favor of one party that the Court believes that
reasonabl e nen could not arrive at a contrary verdict, granting of
the notion[ ] is proper.” Boei ng, 411 F.2d at 374, Fruge v.
Penrod Drilling Co., 918 F.2d 1163, 1166 (5th GCr.1990).
Furthernore, the evidence nust be viewed in the |light and wth al

reasonabl e inferences nost favorable to the party opposing the

directed verdict.! Fruge, 918 F.2d at 1165.

B. Governing Law

M ssissippi lawapplies in this diversity case. Accordingly,
the lawfirm s vicarious liability for Parker's conduct is assessed
under agency principl es. See M ss. Code Ann. § 79-12-17 ("Every
partner is an agent of the partnership for the purpose of its
business...."); Id. 8§ 79-12-25 ("Were, by any wongful act ... of
any partner acting in the ordinary course of business of the
partnership ... loss or injury is caused to any person ... the
partnership is |iable therefor to the sanme extent as the partner so
acting...."). W are also guided by the Restatenent (Second) of
Agency, as the M ssissippi Suprene Court has cited with approval
various sections of the treatise. See e.g., Short v. Colunbus
Rubber and Gasket Co., 535 So.2d 61, 67 (M ss.1988) (citing 8§ 456);
Marter v. Scott, 514 So.2d 1240, 1242 (M ss.1987) (citing § 228).

The relevant facts are not in dispute in this case.



C. Vicarious Liability

Section 219 of the Restatenent (Second) of Agency discusses
the circunstances in which a master or principal is |liable for the
torts of his servant or agent. Subsection (1) of 8§ 219 provides
that a principal or naster is vicariously liable for the torts of
his agent or servant that are commtted within the scope of
enpl oynment.  RESTATEMENT ( SECOND) OF AGENCY 8§ 219(1) (1958). An agent

or enpl oyee's conduct is within the scope of enploynent only if

(a) it is of the kind he is enployed to perform

(b) it occurs substantially within the authorized tine and
space limts;

(c) it is actuated, at least in part, by a purpose to serve
the master, and

(d) if force is intentionally used by the servant against

another, the use of force is not unexpectable by the naster.
RESTATEMENT ( SECOND) OF AGENCY, 8§ 228 (1958). Section 228 of the
Rest at ement, which the M ssissippi Suprenme Court adopted in Sears
Roebuck & Co. v. Creeknore, 199 M ss. 48, 23 So.2d 250, 251 (1945),
clearly requires that, in order to be wthin the scope of
enpl oynent, the agent's conduct nust be actuated, at |east in part,

by a purpose to serve the naster.

Subsection (2) of 8 219 |ists four situations in which conduct
that fails to satisfy the "wthin the scope of enploynent" test
found in 8 228, may still provide a basis for inposing vicarious

liability. Subsection (2) provides in part that



(2) A master is not subject to liability for the torts of his
servants acting outside the scope of enploynent, unless:

(d) the servant purported to act or to speak on behal f of
the principal and there was reliance upon apparent
authority, or he was aided in acconplishing the tort by
the exi stence of the agency relation.
Thus, under the Restatenent, a principal is liable for the torts of
his agent if the agent commts the tort while acting within the
scope of his enploynent as defined by § 228, or if § 219(2)
applies. The situations listed in 8 219(2) are not necessarily
exceptions to the scope of enploynent doctrine, but rather
situations in which courts have decided to inpose liability on the

princi pal or enployer even if the agent's conduct does not neet al

of the traditional "within the scope of enploynent” criteria.

Section 261 is an extension of 8§ 219(2)(d), and states that
A principal who puts a servant or other agent in a position
whi ch enables the agent, while apparently acting within his
authority, to commt a fraud upon third persons is subject to
liability to such third persons for the fraud.
Conmmrent a to 8 261 states that
The principal is subject toliability under the rule stated in
this section although heis entirely i nnocent, has received no
benefit from the transaction, and as stated in Section 262,
al though the agent acted solely for his own purposes.
Unlike 8 228, 8§ 261 assesses vicarious liability even though the
agent's conduct was not actuated by a purpose to serve the
principal . Al t hough M ssissippi case |law has not expressly
differentiated between the two types of vicarious liability found

in 8 219(1) and 8§ 219(2) of the Restatenent, the distinction is



inmplicit.? Hence, cases inposing liability under the theory
enbraced by 8§ 219(1) and defined in 8 228, require the agent's
conduct to be for the principal's purposes; whi | e ot her cases,
under the theory enbodied in 88 219(2)(d) and 261, allow liability
even when an agent acts solely for his own purposes. Conpar e
Seedkem South Inc. v. Lee, 391 So.2d 990, 995 (M ss.1980) wth
Bill ups Petroleum Co. v. Hardin's Bakeries Corp., 217 Mss. 24, 63
So.2d 543 (1953) and Napp v. Liberty National Life |Insurance Co.,
248 M ss. 320, 159 So.2d 164 (1963).

Recogni zi ng the di stinction between the types of liability, we
first address whether Parker's purchase of the royalty was within
the scope of his enploynent as defined by 8§ 228, and second
whet her the firmcan be held liable under the theory delineated in

8§ 261.3

2Entente, however, conflates the two theories, arguing that
it is not necessary that Parker's acts be for the firms benefit
to be within the scope of his enploynment under § 228, but citing
Bill ups Petroleum Co. v. Hardin's Bakeries Corp., 217 Mss. 24,
63 So.2d 543 (1953), a case in which the theory of liability is
of the type enbodied in 8§ 219(2)(d).

SEntente alleges four points of error: (1) the district
court erred in concluding that Parker's wongful act was not
within the scope of his enploynent because it was not notivated
by a purpose to benefit the firm (2) the district court erred
by concl uding that Parker's purchase of the royalty was separated
by tinme and sequence fromother acts within the scope of his
enpl oynent; (3) the district court required actual negligence by
the firmfor vicarious liability; (4) the district court
erroneously focused on the purchase itself rather than the entire
context of the transaction in determning that the purchase was
separated by tinme and sequence fromacts within the scope of
Par ker's enpl oynent.

This opinion is not organized around the four points of
error but rather around the two applicable theories of
vicarious liability. Entente's first, second, and fourth



1. Was Parker's Conduct Wthin the Scope of H s Enpl oynent?

The district court concluded that Parker's purchase of the
royalty from Young was an "abandonnent of enploynent” and
therefore, not within the scope of his enploynent with the firm
(Tr. at vol. 8, p. 441). Entente does not dispute that the firmis
not in the business of buying mnerals or that the firmreceived no
gain from Parker's purchase of the royalty. | nstead, Entente
asserts that the district court inproperly focused on the |ast
event, the purchase itself, and that if the transaction is viewed
in the proper context, Parker's conduct satisfies each el enent of

§ 228.

I n essence, Entente contends that Parker purchased the royalty
whil e acting as Young's attorney, and was notivated by the firnms
pur poses both when he agreed to neet with Young, a |ongstanding
client, and when he agreed to performthe title search. Entente
mai ntains that Parker's conduct, fromthe tinme he agreed to neet
with Young to the tine he purchased the royalty, is only one series
of conduct that cannot be separated into distinct acts; in
Entente's words, Parker's "|egal engagenent could not be turned on

and off." (Appellant's Br. at 32).

points of error are discussed within the appropriate
sections of the opinion. W do not discuss Entente's third
point of error because the district court did not require
actual negligence by the firm but nerely comented that
Par ker's nebul ous question to Pat Barrett, Jr. did not put
the firmon notice of Parker's intent to purchase the
royalty from Young.



Ent ent e woul d have us hol d t hat once Parker began representing
Young pursuant to the firm s purposes, no deviation fromthe firms
pur pose could take himoutside the scope of his enploynent. Such
a holding would violate the well established rule that

if an enployee who is delegated to performcertain work for

hi s enpl oyer steps or turns aside fromhis master's work or

busi ness to serve sone purpose of his own, not connected with
the enployer's business, or, as it is often expressed,
devi ates or departs fromhis work to acconplish sone purpose
of his own not connected with his enpl oynent —goes on a "frolic
of his own' —the relation of master and servant is thereby
tenporarily suspended, and the naster is not liable for his
acts during the period of such suspension;
Seedkem Sout h, Inc. v. Lee, 391 So.2d 990, 995 (M ss.1987). As the
"abandonnent of enploynment” doctrine is entrenched in the |aw of
vicarious liability, we conclude, as the district court did, that
the proper inquiry is whether, at the tine of the purchase, Parker

was acting within the scope of his enpl oynent.

There is no dispute that Parker purchased the royalty for
hi msel f and was acting in his own interest, not in the interest of
the firm (Tr. at vol. 7, p. 230.) There is also no dispute that
the firmdid not receive any benefit from Parker's purchase of the
royalty. (l1d.). 1In fact, Young was never billed by Parker or the
firm (Tr. at vol. 7, p. 231-232). |In order to satisfy the § 228

definition of "within the scope of enploynent," Parker's conduct
must have been notivated, at least in part, by a desire to serve
the firm It is undisputed that Parker was notivated only by a
desire to serve hinsel f when he purchased the royalty. View ng the

conduct from the proper perspective, as a matter of |aw, Parker



coul d not have been acting within the scope of his enploynent when

he purchased the royalty interest.

2. Did the Agency Relationship Aid Parker in Commtting Allegedly
Tortious Acts, Wthin the Meaning of 88 219(2)(d) and 2617

Entente clains that two cases, Billups Petroleum Co. .
Hardin's Bakeries Corp., 217 Mss. 24, 63 So.2d 543 (1953), and
Napp v. Liberty National Life Insurance Co., 248 Mss. 320, 159
So.2d 164 (1963), support its argunent that conduct need not be
notivated by any desire to serve a nmaster in order to be within the
scope of a servant's enpl oynent. As di scussed above, Entente's
argunent conflates two theories of liability.* W examne the
Bi Il | ups and Napp cases, however, to determ ne whether the type of
l[iability anticipated by 8§ 261 exists in this case. After a
careful exam nation of the cases and the underlying theories of
liability, we find that as a matter of law, the liability descri bed

in 88 219(2)(d) and 261 does not exist in this case.

In Billups, a salesman for Hardin's Bakeries overcharged
Billups for bread over a period of several nonths, and kept the
excess for hinself. The M ssissippi Suprene Court held Hardin's

Bakeries vicariously liable for its agent's fraud, stating that

“Al t hough the holding of the Billups case is franmed in
"scope of enploynent” | anguage, upon close exam nation, the
underlying theory of liability is that expressed in 8§ 219(2)(d)
of the Restatenment. See RESTATEMENT ( SECOND) OF AGENCY § 219 cnt. e
(1958).



[t]he Principal is liable to third persons for injuries
resulting fromthe fraud and deceit of his agent if such is
within the scope of the agent's authority. Acts of fraud by
the agent, commtted in the course or scope of his enpl oynent,
are binding on the principal, even though the principal did
not know of or authorize the comm ssion of the fraudul ent
acts, and al though he derives no benefit fromthe success of
the fraud, and the agent commtted it for his own benefit.
Bill ups, 63 So.2d at 546. Contrary to sone of the | anguage in the
Billups case, the principal's liability is based on the theory
enbodied in 88 219(2)(d) and 261 of the Restatement, rather than
traditional "scope of enploynment” liability contained in 8§ 219(1).
The four cases the Billups court discusses in support of its
hol di ng evidence that the court inposed 8§ 219(2)(d) liability.
Each of the four cases involves fraud by an agent upon the
principal's custoner. Each case involved a situation in which the
principal delegated to the agent the power to perform a certain
task, such as collect nonies for the principal. |In each case, the
agent acted for his own purposes, but the fraud transpired as part
of the very duty that the principal authorized the agent to
perform Because the custoners had a relationship with the
principal that induced the custoners to rely on the principal's
agent, and the agent defrauded the custoners in the perfornmance of
the duty entrusted to himby the principal, the agent was "aided in

acconplishing the tort by the existence of the agency relation."

RESTATEMENT ( SECOND) OF AGENCY, 8§ 219(2)(d) (1958).

I n Napp, the insurance conpany's agent defrauded a beneficiary
by painstakingly convincing her that her husband's policy had

| apsed before his death, but that the insurance conpany woul d pay



hal f of the benefit she otherwi se would have been due. In fact,
t he policy had not | apsed, and when the agent delivered a check for
the full amount of the benefit to the beneficiary, he told her that
t he check had been nmade out for the incorrect amount, and that she
woul d have to give half of it back to himto return to the conpany.
He induced her to sign a receipt for the full anount and he kept
one half of the noney for hinself. The court found that even
though this conduct was not wthin the scope of the agent's
enpl oynent contract, the conpany el ected to have the agent deliver
the check, and "could not delegate to one certain duties and then
deny agency because the witten contract between themlimted his
activities to other matters."” Napp, 159 So.2d at 166. Thus, as in
Billups, the fraud in Napp transpired as part of the very duty that

t he agent was authorized to performfor the principal and custoner.

Entente contends that, just as in Billups and Napp, Parker was
aided in purchasing the royalty by the existence of his agency
relationship with the firm Entente advances that but for his
enpl oynent at the firm Parker never woul d have net Young and never
woul d have had the opportunity to purchase the royalty; yet,
but-for causation is irrelevant in this case. The proper inquiry
for determning vicarious liability of a principal whose agent
defrauds the principal's custoner is the relationship between the
principal and the custoner. In Billups, the four cases it
di scusses, and Napp, the principal had a relationship with the
custoner and the custoner was defrauded by the principal's agent.

The courts reasoned that a principal who provides his agent with



the tools or position necessary to perpetrate a fraud on the
principal's custoners, should be held responsible to the innocent
custoners who relied on the agent. In this case, there was no
relationship between the firmand Entente that could be inputed to
the firms agent. It is undisputed that neither Parker nor the
firmrepresented Entente. (Tr. at vol. 6, p. 156). The prem se
underlying 8 219(2)(d) and 8 261 liability, a relationship between
the principal and an innocent third party, is absent in this case.
Therefore, as a matter of law, the firm could not have been held

vicariously liable for Parker's acts.

W AFFIRM the verdict directed by the district court.



