UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 90-8598

UNI TED STATES OF AMERCI A,
Pl ai ntiff-Appellee,

VERSUS

JAMES EDWARDS EVANS,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Texas

(ApriT 9, 1992)
ON PETI TI ON FOR REHEARI NG
(Opi ni on Decenber 18, 1991, 5th Gr. 1991, @ F.2d )

Before WSDOM H G3d NBOTHAM and SM TH, Circuit Judges.
PER CURI AM

| T IS ORDERED that the petition for rehearing filed in the
above entitled and nunbered cause be and the sane is hereby
DENI ED

The panel reversed the appellant's conviction on count 1
because his argunent that insufficient evidence supported that
conviction was itself insufficient to justify a reversal of his
conviction. The trial court's instruction as to the felonious
nature of the defendant's earlier conviction (a conviction to
whi ch he had sti pul ated) took away no fact-finding



2

responsibilities fromthe jury. This Court has witten that the
judge's obligation to submt questions of fact to the jury

does not require that the judge submt all issues
regarding elenents of an offense to the jury. Rather,
. . . the pertinent inquiry in determ ning whether an
i ssue should be submitted to the jury is whether that
i ssue depended upon the probative val ue of the
evidence. . . . There are issues which do not depend
on the probative value of the evidence, and shoul d,

t herefore, be decided by the judge, not the jury.?

The trial judge properly found, and instructed the jury, as
to the elenents of Evans's earlier conviction. A retrial of
count 1 will not violate the appellant's constitutional rights

under the double jeapordy cl ause.

! United States v. Vidaure, 861 F.2d 1337, 1340 (5th Gir
1988), cert.denied, 489 U S. 1088 (1989).




