UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 90-8327

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
STEFAN MARTI ROSI AN,
Def endant - Appel | ant.

Appeals fromthe United States District Court
for the Western District of Texas

(July 27, 1992)
Before PCOLI TZ, Chief Judge, SM TH and BARKSDALE, Circuit Judges.
BARKSDALE, Circuit Judge:

Havi ng been convicted on a plea of guilty to possession of
cocaine with intent to distribute, Stefan Martirosian's prinmary
contention on appeal is that the district court's failure, in
accepting his plea, to informhimof the mandatory m ni mnum penal ty
provided by law for the offense, as mandated by Fed. R Crim P.
11(c) (1), constitutes a conplete failure to address a Rule 11 core
concern, requiring that he be allowed to pl ead anew. W VACATE and
REMAND.

| .

In April 1989, Martirosian, a resident alien and Arnenian

citizen of the forner Soviet Union, was a passenger aboard a bus

stopped at the United States Border Patrol checkpoint at Sierra



Bl anca, Texas. A Border Patrol agent boarded the bus to conduct a
citizenship check. Martirosian stated that he was a resident
alien, but did not have his resident alien card with him As
Martirosian was being renoved from the bus, the agent noticed a
travel bag |ocated above his seat. After Martirosian denied
ownership of it, the agent took it to search for citizenship
papers. The search reveal ed, anong other things, 143 ounces of
cocai ne and a Russi an | anguage newspaper.

Martirosian was charged in May 1989 in a one-count i ndictnent
W th possession of nore than 500 grans of cocaine with intent to
distribute (cocaine count), in violation of 21 U S.C. 8§ 841(a)(1).
A superseding indictnment added charges that Martirosian possessed
phenobarbital with intent to distribute, also in violation of §
841(a)(1l); falsely represented hinself to be a United States
citizen at the checkpoint, in violation of 18 U S. C. § 911; and
failed to have in his possession his alien registration receipt
card, in violation of 8 U S.C. 8§ 1304(e).

In Cctober 1989, Martirosian entered into a pl ea agreenent; in
exchange for a guilty plea to the cocaine count, the others would
be dism ssed after sentencing. The district court accepted the
plea at a hearing that nonth; set sentencing for Decenber; and
allowed Martirosian to remain free on bond pending sentencing.
Sentencing was reset for January 1990; Martirosian failed to
appear. That March, he was arrested in Nevada.

Martirosian noved that April for perm ssion to withdraw his

plea. A hearing was pronptly held, at which Martirosian all eged,



anong other things, that he pleaded quilty based on the
representation of his attorney's paralegal that, if he did so, he
woul d recei ve probation for providing informati on on K@ agents to
the FBI. The notion was deni ed.

Martirosian was sentenced in May 1990 on t he cocai ne count to,
anong other things, 114 nonths' inprisonnent. Hi s sentencing
gui del i nes' offense level included a two-1evel upward adjustnent
for obstruction of justice, based on his failure to appear at the
January 1990 sentencing hearing. On notion of the governnent, the
ot her counts were di sm ssed.

Martirosian appeal ed, contending that the district court erred
in refusing to allow the plea wthdrawal and in enhancing his
sentence for obstruction of justice. |In response, the governnent
mai nt ai ned that the record was i nadequate to determ ne the district
court's reasoning for denying wthdrawal and reconmended that the
appeal be held in abeyance, with the case remanded for further
proceedi ngs. This court so ordered in March 1991.

Followng a two-day evidentiary hearing that July, the
district court again denied the notion to withdraw the plea and
entered detailed findings of fact and conclusions of |aw that
August . In October 1991, this court granted Martirosian's

unopposed notion for supplenmental briefing in this appeal.!?

. Martirosian's supplenental affirmative and reply briefs were
not submtted by the sanme counsel who filed his original briefs.
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In his post-remand suppl enental brief, Mrtirosian contends
for the first time that his guilty plea was taken in violation of
Rul e 11, because the district court did not advise him of the
mandat ory m ni num penalty provided by law for his offense. The
governnent, by a supplenental brief, has responded to this new
contention.? Because our disposition requires a remand to all ow
Martirosian to plead anew, we do not reach the other issues he
rai ses.?

Rule 11 requires the district court, before accepting a guilty
pl ea, to address the defendant in open court and i nformhi mof, and
determ ne that he understands, anong other things

the nature of the charge to which the plea is
of fered, the mandatory m ni nrum penalty provi ded by

law, if any, and the nmaxi mum possible penalty
provided by law .. ..

2 Because the governnment has fully responded, and does not
assert waiver or prejudice, we address the nerits of this claim
W do not intimate any view on whether raising an issue for the
first time during appeal, after a remand while the appeal is held
i n abeyance, constitutes waiver where, as here, that issue could
have been raised prior to renmand. See generally Northwestern
| ndi ana Tel ephone Co. v. F.C.C., 872 F. 2d 465, 470 (D.C. G r. 1989)
(absent conpelling explanation, it is generally inappropriate to
consi der argunent raised on an appeal follow ng remand, where it
could have been properly presented on initial appeal), cert.
denied, 493 U S. 1035 (1990); Wal nut Properties, Inc. v. Gty of
Whittier, 861 F.2d 1102, 1106 (9th Cr. 1988) (sane), cert. deni ed,
490 U. S. 1006 (1989). Qobviously, this belated assertion has
resulted in a waste of scarce judicial resources in this court and
the district court.

3 These include whether Martirosian (1) should have been
permtted towithdrawhis plea; (2) was denied effective assi stance
of counsel; and (3) erroneously received an upward offense |evel
adj ustnent for obstruction of justice.
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Fed. R Cim P. 11(c)(1) (enphasis added). During the plea
hearing, the district court did not inform Martirosian of the
mandatory mninmum penalty (five years) provided by law for his
offense. See 21 U.S.C. 8§ 841(b)(1)(B). The governnment concedes
this, but clains harm ess error pursuant to Fed. R Cim P. 11(h).

Rule 11 is intended to ensure that a defendant nakes an
informed and voluntary plea. The rule, as interpreted by this
court, addresses three "core concerns": "(1) whether the guilty
pl ea was coerced; (2) whether the defendant understands the nature
of the charges; and (3) whether the defendant understands the
consequences of the plea." United States v. Adans, 961 F.2d 505,
510 (5th Cr. 1992); see also United States v. Bachynsky, 934 F. 2d
1349, 1354 (5th Gr.) (en banc), cert. denied, = US _ , 112 S
. 402 (1991). A conplete failure of the district court to
address any one of these concerns when accepting a plea requires
reversal; Rule 11(h)'s harmless error analysis is inapplicable.
Adans, 961 F.2d at 510-11; United States v. Pierce, 893 F.2d 669,
679 (5th Gr. 1990). A nerely inadequate or "less than letter
perfect" treatnent of a core concern, however, is reviewed for
harm ess error. Bachynsky, 934 F.2d at 1354; see al so Adans, 961
F.2d at 510-11.

The core concern in issue is whether Martirosian understood
t he consequences of his plea. The district court's failure to
inform Martirosian of, and determne that he understood, the
mandat ory m ni nrumsentence "went to the heart of this requirenent”.

Pierce, 893 F.2d at 679. Indeed, one of Rule 11's objectives "is



to insure that a defendant knows what m ni mrum sentence the judge
must inpose". Fed. R Cim P. 11 advisory conmmttee's note (1974
anend.) (enphasis added). The failure to advise Martirosian of the
m ni mum mandat ory sentence was a conplete failure to address a Rul e
11 core concern, mandating that the plea be set aside. W cannot,
as urged by the governnent, review this om ssion for harnless
error.
L1,

For the foregoing reasons, Martirosian's conviction and

sentence are VACATED, and the case REMANDED to permt him to

repl ead.



