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PRADO, G rcuit Judge:

Follow ng a three-week trial, a jury convicted Donnie
Thonpson (“Thonpson”), Mchael Norris Martin (“Martin”), Buddy
Ford (“Ford”), Leonard Duane Giffith (“Giffith”), Jerry Wayne
Beason (“Beason”), and Shane Sanson of conspiracy to manufacture
and distribute over fifty grans of nethanphetam ne or 500 grans
of a substance or m xture containing nethanphetam ne, in

violation of 21 U. S.C. §8 846. The same jury convicted M chael



Curtis Lewis (“Lews”), Charles Sanson, Ml achi David Wen
(“Wen”), and Victor Wesley Tucker (“Tucker”) of that offense and
of a continuing crimnal enterprise involving nore than 15, 000
grans of nethanphetamne, in violation of 21 U S.C. § 848. Now
t hese defendants appeal, raising various objections to their
convi ctions and sentences.
| . FACTUAL AND PROCEDURAL BACKGROUND

On March 17, 2004, the grand jury sitting in the M dl and-
Odessa Division of the Western District of Texas returned an
i ndi ct ment agai nst twenty-eight individuals for nethanphetam ne-
rel ated offenses. Ei ghteen of these individuals pleaded guilty.
The ten defendants naned above pl eaded not guilty, and the case
proceeded to trial. Jury selection was held on June 28, 2004, and
the trial took place fromJune 28 to July 19, 2004.

At trial, the governnent attenpted to prove a |arge
met hanphet am ne conspiracy centered on the Aryan Circle gang. The
Aryan Circle is a prison-based organi zation wwth a white-
suprenmaci st ideology. Its nenbers are, in theory, ranked
according to a mlitaristic hierarchy; nenbership may be
mai nt ai ned i nside and outside prison, though rank does not
necessarily carry over fromone realminto the other. Most,
t hough not all of the defendants were nenbers of the Aryan
Circle. The governnent’s proof was designed to show that the

Aryan Circle, led by Lewis, Charles Sanson, Wen, and Tucker,



succeeded in dom nating the nethanphetam ne trade in and around
(Odessa, Texas. Law enforcenent officers and the cooperating

W tnesses testified to the nethanphetam ne-related activities of
the Aryan Crcle nenbers and their associates, including the
gathering by legal and illegal neans of nethanphetam ne
“precursors,” such as cold nedicines, batteries, and anhydrous
ammoni a; the manufacture, or “cooking,” of nethanphetam ne; and
the sale and use of nethanphet am ne-contai ni ng subst ances.

The jury found each defendant guilty of the charges agai nst
hi m The defendants noved unsuccessfully for a judgnent of
acquittal pursuant to Federal Rule of Crimnal Procedure 29.
Lew s, Charles Sanson, Wen, and Tucker were each sentenced to
life in prison, the mandatory term under the continuing crim nal
enterprise conviction; the court ordered no sentence for these
def endant s’ conspiracy convicti ons because conspiracy is a | esser
i ncl uded of fense of continuing crimnal enterprise. The district
court sentenced Giffith to thirty years in prison, Martin to 210
months in prison, Beason to 130 nonths in prison (the sentence
was subsequently reduced to 120 nonths), Thonpson to 189 nont hs
in prison, Ford to 324 nonths in prison, and Shane Sanson to 156
months in prison for their conspiracy convictions.

1. JURI SDI CTI ON
These are direct appeals froma final judgnent of the United

States District Court, which has jurisdiction over all offenses



against the United States. This court has jurisdiction pursuant
to 28 U S.C. § 1291.
I11. DI SCUSSI ON

A. Continuing Crimnal Enterprise

Lew s, Charles Sanson, Wen, and Tucker challenge their
convictions for a continuing crimnal enterprise involving nore
t han 15,000 grans of a substance contai ni ng net hanphetam ne. To
establish a continuing crimnal enterprise, the governnent nust
prove that (1) the defendant organi zed, supervised, or nanaged at
| east five persons! (2) in a continuing series of drug violations
(3) fromwhich the defendant received substantial incone. See 21

US C 8 848(c); United States v. Bass, 310 F.3d 321, 325-26 (5th

Cir. 2002). Section 848 is “designed to apply to | eaders of

| arge-scal e narcotics operations.” Bass, 310 F.3d at 326.

Most significant to these appeals is the first elenent: that
of organi zi ng, supervising, or managing at |east five persons in
the drug trade. This court has stated that “[t]he terns
‘organi zed,’ ‘supervised,’ and ‘managed’ are not words of art and

shoul d be interpreted according to their every day neanings.”

United States v. Gonzales, 866 F.2d 781, 784 (5th G r. 1989).

Several other circuits have held that the term “organi zer” as

'The precise wording of the statute is “in concert with five
or nore other persons with respect to whom [the defendant]
occupi es a position of organizer, a supervisory position, or any
ot her position of managenent.” 21 U S.C. 8§ 848(c)(2)(A.

4



used in 8§ 848 inplies a person who exerci ses sone degree of
manageri al authority, rather than one who nerely coordi nates

various players. See, e.qg., United States v. Lindsey, 123 F. 3d

978, 986-87 (7th Cr. 1997); United States v. WIlians-Davis, 90

F.3d 490, 508-09 (D.C. Cr. 1996); United States v. Wtek, 61

F.3d 819, 822-24 (11th Cr. 1995); United States v. Jerone, 942

F.2d 1328, 1331 (9th Cr. 1991). This circuit has not had

occasion to decide this precise question. See United States v.

Garcia Abrego, 141 F.3d 142, 167 n.11 (5th Cr. 1998)

(acknow edging the law in these other circuits but stating that
the court need not then decide the question). This court has,
however, held that w thout additional indicia of control, a nere
buyer-seller relationship is insufficient to establish liability
under 8§ 848. Bass, 310 F.3d at 327. We cited the Eleventh
Circuit’s explanation that “a contrary interpretation would do
vi ol ence to the comon-sense neaning of the words ‘organi zer’ and
‘supervisor’ and extend 848 s reach beyond the scope Congress
intended.” 1d. at 327-28 (citing Wtek, 61 F.3d at 822). W al so
comented that our holding was consistent with the rule of lenity
applied where a crimnal statute’ s terns are anbi guous. Bass, 310
F.3d at 328 n.27. This holding in Bass supports the principle
that “organizer” within the neaning of 8 848 requires indicia of
control or authority.

Lew s, Charles Sanson, Wen, and Tucker each argue that the
evidence at trial was legally insufficient to prove the elenents
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of continuing crimnal enterprise. This opinion examnes in turn
the nerits of their argunents.

1. Standard of Review

Where, as here, a defendant objected to the sufficiency of
the evidence at the trial level, the well-established standard of
review is whether a reasonable jury could find that the evidence
establishes the guilt of the defendant beyond a reasonabl e doubt.

United States v. Menesses, 962 F.2d 420, 426 (5th Gr. 1992). W

view the evidence in the light nost favorable to the governnent
and give the governnent the benefit of all reasonable inferences

and credibility choices. United States v. Harvard, 103 F. 3d 412,

421 (5th Cr. 1997).

2. lews

Lew s contends that the governnent’s proof at trial failed
to denonstrate that he had sufficient control over any of the
participants on the Odessa drug trade so as to nmake him a | eader,
organi zer, or manager of a continuing crimnal enterprise. W
agree that the governnent’s evidence falls short of satisfying
the first elenment of a continuing crimnal enterprise: that the
def endant organi zed, supervised, or nmanaged at |east five persons
in the drug trade. The governnent appears to have capitalized on
the facts that Lewi s co-founded the Aryan G rcle Qdessa Chapter
in 1997 and held the exalted title of “District Captain” within

that chapter. But these facts do not prove that Lewis was a



| eader or organizer of the nethanphetam ne trade in which many
Aryan Circle nmenbers were, w thout question, involved. Lew s was
i ncarcerated throughout the majority of the period covered by the
indictment.? Wth a few exceptions, references to Lewis in the
trial testinony relate only to his use of nethanphetam ne, not to
a role as an organi zer of the nethanphetam ne trade.

The governnent points to several pieces of evidence as
satisfying the first elenent of continuing crimnal enterprise.
First, the governnent clains that Curtis Perkins (“Perkins”)
testified at trial that Lewis recruited himto participate in the
met hanphet am ne trade in Odessa. The claimthat Lews “recruited”’
Perkins to join the nethanphetam ne trade stens froma single
conversation that Lewis had with Perkins while both were in
prison and Perkins was preparing to |l eave. Lewis allegedly told
Perkins that Perkins could get involved with the nmethanphetam ne
trade in Odessa, where the Aryan Crcle had the trade “pretty
wel | | ocked up,” and that Perkins could parole to Lewis’'s ex-

w fe’'s hone. This testinony does not establish that Lew s
supervi sed, managed or otherw se exerted control over Perkins,
merely that he gave himinformati on and advi ce.

The governnent al so points to Perkins’ testinony that Lew s

|ater told himthat Lewis had partnered with Tucker and that they

2 Specifically, he was incarcerated fromApril 2000 to Apri

2001, July 2001 to June 2003, Septenber 2003 to Novenber 2003,
and February 2004 to the tine of trial.
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wer e producing and selling ten ounces of nethanphetam ne per
week. Perkins did not say that he had observed Lewi s working with
Tucker, and Perkins’ testinony was not corroborated. Jeff Jordan
(“Jordan”) testified that Lewis said that Tucker was cooki ng

met hanphet am ne every week and giving Lewis sone for free, but
this does not suggest a business rel ationship between the two

Mor eover, Perkins’ statenent does not indicate that Lew s was
managi ng Tucker, or anyone el se Tucker was working wth.

Johnny Hi nes, Jr. (“Hnes, Jr.”), testified that he was
present at a neeting where Lewi s advised nenbers to sl ow down
their nmet hanphetam ne selling because it was generating too nuch
“heat” from | aw enforcenent. He also testified that Lew s advised
people to stop dealing with Charles Sanson if he continued to
“burn thent for nethanphetam ne or noney. This testinony
simlarly does not establish that Lewis had control or authority
over those people, especially given that Lew s’ s advi ce was
t hor oughl y di sregarded. 3

Finally, the governnment points to testinony that Lewis told
two persons that there would be retaliation agai nst anyone who
took the stand to testify in this case. Lewis’'s alleged threats

that harm would cone to Aryan G rcle nenbers who testified

® Wiile the governnent need not prove that a defendant had
absol ute control over the persons he is alleged to have
organi zed, supervised or nmanaged, sone evidence that when the
def endant gave instructions, they were on sone occasi ons obeyed
IS necessary to denonstrate indicia of control.
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agai nst other Aryan Crcle nenbers do not establish his
i nvol venent in the nethanphetam ne trade, nor that he supervised,
managed or organi zed anyone in that trade.

Thi s weak evi dence of managerial control over individuals in
t he nmet hanphet am ne trade nay be contrasted with nunmerous w tness
statenents that Lew s was nerely a nethanphetam ne user. In sum
the evidence presented by the governnment was not nearly strong
enough to dispel in the mnd of a reasonable jury a reasonable
doubt that Lew s organi zed, supervised, or nmanaged at |east five
persons in the nethanphetam ne trade.

3. Charl es Sanson

Charl es Sanson argues that evidence at trial was legally
insufficient to prove that he was a | eader, organi zer, or nmanager
of a continuing crimnal enterprise, or that he received
substantial incone or resources fromdrug activities.

Evi dence of | eadership is strongest against Charles Sanson.
Hines, Jr., testified with regard to Charles Sanson’s role in
met hanphet am ne production and distribution that he was “was one

the key figures init. He was the figure, really.” H nes, Jr.,
testified that Charles Sanson “told us where to produce it, how
to produce it, you know, hel ped us produce it, hel ped us sel
it.” Hnes, Jr., testified that he, Buddy Ford, and other cooks

wer e maki ng net hanphetam ne for Charles Sanson, and that Shane

Sanson was getting pills for Charles Sanson every day. Hi nes,



Jr., nanmed five other people as supplying pills and anhydrous
amoni a for Charles Sanson.

Jordan testified that “if we was told to do sonething, we
had to do it because [Charles Sanmson] was our district captain.
If he told us to cook and we didn’t cook, we’'d get disciplined

for it.” Persons who were told to cook by Charles Sanson were
said by Jordan to include Chris Barrandey (“Barrandey”), Hi nes,
Jr., and Tinothy Bishop. Jordan testified that Sanson woul d get a
quarter or a half share fromnost of the cooks that took place,
i ncl udi ng cooks by Hines, Jr., Barrandey, and Wen. Jordan
testified that Sanson and Johnny Hi nes, Sr., beat up Perkins
because Perkins refused to cook for Sanmson.

Tony WIlkins (“WIlkins”) testified that if you cooked
met hanphet am ne in West Qdessa, “Charlie Sanson was going to get
his part” of the cook and further stated “he’ d have people bring
me out there to his house to get his part, what he felt he was
owed.” WIkins testified that he cooked nunerous tinmes at Charles
Sanson’ s house and that he attended neetings at Charles Sanson’s
house where participants in the nethanphetam ne busi ness
di scussed obtaining supplies. He stated that Charles Sanson was
“the boss or the | eader” at those neetings.

There is nore testinony regarding Charles Sanson, but the

precedi ng excerpts suffice to establish that a reasonable jury

coul d concl ude beyond a reasonabl e doubt that Charles Sanson
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organi zed, supervised, or nmanaged at |east five people in the
drug trade.

Sanson objects that there is not sufficient evidence to
prove that he received substantial inconme or resources fromthe
drug trade. Section 848 does not specify what |evel of incone or
resources qualifies as “substantial incone or resources.” As
Sanson points out, in many cases where a continuing crimnal
enterprise conviction was upheld, there was far nore evi dence of

wealth than exists in this case. See, e.qg., United States v.

Wlson, 116 F. 3d 1066, 1088 (5th Cr. 1997)(vacated in part on

ot her grounds by United States v. Brown, 161 F.3d 256 (5th Gr.

1998)) (defendant owned el even cars); United States v. Chagra,

669 F.2d 241, 257 (5th G r. 1982)(overrul ed on other grounds by

Garrett v. United States, 471 U S. 773 (1985)) (appel | ant had

“l avi sh personal expenditures”). Here, the governnent did not
present evidence regarding cars, real estate, bank accounts, or
other itens of value owned by Charles Sanson. Yet this court has
also held that “[t]he requirenent that a defendant obtain
substantial inconme fromdrug trafficking is satisfied by show ng
t hat many thousands of doll ars changed hands, and that sone was

received by the defendant.” United States v. Gonzales, 866 F.2d

781, 784 (5th G r. 1989). The evidence presented at trial |eaves
no doubt that thousands of dollars of nethanphetam ne was

produced, and by taking a portion of nost cooks, Charles Sanmson
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obtai ned a substantial share. The Second G rcuit has stated that
the substantial incone requirenent is net where the defendant had
no legitimate i ncone and was abl e to purchase drugs and finance

his living expenses. United States v. Joyner, 201 F.3d 61, 72 (2d

Cir. 2000). The record indicates that Charles Sanson had no

| egitimate source of incone during the period covered by the
indictnment, yet paid his |iving expenses and obtai ned a steady
supply of nethanphetam ne. A reasonable jury could have concl uded
beyond a reasonabl e doubt that Charles Sanmson obtai ned
substantial incone or resources fromhis drug violations.

4. Wen

Wen argues that the governnent failed to prove beyond a
reasonabl e doubt each elenent of a continuing crimnal
enterprise. W hold that the evidence of Wen’s organi zi ng,
supervi sing, or managing five or nore persons in the drug trade
was insufficient to support his conviction for continuing
crimnal enterprise.

Evi dence regarding Wen’s official status within the Aryan
Crcle varied. Wen clains that he never becane a “nenber” of the
Aryan Circle; as he never conpleted his nine-nonth probationary
period, during which he was a “recruit” or “prospect.” Qthers
testified that Wen achi eved the rank of “sergeant at arns;”
others that this was only his “prison rank.” But Wen's official

rank in the Aryan Circle is of secondary inportance. The
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governnent points to Wen’s alleged role in “smashes,” or
assaults, which the governnent clains Wen organi zed to further

t he nmet hanphet am ne conspiracy. Barrandey testified regardi ng one
“smash,” stating that after Leo McCarty (“MCarty”) sold hi mbad-
snel | i ng anhydrous ammoni a on several occasions, Wen suggested

t hat he, Barrandey, and Jordan go beat up MCarty, which they
did. This testinony does not indicate that Wen supervised,

organi zed, or nmanaged Barrandey, Jordan, or MCarty. Barrandey’s
testi nony nmakes clear that Wen was subordinate to him for he

was Wen's “prospector,” or sponsor into the Aryan Crcle. Hines,

Jr., nmentions a smash conducted by Wen, but then expl ains that

“I't was over a girl, | believe, one of our prospects.” Jordan
testified that “Chris Barrandey and Mal achi Wen told nme” to rob
Randy Barnes. This could be construed as evidence that Wen was
an organi zer or supervisor of Jordan, though nore likely the
person doing the organizing in this instance was Barrandey.

Hi nes, Jr., offered sonmewhat confused testinony that Aryan
Circle “sergeants at arnms” transmtted orders from Charl es Sanson
to certain cooks that they were required to sell their
nmet hanphetam ne to Aryan Circle nenbers. Hines, Jr., also stated
that “Mal achi Wen was a sergeant at arns at one tinme.” But this
testinony, while it mght inply that Wen transmtted orders to

certain cooks, does not establish that they foll owed those

orders. Multiple wtnesses testified that cooks sold to whoever
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was wlling to buy, inside or outside of the Aryan Crcle.

Most significantly, when asked which five persons Wen had
organi zed, managed, or supervised, H nes, Jr., stated “Jeff
Jordan, nyself, Shane Sanson. There was a bro nanmed Redwood. Tony
W ki ns was supposed to be AC. . .” and also stated “Susan

Creel, Tony Rister.” Wen asked how Wen had organi zed or nanaged
Jordan, Hines, Jr., stated “[h]e took himto Fl oydada. They went
up there and got anhydrous and did a cook.” When asked how Wen
organi zed or managed him Hi nes, Jr., stated “[t]here was a few
times he would cone by ny shop and get—-get valves or get pieces
for his tanks, and he would need to go up there when he woul d go

steal anhydrous.” When asked how Wen supervi sed, organized or
managed Shane Sanson, Hines, Jr., testified “I’ve seen Shane
Sanson giving pills before, and batteries, for a cook.” Wen
asked about what Wen did in regard to Redwood, Hi nes, Jr.,
stated “I just know he cone down here a couple tinmes and picked
up nmet hanphetamne. | don’t know if he was bringing the pills or
if he was really in the picture with [Wen].” Wen asked how Wen
was organi zing WIlkins, Hones, Jr., stated “Tony woul d have—-|
believe they would get pills, anhydrous. | nean, you know, you

j ust —one day sonebody m ght have the pills; sonebody el se m ght
have the anhydrous. You just get together. \Wat one person has,

the ot her one m ght need.” \Wen asked how Wen organi zed Creel or

Ri ster, H nes, Jr., responded “[h]e would tell themto go get the
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pills and then give them a percentage off the cook.”
This testinony indicates sporadi c cooperation or
coordi nati on between Wen and other parties, but not control or

authority by Wen over five or nore persons. Hones, Jr.’s
descriptions of the exchange of supplies between Wen and parties
such as Shane Sanson and Hi nes, Jr., evidence only buyer-seller
relati onshi ps, without the other indicia of control required by

Bass. Section 848 is designed to reach the "top brass" in the

drug rings, not the lieutenants and foot soldiers. Garrett v.

United States, 471 U S. 773, 781 (1985). In sum the evidence

presented by the prosecution was not strong enough to elimnate a
reasonabl e doubt that Wen organi zed, supervised, or managed at
| east five persons in the nethanphetam ne trade.

5.  Tucker

As an initial matter, Tucker argues that the district court
erred by denying his notion to suppress evidence that the police
obtained froma warrantl|l ess search of his hotel room W review
the district court’s factual findings for clear error and its

Fourt h Anendnent concl usi ons de novo. United States v. Gonzal ez,

328 F.3d 755, 758 (5th GCr. 2003). The following facts are

undi sputed. Tucker and two wonen, Caldwell and G llian, occupied
a hotel roomat the Days Inn. Wile Tucker was absent, police and
hotel staff knocked on the door. Caldwell answered the door. Wen
she turned to retrieve her identification, a police officer

pl aced his foot in the door. Caldwell notioned for the officers
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to cone in. After the officers asked if there were drugs present
and stated that a drug dog was on its way, Gllian told the
officers that there were drugs in a black bag | ocated in the
room

We concl ude that Tucker’s Fourth Amendnent claimis
meritless. As the district court stated, the officer’s “knock and

tal k” strategy is a reasonable investigative tool. See United

States v. Gould, 364 F.3d 578, 590 (5th Cr. 2004). The officers

reasonably interpreted Caldwell’s gesture as an invitation to

enter the room See United States v. Cotnam 88 F.3d 487, 490

(7th Gr. 1996). The officers did not search the room
i medi ately, but only after Gllian’s adm ssion that there were

drugs in the roomcreated probable cause. See United States v.

Jones, 239 F.3d 716, 720 (5th Cr. 2001) (after “knock and talk,”

pl ain view of gun justified search under exigent circunstances).
The district court concluded that, after Gllian’s

adm ssion, the officers’ search was justified by exigent

ci rcunst ances. Because the presence of exigent circunstances is

in essence a factual determ nation, we review only for clear

error. United States v. Howard, 106 F.3d 70, 74 (5th Cr. 1997).

In this case, the officers could have reasonably believed that
the contraband woul d be renpved if they left to obtain a warrant.

See United States v. Blount, 123 F.3d 831, 837 (5th Cr. 1997)

(stating that factors indicating an exigent circunstance include
“the ready destructibility of the contraband and the know edge
16



that efforts to dispose of narcotics and to escape are
characteristic behavior of persons engaged in the narcotics
traffic.”). The district court did not clearly err in finding
t hat exigent circunstances existed. W uphold the district
court’s decision to deny Tucker’s notion to suppress.

Tucker next argues that the evidence at trial was
insufficient to support his conviction for continuing crimnal
enterprise. Like Lewis, Tucker was in prison for nost of the
period covered by the indictnent. Wen out of prison, however, he
was by all accounts a prolific cook of nethanphetam ne, the
dom nant cook within the Aryan Crcle group. Lance Morris
(“Morris”) testified that Tucker had used Morris’s house to cook
met hanphet am ne many tinmes and was in general cooking
met hanphet am ne “every day, every other day.” Jordan testified
that Tucker told himthat he was “cooki ng over, probably, a pound
a week.”

Tucker argues that the overt acts in which he was naned, if
they occurred at all, were only “indicative of a conspiracy on
that day for the benefit of the participants that day.” However,
based on evidence of Tucker’s very frequent nethanphetam ne cooks
and of the interlocking relationships of participants in the
(Odessa, Texas drug trade, it was reasonable for the jury to
conclude that Tucker’s activities fornmed part of an ongoi ng
conspiracy. Whether a single conspiracy or nultiple conspiracies
existed is not dispositive, so long as the elenents of § 848 are
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satisfied.

Tucker clains that there is no evidence that he organi zed,
supervi sed, or managed anyone. The record suggests ot herw se.
Morris testified that he gathered precursors for Tucker’s
met hanphet am ne cooks and received a portion of Tucker’s
met hanphet am ne cook in return. Morris also testified that he saw
Martin at Tucker’s house nmultiple tines, preparing to cook
net hanphet am ne. 4 Jordan testified that persons working with
Tucker in the nethanphetam ne business were WI kins (“Tony
W ki ns and [ Tucker] was cooki ng dope together and selling dope
together”), John Self (“John Self, | know, was selling his dope”)
C ndy H nes, and Tucker’s 15-year old nephew “Kid” (“[Kid] told
me he was cooking for [Tucker]”).

WIlkins testified that the first nethanphetam ne cook he did
when out of prison was for the benefit of Tucker and Charl es
Sanson. He testified that he had wanted to get out of the drug
busi ness, but felt conpelled to begi n cooking again.

Subsequently, WIlkins testified, he and Tucker cooked substanti al
quantities of nethanphetam ne approxi mately every other day for a

two-to-three nonth period. Susan Creel (“Creel”) testified that

“The governnent’s brief clainms that Murris’'s testinony
established that “other Aryan Crcle nenbers who gathered pills
and precursors for Appellant Tucker and WIkins to cook the
met hanphet am ne” were Kevin Renfro, Charles Sanson, and M chael
Lew s, but Mirris’s testinony does not in fact contain this
i nformati on.
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she regul arly bought finished net hanphetam ne from Tucker and
woul d resell the nethanphetam ne. Patrick Dani el Catoe (“Catoe”)
testified that he once observed Tucker trade pills for
net hanphetam ne with a juvenile, Danny Hall brook.?®

It is not clear that Tucker’s relationship wth each of the
above- naned persons rose beyond the | evel of buyer-seller. Based
on her testinony, it appears that Creel had only a buyer-seller
relationship with Tucker—whenever she w shed, she traded the
cash she had on hand for his nethanphetam ne, which she resold,
retaining the profits herself. But the jury was entitled to infer
that in order to keep his | arge-scal e net hanphet am ne producti on
operation running, Tucker needed to exercise a degree of control
or authority over many of the persons supplying himwth
precursors and selling the finished product. An el enent of
control or authority is especially likely in the case of the two
juveni |l es who were seen trading or cooking with Tucker. Jury
menbers could al so have concl uded that Tucker was supervising or
ot herwi se exercising control over Mrris, Martin, C ndy Hines,
and John Self. Finally, the jury could have reasonably concl uded,
based on Wl kins’ testinony, that he was under the authority of
Tucker, although other testinony suggested that the two were

equal partners. It is not required that the jury agree

® The statenent in the governnent’s brief that Catoe
testified that he hinself traded with Tucker is not found in the
record.
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unani nmously as to the identities of the five or nore people being

organi zed, supervised, or nmanaged. United States v. Short, 181

F.3d 620, 624 (5th Gr. 1999). There is sufficient evidence in
the record for the jury to have reasonably concl uded beyond a
reasonabl e doubt that Tucker organi zed, supervised, or nanaged at
| east five persons in the nethanphetam ne trade.

Tucker next argues that he did not receive substanti al
i ncone or resources fromthe sale of drugs. As with Charles
Sanson, Tucker had no legitimate source of inconme during his
period out of prison, yet he managed to pay living expenses and
finance his extensive neth-cooking activities. Creel testified
t hat she paid Tucker approximately $150 nearly every day for
met hanphet am ne, and the record indicates that she was only one
of nunerous sellers who bought their supply from Tucker. The
evidence is sufficient for a reasonable jury to have concl uded
t hat Tucker obtai ned substantial income or resources fromhis
drug viol ations.

Finally, Tucker argues that the evidence is insufficient to
support a jury finding that he was responsi ble for nore than
15, 000 granms of a substance containi ng net hanphet am ne. FBI Agent
Espenshade testified that, conservatively estimted, Tucker and
W | ki ns produced 10,080 grans of a substance contai ning
met hanphet am ne. The total anount attributed to the Aryan Circle
group was over thirty-one kil ogranms of a substance contai ning
met hanphet am ne. I n accordance with ordi nary principles of
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conspiracy liability, not only nethanphetam ne produced by Tucker
but al so net hanphet am ne produced or sold by his co-conspirators
may be attributed to Tucker. Even if the jury could not have
concl uded beyond a reasonabl e doubt that the testinony in this
case proved a single conspiracy, the jury could have reasonably
found that Tucker was linked by his relationships with WIKkins,
Martin, and Charles Sanmson to sufficient quantities of
met hanphet am ne that when these quantities were added to the nore
than ten kil ogranms of nethanphetam ne that Tucker hinself
produced, the total reached nore than fifteen kil ograns.
B. Conspiracy

Def endants Wen, Thonpson, Ford, Shane Sanson, Giffith,
Beason, and Martin challenge their convictions for conspiracy to
distribute nore than fifty grans of nethanphetam ne or 500 grans
of a substance containi ng net hanphet am ne. To establish a
conspiracy under 8 846, “the governnent nust prove beyond a
reasonabl e doubt that (1) an agreenent existed between the
def endant and one or nore persons to violate the applicable
narcotics |laws; (2) each defendant knew of the conspiracy and
intended to join it; and (3) the defendant participated

voluntarily in the conspiracy.” United States v. Infante, 404

F.3d 376, 385 (5th Gr. 2005). “An express agreenent is not
required; a tacit, nutual agreenent with common purpose, design,
and understanding wll suffice.” 1d. Further, “[t]he governnent

need not prove an overt act to show participation in a
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conspiracy.” United States v. Turner, 319 F. 3d 716, 721 (5th Cr

2003) .

1. Moti ons for Severance

Thonpson, Ford, Giffith, Beason, and Martin argue that the
trial court erred by denying their notions for a severance. W
review a grant or denial of severance for abuse of discretion.

United States v. Sudeen, 434 F.3d 384, 387 (5th Cr. 2005). A

severance is reversible only on a showi ng of specific conpelling
prejudice. 1d. “There is a preference in the federal systemfor
joint trials of defendants who are indicted together,”

particularly in conspiracy cases. Zafiro v. United States, 506

U S. 534, 537 (1993); United States v. Scott, 796 F.2d 1245, 1250

(5th Gr. 1986). “Wen the risk of prejudice is high, a district

court is nore likely to determne that separate trials are

necessary, but . . . less drastic neasures, such as limting
instructions, often will suffice to cure any risk of prejudice.”
| d.

Hi storically, this court has been reluctant to vacate a
convi ction because the district court refused to sever a trial.

See United States v. Bieganowski, 313 F.3d 264, 287 (5th Gr

2002) (“A spillover effect, by itself, is an insufficient

predicate for a notion to sever.”); United States v. Peterson,

244 F.3d 385, 393 (5th Cr. 2001) (concluding that a limting
instruction cured risk of prejudice of evidence used against a

codefendant); United States v. Rocha, 916 F.2d 219, 228-29 (5th
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Cir. 1990) (“[S]everance is required on the basis of a disparity
in the evidence only in the nost extrene cases.”). The defendant
must “isolate events occurring in the course of the trial and
then . . . denonstrate that such events caused substanti al

prejudice.” United States v. Booker, 334 F.3d 406, 415 (5th Cr.

2003) .

These defendants conplain broadly of the volune of evidence,
the disparity of evidence between defendants, and a generali zed
spillover effect. None point to any specific prejudice resulting
fromtheir conmbined trial. The district court did not abuse its
discretion in denying their notions for severance.

2. Mat eri al Vari ance

Def endants Wen, Thonpson, Ford, Shane Sanson, Giffith,
Beason, and Martin each argue that there was a material variance
between the indictnent and the governnent’s proof at trial that
prejudi ced them To prevail on a material variance claim the
def endants “nust prove that (1) a variance existed between the
i ndictnment and the proof at trial, and (2) the variance affected

their substantial rights.” United States v. Pena-Rodriquez, 110

F.3d 1120, 1126 (5th Gr. 1997).

These defendants argue that the governnent did not proffer
sufficient evidence to prove that there was a single, overarching
met hanphet am ne conspiracy in the Odessa, Texas region. They
point to evidence suggesting that if the Aryan Crcle attenpted
to control the drug trade in this region, these efforts failed
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because of disorgani zation, internal rivalries, and the
participants’ own drug addictions. These defendants argue that to
the extent that there was evidence presented at trial supporting
a conviction for conspiracy, this evidence could prove only snal
conspiracies involving one or two other people.

The evidence in this trial is strongly conflicting as to
whet her there was a single conspiracy or nmultiple | oose-knit,
frequently shifting circles. This court has held, however, that
“when the indictnent alleges the conspiracy count as a single
conspiracy, but the governnent proves nultiple conspiracies and a
defendant’s involvenent in at |east one of them then clearly

there is no variance affecting that defendant’s substanti al

rights.” United States v. Faul kner, 17 F.3d 745, 762 (5th GCr.
1994) (internal quotation marks omtted). This principle is
applicable to the case at hand if it was proved that each of the
def endants who raise this objection took part in a conspiracy
involving nore than fifty granms of nethanphetam ne or 500 grans
of a substance contai ni ng net hanphet am ne.

Wen: Miultiple witnesses testified to Wen’s involvenent in
met hanphet am ne cooking. Hines, Jr., testified that Wen had
obt ai ned supplies for nethanphetam ne cooking fromhim that
Shane Sanson gave Wen pills and batteries for a cook, and that
Wen had cooked with Jordan. There was testinony that both Creel
and Rister had traded pills for finished nethanphetam ne with
Wen. Rister testified that Wen had cooked net hanphetam ne a few
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tinmes at Rister’s house. Moreover, Barrandey testified that Wen
was his “right-hand man,” and Barrandey had a significant role in
t he nmet hanphetam ne trade. Wiile not sufficient to denonstrate a
| eadership role by Wen, this evidence does satisfy the el enents
of conspiracy. A reasonable jury could have found that Wen was
part of a conspiracy to distribute nore than fifty granms of a
met hanphet am ne.

Thonpson: Thonpson argues that “even if [he] was
manuf act uri ng nmet hanphetam ne, it was not as part of the Aryan

Circle conspiracy.” Miltiple wtnesses descri bed Thonpson as a
met hanphet am ne cook who traded with nenbers of the Aryan Crcle.
Hines, Jr., testified that Thonpson was a cook who al so supplied
anhydrous ammoni a to ot her cooks. Hnes, Jr., testified that
Thonpson sol d net hanphetam ne to hinself and to Charles Sanson
Paul Baungardner (“Baungardner”) testified that he learned to
cook net hanphetam ne from Thonpson and that every day from May to
August 2002, he and Thonpson woul d make an ounce of
met hanphet am ne. Brandon Verette testified that Thonpson drove
himto the store to get pills between ten and twenty tines, and
t hat Thonpson woul d get a portion of the resulting
met hanphet am ne cook. Even if Thonpson cannot beyond a reasonabl e
doubt be included in a larger Aryan Crcle conspiracy, the
evi dence was sufficient to convict Thonpson of a conspiracy to
distribute nore than fifty grans of nethanphetam ne.

Ford: Testinony established that Ford was not a nenber of
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the Aryan Crcle, but that he was a highly productive

met hanphet am ne cook who regularly sold to the Aryan Grcle
menbers. Hines, Jr., testified that in January 2002 he began to
buy a quarter ounce of nethanphetam ne per day from Ford. He
testified that he saw Ford cook two to five ounces of

met hanphetam ne on fifteen to twenty occasions at the houses of

H nes, Jr., and Charles Sanson. WIlkins testified that in the
fall of 2002, he began to partner with Ford in cooking

met hanphet am ne every other day for two-and-a-half to three

mont hs, approximately thirty-eight tines in total. Each cook they
did included over 3000 pills, yielding at | east seven ounces of
met hanphet am ne. W1 kins and Ford traded fini shed net hanphetam ne
for precursors with Charles Sanmson and Shane Sanson, anong
others. The evidence is clearly sufficient to establish that Ford
took part in a conspiracy to distribute over fifty grans of

met hanphet am ne.

Shane Sanson: Hines, Jr., testified that Shane Sanson

obtained pills and batteries for nethanphetam ne cooks on a daily
basis. Jordan testified that Shane Sanson gathered pills and

ot her precursors for Charles Sanson and sol d net hanphet am ne.
Jordan and WIlkins testified that Shane Sanson woul d receive a
quarter ounce of nethanphetam ne for a thousand pills. O her

W t nesses testified that Shane Sanson obtained pills for Wen,
Barrandey, Ford, and WIkins. Roger Bidwell (“Bidwell”) and Catoe
each testified that they purchased net hanphetam ne from Shane
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Sanson. The evidence is clearly sufficient to establish that
Shane Sanson took part in a conspiracy to distribute over 50
grans of a net hanphet am ne.

Giffith: It is undisputed that Giffith is a high-ranking
menber of the Aryan Crcle. It is also undisputed that Giffith
was incarcerated for the majority of the period covered by the
indictnment: fromJuly 2, 2000, to July 10, 2002, and from
Septenber 21, 2002, through this trial. Miultiple wtnesses
testified that Giffith was opposed to the Aryan Crcle’s
i nvol venent in the nethanphetam ne trade. But several w tnesses
also testified that Giffith sold nethanphetam ne during the two
mont hs that he was out of prison. Hones, Jr., testified that
every day of the nonth-long period in which Giffith stayed at
hi s house, he gave Giffith nethanphetamne to sell and Giffith
brought back noney. Bidwell testified that Giffith sold
met hanphet am ne from Bi dwel |’ s house on approxi mately five
occasi ons over a two-week period. Jordan testified that after
Giffith returned to prison, he told Jordan that he had sold and
cooked net hanphet am ne while out. Accordingly, a reasonable jury
coul d have concluded that Giffith took part in a conspiracy to
di stribute over 50 grans of nethanphetam ne.

Beason: Testinony indicated that defendant Beason prospected
for thirty days wwth the Aryan Crcle but was dropped. Evidence
i nking Beason with the nethanphetam ne trade is not vast. Hines,
Jr., testified that Beason cooked net hanphetam ne on his property
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three tinmes, with yields of approxinmately half of an ounce of

met hanphet am ne. On cross-exam nation, H nes, Jr., conceded that
the first cook produced only about an eighth of an ounce. Bi dwell
testified that Beason sold himan “eight-ball,” or an eighth of
an ounce, of nethanphetam ne on one occasion. Martin testified

t hat Beason once sold hima quart of anhydrous amonia, which is
capabl e of produci ng an ounce of nethanphetam ne when conbi ned
wth other ingredients. Perkins testified that Charles Sanson
told himthat Beason was going to do a cook for Sanson to pay
Sanson the noney he was owed, but there was no evidence presented
indicating that this cook took place or the quantity owed. Jerry
Wtt testified that he once had a conversation with Beason about
a techni que for cooking nethanphetam ne.

Beason’ s i nvol venent in the nethanphetam ne trade appears to
have been sporadic, and he is directly linked with only snal
quantities of nethanphetamne. Still, Beason’s three cooks with
Hi nes, Jr., who played a central role in the nethanphetam ne
trade, testified to having cooked up to sixty ounces of
met hanphet am ne, and was cl osely involved with Charles Sanson,
are enough to allow a reasonable jury to conclude that Beason was
part of a | arger nethanphetam ne conspiracy. Accordingly, there
is sufficient evidence to |ink Beason with a conspiracy involving
more than fifty grans of nethanphetam ne.

Martin: Numerous persons testified to defendant Martin’s
i nvol venent with nultiple |levels of the nethanphetam ne trade.

28



Jordan testified that Martin cooked net hanphetamine with Gary
Martin and R ster and al so sol d net hanphet am ne. Barrandey
testified that Martin got pills for him went wwth himto get
anhydrous, and hel ped himto cook. H nes, Jr., testified that
Martin was anong the nenbers of the Aryan Circle who sold

met hanphet am ne for Charles Sanson. Perkins testified that Martin
sol d net hanphetam ne for him Morris testified that on at | east
ten occasions, Martin gathered pills and other precursors for
Tucker and WIlkins. Gary Martin testified that he and Martin
cooked together on two or three occasions. Calvin Bailey
testified that Martin sold nmethanphetam ne from his house. This
evidence is sufficient to link Martin with a conspiracy involving
over fifty grans of nethanphetam ne

3. Sufficiency of the Evidence

Def endant s Thonpson, Shane Sanson, Giffith, Beason and
Martin argue that the evidence at trial was legally and factually
insufficient to convict them of conspiracy to distribute nore
than fifty grans of nethanphetam ne or 500 granms of a substance
cont ai ni ng net hanphet am ne. As the preceding section indicates in
sone detail, the evidence presented at trial was sufficient to
convi ct each of these defendants.

C. Denial of Continuance

Def endant Thonpson argues that the district court erred in

denying his notion for continuance. Thonpson argues that because

hi s counsel was appointed ten days before trial, he did not have
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adequate tine to prepare for trial. This court reviews the
district court’s decision to grant or deny a continuance for

abuse of discretion. United States v. Walters, 351 F.3d 159, 170

(5th Gr. 2003). Further, this court will order a newtrial only
where t he defendant can show that he has suffered serious

prejudice. United States v. Messervey, 317 F. 3d 457, 462 (5th

Cir. 2002). Factors to be considered where a party conpl ai ns of

i nadequate preparation tine include: (1) the anount of
preparation tinme available, (2) whether the defendant took
advantage of the tine available, (3) the likelihood of prejudice
froma denial, (4) the availability of discovery fromthe

prosecution, and (5) the conplexity of the case. United States V.

Scott, 48 F.3d 1389, 1393 (5th Gr. 1995).

This case was i ndeed conplex: it involved ten defendants,
even nore W tnesses, and vol um nous di scovery. Ten days does
appear to be an excessively short length of tinme to prepare a
defense in such a case. Yet there is no evidence that Thonpson
was seriously prejudiced by the denial of his request for a
conti nuance. Thonpson’s attorney effectively chall enged the
W t nesses—-i ncl udi ng Baungardner, Max Mays, and Hines, Jr.-—who
inplicated his client, made intelligent argunents in his opening
and closing statenents m nim zing Thonpson’s role, and benefitted
fromthe argunents of other defense counsel challenging the
credibility of witnesses and portraying the participants in the
met hanphet am ne trade as fragnented and di sorgani zed. W

30



therefore decline to order a new trial for Thonpson.
D. Breach of Plea Bargain

Def endant Ford clainms that by bringing agai nst himthe Mrch
2004 indictnent that lead to this trial, the governnent breached
its earlier plea agreenent with himstemm ng froma January 2003
indictnment. In the January 2003 indictnent, Ford and his wfe
were charged with one count of distributing nmethanphetam ne on
May 13, 2002, one count of possession with intent to distribute
met hanphet am ne on May 16, 2002, multiple gun counts, and one
count for having maintained a place for manufacturing and
di stributing nethanphetam ne from approxi mately May 13, 2002, to
June 10, 2002. In March 2003, Ford pled guilty to one gun count
pursuant to a plea agreenent in which the governnent agreed to
di sm ss the other counts against him

This court reviews a claimof breach of a plea agreenent de
novo, accepting the district court’s factual findings unless

clearly erroneous. United States v. Davis, 393 F.3d 540, 546 (5th

Cr. 2004)(internal citations omtted). W apply general
principles of contract law in order to interpret the terns of the

pl ea agreenent. United States v. Cantu, 185 F.3d 298, 304 (5th

Cr. 1999). The defendant bears the burden of denonstrating the
underlying facts that establish the breach by a preponderance of

the evidence. United States v. Wttie, 25 F. 3d 250, 262 (5th Cr

1994). To assess whether a plea agreenent has been violated, this

court considers “whether the governnent’s conduct is consistent
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with the defendant’s reasonabl e understandi ng of the agreenent.”

United States v. Valencia, 985 F.2d 758, 761 (5th Gr. 1993).

The issue raised here by Ford is simlar to that presented
in Cantu. There, the appellant argued that the governnent all eged
t he sanme conduct in the possession count dism ssed pursuant to
his plea agreenent and in the subsequent RICO count filed agai nst
him 185 F.3d at 305. This court concluded that it was not
reasonable for Cantu to believe that his plea agreenent barred
the governnent frombringing a different charge in a future
prosecution. | d. W explained that “[t] he | anguage of the plea
agreenent is narrowmy worded, speaking only to the governnent’s
obligation to dismss ‘Count Il of the First Superseding
Indictnent.”” Id. We further found that Cantu was not prejudi ced,
because al t hough conduct that was the basis of the dism ssed
charge was incorporated into the |ater charge as an overt act, it
was only one of nine overt acts presented by the governnment. 1d.
At trial, the governnment adduced sufficient evidence bearing upon
the other eight overt acts to justify Cantu’s conviction. 1d.

Here Ford argues that his dism ssed aiding and abetting
charge was so simlar to the conspiracy charge nade in the March
2004 indictnent as to preclude prosecution for that |ater charge.
Ford al so notes that count two of the March 2004 i ndi ct nent
i ncludes as an overt act Ford s manufacture of nethanphetam ne on
May 13, 2002, the sane act that was a basis for his dismssed
ai ding and abetting charge. As in Cantu, however, Ford s plea

32



agreenent does not contain any prom se by the governnent not to
prosecute Ford for a different crine arising out of facts from
the first indictment. There is a substantial difference between
Ford’ s aiding and abetting charge, which included only Ford’'s
cooperation with his wife, and the March 2004 indictnent, which
al l eged Ford’ s manuf acture of nethanphetam ne for the Aryan
Circle group over a nuch broader tinme span. Moreover, the
testinony at trial focused not on Ford’s manufacturing activities
on or around May 13, 2002, but on his manufacture for Hines, Jr.,
and Charles Sanson in January 2002 and with Wlkins in late
Novenmber 2002 through md January 2003. Consequently, there was
no prejudice to Ford, and his conviction nust stand.

E. Challenges to Sentenci ng Enhancenents

1. Giffith and Martin

The district judge enhanced the sentences of defendants
Giffith and Martin under U S.S.G § 3B1.1 for |eadership roles in
t he nmet hanphet am ne conspiracy. Giffith and Martin now rai se two
objections to their sentence enhancenents: first, a Sixth
Amendnent objection to the judge's application of the nmandatory
Sent enci ng Cui delines; and, second, an objection to the
sufficiency of the evidence underlying the enhancenent.

At trial, both Giffith and Martin rai sed objections under

Bl akely v. WAshi ngton, 542 U. S. 296 (2004), to the district

court’s application of the Sentencing Cuidelines, thus preserving

their Sixth Arendnent chall enge under United States v. Booker,
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543 U. S. 220 (2005). See United States v. Saldana, 427 F.3d 298,

313-14 (5th G r. 2005). Were the Booker objection is preserved
in the district court, we wll vacate the sentence and remand,
unl ess we can say that the error is harm ess under Rule 52(a) of

the Federal Rules of Crimnal Procedure. United States v. Mares,

402 F.3d 511, 520 n.9 (5th Gr. 2005). The governnent bears the
burden of showing that the error was harnl ess beyond a reasonabl e

doubt. United States v. Pineiro, 410 F.3d 282, 285 (5th GCr.

2005). To show harnl essness, the governnent nust denonstrate
beyond a reasonabl e doubt that the Sixth Arendnent error did not
affect the sentence that the defendant received. 1d.

At the sentencing hearings of both Giffith and Martin, the
district court declared that in the event that the Sentencing
Gui del i nes were decl ared unconstitutional, the court would award
Giffith and Martin the sane sentences as it did applying the
Gui del i nes, 360 nonths and 210 nont hs respectively. The
governnent therefore neets its burden of showi ng that the

district court’s Sixth Amendnment error was harnl ess. See Sal dana,

427 F.3d at 314-15.

Giffith was given a four-|evel sentence enhancenent under
US S G§ 3Bl1.1(a) for being “an organi zer or |eader of a
crimnal activity that involved five or nore participants or was
ot herwi se extensive.” Giffith objected at trial that there was
insufficient evidence to support this enhancenent, and now rai ses
this clai mupon appeal. After Booker, we continue to reviewthe
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district court’s interpretation of the Sentencing Cuidelines de

novo and its factual findings for clear error. United States v.

Charon, 442 F.3d 881, 887 (5th Cr. 2006), cert. denied, 127
S.Ct. 260 (2006). The sentencing judge is entitled to find by a
preponderance of the evidence all the facts relevant to the

determ nation of a Guidelines sentencing range. United States v.

Johnson, 445 F.3d 793, 798 (5th Cr. 2006), cert. denied, 126 S.
Ct. 2884 (2006).

Factors to be considered in identifying an organi zer or
| eader include “the exercise of decision making authority, the
nature of participation in the comm ssion of the offense, the
recruitnment of acconplices, the clained right to a |l arger share
of the fruits of the crinme, the degree of participation in
pl anni ng or organi zing the offense, the nature and scope of the
illegal activity, and the degree of control and authority

exerci sed over others.” US. SSG 8 3B1.1 cmt. n.4; United States

v. Valdez, 453 F.3d 252, 263 (5th Cr. 2006), cert. denied, 127
S.Ct. 456 (2006). Applying these factors, it is clear that the
evidence against Giffith falls short. Wiile Giffith held a

| eadership position in the Aryan Circle organization, the record
reveals that his involvenent in the nethanphetam ne trade was

m nor. As described above, the evidence regarding Giffith's

met hanphet am ne partici pation indicated that he sold

met hanphet am ne fronted by Hones, Jr., for a nonth and sold

met hanphet am ne from Bi dwel | s house on five occasions. There was
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no evidence that Giffith exercised authority over either man in
t hese transactions. There is no evidence that Giffith recruited
acconplices or clained a share of nethanphetam ne bei ng produced
and sold by other nenbers of the Aryan Crcle. There is also no
evidence that Giffith took part in neetings at which
arrangenents were nmade for gathering precursors and setting up
cooks.

The governnent points to evidence that Giffith told H nes,
Jr., that he did not like Aryan Circle nenbers diluting the
met hanphet am ne that they sold to each other, and that he told
Perkins that if Perkins was going to continue to sel
met hanphet am ne, he needed to do it with his Aryan Crcle
brothers. The evidence strongly indicates, however, that this
advi ce or instruction was not heeded, suggesting that Giffith
did not exercise control or authority over these individuals with
regard to the nethanphetam ne trade. The governnent al so points
to evidence that Giffith nade threats agai nst those nenbers of
the Aryan Crcle who had agreed to testify in this case. Evidence
inplicating Giffith in threats of this kind is strong; however,
the record as a whole shows that these acts were done to protect
the Aryan Circle organization rather than to further the ains of
a net hanphet am ne conspiracy. Giffith received a two-1|evel
sent ence enhancenent for obstruction of justice, so his conduct
inthis regard did not go unpuni shed.

Martin received a two-|evel enhancenent under U. S S G
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8§ 3Bl.1(c) as an “organi zer, |eader, manager, or supervisor” in
any crimnal activity other than one that involved five or nore
participants or was otherw se extensive. Martin objected at trial
that there is insufficient evidence to support this enhancenent,
and now renews this claimupon appeal. To qualify for an

adj ustnent under this section, the defendant nust have been the
organi zer, | eader, nanager, or supervisor of at |east one other
participant. US S G 8 3Bl1L.1 cmt. n.2. Qur sister circuit has
held that instructing others to obtain precursors used to produce
met hanphet am ne i s evidence of a managerial or supervisory role

for the purposes of § 3B1.1. United States v. Mesner, 377 F.3d

849, 851 (8th Cir. 2004).

Much of the testinony regarding Martin casts himin a
subordinate role: Martin acconpanied Rister to collect a drug
debt; Martin obtained pills for Barrandey’ s cook; Martin sold
met hanphet am ne for Charlie Sanmson and Perkins; Martin gathered
pills and precursors for Tucker and W1 kins. There was sone
evidence that Martin was a net hanphetam ne cook. Gary Martin
testified that he and Martin cooked together a couple of tines,
and Bidwel|l testified that he observed Gary Martin teaching
Martin how to cook nethanphetam ne. This evidence suggests that
Gary Martin, not Martin, took a managerial role in those cooks,
and it does not indicate that Martin had persons obtai ni ng
precursors for those cooks. Jordan testified that he, Martin, and
Barr andey brought anhydrous ammonia to Perkins’ house, and that
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they all then began to cook. This testinony does not indicate
that Martin had a managerial role in that cook. Rister testified
that he once saw Martin cooki ng net hanphetam ne “way out west of

town.” This testinony does not indicate that Martin was nmanagi ng
others in cooking or gathering precursors.?
In finding that Martin “did direct others to get precursors

for methanphetamne,” the district court appeared to rely on the
statenent by the United States attorney at the sentencing hearing
that “M. Bailey testified extensively that . . . M. Mrtin
woul d have M. Bail ey gather up precursors on a regular basis for
M. Martin.” This is not an accurate reflection of Calvin
Bailey’s testinony. Bailey testified that Martin and Bailey’s
nmot her brought precursors to Bailey' s house, cooked
met hanphet am ne el sewhere, and then returned with finished
met hanphet am ne. Bailey did not indicate that he or other persons
were gathering precursors for Martin. Accordingly, we conclude
that the district court clearly erred in enhancing Martin's
sentence as an organi zer, | eader, nanager, oOr supervisor.

2. Ford

The district court enhanced Ford's sentence on the basis

that Ford was responsible for between five and fifteen kil ograns

of a substance containi ng net hanphetam ne. Cting Apprendi V. New

® At the sentencing hearing, the district court stated that
Hines, Jr., testified that Martin cooked nethanphetam ne, but we
have not found evidence of that testinony in the record.
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Jersey, 530 U S. 466 (2000), Ford objects that this enhancenent
violates his Due Process O ause and Si xth Amendnent rights
because it is based on facts not found by the jury. Here,
however, the district court’s determ nation did not increase
Ford’ s sentence beyond the statutory maxinum 21 U S. C
8 841(b)(1)(A) provides for a sentence of ten years to life for
def endants convicted of distributing nore than fifty grans of
met hanphet am ne or 500 granms of a substance contai ni ng
met hanphet am ne. Ford’s sentence of 325 nonths in prison was thus
within the prescribed range of penalties for which Ford could be
hel d responsi bl e based solely on the jury’s finding.
Consequently, there is no Apprendi error. Though Ford nmade a
Bl akel y objection at trial, any Booker error is harnl ess because
the district court stated that it would i npose the sane sentence
in the event that the Cuidelines were declared unconstitutional.
| V. CONCLUSI ON

For the reasons stated above, we AFFIRMthe convictions of
Charl es Sanson and Victor Wesley Tucker of a continuing crimnal
enterprise involving nore than 15,6000 grans of nethanphetam ne.
We REVERSE t he conviction of Mchael Curtis Lew s and Ml ach
David Wen for continuing crimnal enterprise on the basis of
insufficient evidence. W AFFIRMthe convictions of Donnie
Thonpson, M chael Norris Martin, Buddy Ford, Leonard Duane
Giffith, Shane Sanson, and Jerry Wayne Beason for conspiracy to

manuf acture and distribute over fifty granms of nethanphetam ne or
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500 grans of a substance or m xture containing nethanphetam ne.
We REVERSE t he enhancenment of the sentences of Mchael Norris
Martin and Leonard Duane Giffith for | eadership roles in the
conspiracy on the basis of insufficient evidence but AFFIRMthe
enhancenent of the sentence of Buddy Ford for his responsibility
for between five and fifteen kil ogranms of a substance contai ni ng
met hanphet am ne.

AFFIRMVED in part and REVERSED in part. The sentences of
Lewis, Wen, Martin, and Giffith are VACATED and the cause is

REMANDED for their resentencing.
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