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Petitioner David Roy (“Roy”) seeks review of an order of the
Board of Inmmgration Appeals (“BIA”) denying his application for
asylum wthholding of renpval, and relief under the Convention
Agai nst Torture (“CAT”). For the follow ng reasons, we deny his
petition for review

BACKGROUND

Roy is a 23-year-old native and citizen of India who was
admtted to the United States on May 23, 1999, as a noni nm grant
with authorization to remain for a tenporary period not to exceed

Novenber 22, 1999. On August 2, 2000, the Immgration and



Nat ural i zation Service (“INS”) issued a Notice to Appear, charging
Roy with being subject to renoval as an alien admtted as a
noni mm grant who remained for a longer tinme than permtted. 8
US C 8§ 1182(a)(6)(A)(1). At a hearing on August 24, 2000, Roy
admtted he remained beyond the date permtted by the INS;, the
| mm gration Judge (“1J”) found Roy’s renovability was established
by cl ear and convi nci ng evi dence.

Roy filed an asylum application dated Cctober 6, 2000.! The
| J considered the Roys’ respective applications for relief at a
hearing on January 22, 2001. Roy and his parents represented
thenselves. At this hearing, Roy testified that in 1998, when he
was in high school, sonme H ndu and Sikh boys from his school
expressed ani nosity toward hi mbecause he was Christian and hit him
wth sticks and kicked him Roy suffered no broken bones, though
he still experiences physical pain. Roy conpleted his schooling in
March 1999 and received his high school diplona.

The 1J found each of the Roys had filed a frivolous asyl um
application and denied their applications. Upon de novo review,
the Bl A issued a decision on August 28, 2003, reversing the 1J's
findings of frivolousness as to all the Roys; granting Roy’'s
father’s asylum application and Roy’'s nother’'s derivative

application; and denying Roy s asylum application as untinely

!Roy’ s father @ulwant Roy had filed an asylum application dated
April 30, 2000. This application covered Roy’s nother Jam | a Roy
Dass as derivati ve.



because it was filed outside the one-year deadline and Roy did not
denonstrate changed circunstances which materially affected his
eligibility for asylum or extraordinary circunstances related to
his delay in filing. The BIA noted that even if the application
had been tinely filed, Roy had not established either past
persecution or a well-founded fear of persecution. The BIA also
denied Roy’'s applications for withholding of renoval and relief
under the CAT but granted himvoluntary departure.

Roy filed a tinely petition for review in this Court on
Sept enber 26, 2003. That sane day, Roy also filed a notion to
rei ssue the opinion and a notion to reopen/consider with the Bl A
Roy cl ai med the Bl A had addressed its decision to another attorney
and that his counsel did not receive the decision until Septenber
24, 2003. Roy al so argued that he was entitled to an exception
fromthe one-year period for filing asylum applications.

The BIAnoted the msmailing and determ ned that Roy’ s counsel
did not receive the order in tine to conply with the requirenents
for voluntary departure. The BlAreissued its decision on Decenber
16, 2003, and agai n on January 21, 2004, and stated it would “treat
it asif it had been entered on today’ s date.” The BIA declined to
reconsider its tineliness decision. Roy did not file a petition
for review fromeither of the BIA s rei ssued orders.

DI SCUSSI ON

This Court has jurisdictionto reviewfinal orders of renoval.



8 US.C 8§ 1252(a) & 1252(b).2? Section 1252(b)(1) states: “The
petition for review nust be filed not [ater than 30 days after the
date of the final order of renoval.” |d. 8 1252(b)(1). Section
1252 (b)(6) states: “Wien a petitioner seeks review of an order
under this section, any review sought of a notion to reopen or
reconsi der the order shall be consolidated wth the review of the
order.” 1d. 8 1252(b)(6).

| . VWhether this Court has jurisdiction to consider Roy’'s
petition.

As an initial matter, Respondent argues that this Court does
not have jurisdictionto consider Roy’ s petition for revi ew because
the BIA reissued its decision and Roy did not file a new petition
for review of either of the reissued decisions. Roy contends that
this Court has proper jurisdiction because he filed a tinely
petition for review of the BIA's original decision and the
rei ssuances did not divest this Court of jurisdiction.

The parties dispute the applicability of Firmansjah v.
Ashcroft, 347 F.3d 625 (7th Gr. 2003). In Firmansjah, the
petitioner clained she did not receive notice of the BIA s deci sion
within the 30-day period for seeking judicial review and requested
the Bl A reissue its decision. 347 F.3d at 626. The BI A rei ssued

the order, stating that the reissued decision “shall be treated as

2Here, the parties agree this Court cannot review Roy’'s asylum
cl aim because we lack jurisdiction to review the BIA's tinme bar
determnation. 8 U S.C. § 1158(a)(3).
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entered as of today’'s date.” 1d. The Seventh Circuit determ ned
that the BIA had authority to reissue its decision and thus extend
the tinme for a petitioner to seek judicial review. 1d. at 626-27.
The Seventh G rcuit found it had jurisdiction. |I|d. at 627.

Respondent argues that each reissued order here, as in
Firmansjah, stated it would be treated as if newy entered.
Therefore, the nost recently reissued decision is the final order
of renmoval and this Court | acks jurisdiction because Roy’s petition
for reviewis directed only to the BIA's original decision. Roy
contends Firmansjah is not applicable because he, unlike
Firmansjah, tinely petitioned for review of the BIA s original
order. Roy notes that the BIAreissued its decision in response to
his notion and argues the reissued decisions are “consolidated”
with the petition for review under 8§ 1252. Further, if the BIAis
permtted to divest this Court of jurisdiction over a properly
filed petition for review by reissuing a decision, the BIA has
gained a “powerful tool” over this Court.

This Crcuit has not previously considered this jurisdictional
question. Here, Roy certainly appealed the BIA' s original order of
renmoval issued on August 28, 2003, within the 30-day deadline
required by 8§ 1252(b)(1). The sane day Roy petitioned for review,
on Septenber 26, 2003, he al so noved the BIAto reissue due to the
msmailing and | ate recei pt, and to reopen/reconsider its decision

of renoval. Based on the |anguage of 8§ 1252, on Septenber 26



2003, jurisdiction had vested in this Court over the Bl A s August
28, 2003, order of renoval. Moreover, any review Roy had sought of
the denial of the notion to reopen/reconsider with the BIA would
have been consolidated with the petition for review under 8§
1252(b) (6).°3

When the BI A reissued its decision on Decenber 16, 2003, and
again on January 21, 2004, it noted the circunstances of the
m smai | i ng and chose to equitably reissue the order specifically so
Roy would be able to tinely conply with the requirenents for
voluntary departure, as had been ordered in the BIA s origina
deci si on. Unlike in Firmansjah, where the BIA “enter[ed] a new
renmoval order, which is subject to a fresh petition for review”
347 F. 3d at 627, the BIA here did not need to equitably restart the
30-day clock for Roy to tinely petition for review Thus, the Bl A
did not enter a new renoval order but only reissued its prior
renoval order for the equitable purpose of allowing Roy to tinely
conply with the requirenents of voluntary departure. Therefore,
this Court was not divested of jurisdiction over Roy’'s tinely filed
petition for review of the BIA s original renoval order when the
BI A chose to reissue its decision for the equitable purpose of
allowing Roy to tinely conply with the requirenents for voluntary

departure.

SRoy did not seek review of the denial of his nobtion to
reopen/ reconsi der.



1. Whether this Court can review Roy's “due process” claim

Roy argues that his hearing before the |IJ was fundanentally
unfair such that it violated his due process rights under the Fifth
Amendnent. Roy contends the |J failed to advise himof his rights
and did not provide himw th a reasonable opportunity to question
his nother or to explain the dangers he would face if returned to
I ndi a. Respondent nmaintains that this Court |acks jurisdiction
Wth respect to this issue because Roy failed to raise this
argunent before the Bl A

Roy admts that the due process issues were not raised
directly before the BIA However, Roy nmaintains that he raised
themindirectly by including a discussion of the |1J's failure to
elicit additional information from the applicants and to afford
them an opportunity to account for di screpanci es or
inmplausibilities in their stories.*

Judicial reviewof a final order of renoval is available only
where the applicant has exhausted all admnistrative renedi es of
right. 8 U . S.C. 8§ 1252(d)(1). Failure to exhaust an i ssue creates
a jurisdictional bar as to that issue. Wang v. Ashcroft, 260 F.3d
448, 452 (5th Cr. 2001). “An alien fails to exhaust his
admnistrative renedies with respect to an i ssue when the issue is

not raised in the first instance before the BIA — either on direct

“Roy included this discussion in the course of his argunent to
the BIAthat the |IJ had erred by determ ning his asyl umapplication
was frivol ous.



appeal or in a notion to reopen.” |d. at 452-53 (citing Goonsuwan
v. Ashcroft, 252 F.3d 383, 388-89 (5th Cr. 2001)). dains of due
process violations, except for procedural errors that are
correctable by the BIA are generally not subject to the exhaustion
requi renent. Anwar v. INS, 116 F.3d 140, 144 n.4 (5th Gr. 1997).
In Anwar, the petitioner’s challenge to the federal regulations
regardi ng the subm ssion of briefs was not subject to exhaustion.
| d. However, “[w]lhen a petitioner seeks to raise a claim not
presented to the BIA and the claimis one that the Bl A has adequat e
mechani sns to address and renedy, the petitioner nust raise the

issue in a notion to reopen prior to resorting to review by the

courts.” Goonsuwan, 252 F.3d at 390. “It is irrelevant that the
procedural error alleged . . . is couched in terns of a due process
violation.” 1d. at 389-90 (citation omtted).

Al t hough Roy’ s argunent is couched in terns of due process, it
actually concerns “procedural error correctable by the BIA"”
Anwar, 116 F.3d at 144 n.4; see also Matter of Exane, 18 | &N Dec.
303, 305 (BIA 1982) (remanding the record where the 1J had
i nproperly deni ed adm ssi on of background evi dence, thus precluding
“the applicant from making a full and fair presentation of his
persecution claint). Thus, it is properly subject to the
exhaustion requirenent. Roy did not raise this point of procedural
error to the BIAin his brief or notion to reopen. Therefore, we

cannot review Roy’'s claim that his hearing was fundanentally



unfair.

[11. Whether there is substantial evidence to support the BIA s
denial of relief on Roy's withholding of removal and CAT
clains.®

Roy contends that there is no substantial evidence to support
the BIA s denial of wthholding of renoval. Roy also argues that,
assumng the BIA's opinion is sufficient for review (addressed
bel ow in subpart B.), there is no substantial evidence to support
the BIA' s denial of relief under the CAT.

Were the BIA conducted a de novo review of the record
evidence and did not adopt any part of the 1J's decision, this
Court limts its reviewto the BIA's decision. Grma v. INS, 283
F.3d 664, 665 (5th Cr. 2002); Mkhael v. INS, 115 F.3d 299, 302
(5th Cr. 1997). For review of orders of renoval under the
| mm gration and Naturalization Act (“INA”), section 242(b)(4)(B),
“the admnistrative findings of fact are conclusive unless any
reasonable adjudicator wuld be conpelled to conclude the
contrary.” 8 U S C. 8 1252(b)(4)(B). This Court reviews factual
findings to determine if they are supported by substantial evidence
in the record. M khael , 115 F.3d at 302. “The substanti al

evidence standard requires only that the [BIA s] conclusion be

5'n addition, Respondent argues that Roy did not exhaust his
admnistrative renedies with respect to his w thhol ding of renoval
and CAT clains and thus forfeited his right to raise these issues
on appeal. Id. § 1252(d)(1). We di sagree. Roy specifically
request ed wi t hhol di ng of renoval and CAT relief in his brief to the
BIA and the BIA specifically denied such relief.

9



based upon t he evi dence presented and be substantially reasonable.”
Ontunez-Tursios v. Ashcroft, 303 F.3d 341, 350 (5th GCr. 2002)
(citation omtted). The BIA will be reversed only when the
evidence is “so conpelling that no reasonable fact finder could
fail to find” the petitioner statutorily eligible for relief. INS
v. Elias-Zacarias, 502 U S. 478, 483-84 (1992); M khael, 115 F. 3d
at 302.

A Wt hhol di ng of renoval .

To be eligible for wthhol ding of renoval, an applicant nust
denonstrate a “clear probability” of persecution upon return.
Faddoul v. INS, 37 F.3d 185, 188 (5th Gr. 1994). A clear
probability neans that it is nore likely than not that the
applicant’s life or freedomwould be threatened by persecution on
account of either his race, religion, nationality, nmenbership in a
particul ar social group, or political opinion. Bah v. Ashcroft,
341 F. 3d 348, 351 (5th Cr. 2003); see also INSv. Stevic, 467 U.S.
407, 424, 429-30 (1984) (describing this nore likely than not
standard). Persecution has been construed as requiring a show ng
that “harm or suffering wll be inflicted upon [hin] in order to
puni sh [him for possessing a belief or characteristic a persecutor
sought to overcone.” Faddoul, 37 F.3d at 188. “[T]here nust be
sone particularized connecti on between the feared persecution and
the alien's race, religion, nationality or other listed

characteristic. Denonstrating such a connection requires the alien
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to present specific, detailed facts showi ng a good reason to fear
that he or she will be singled out for persecution.” | d.
“Wthhol ding of renoval is a higher standard than asylum” Efe v.
Ashcroft, 293 F.3d 899, 906 (5th Cr. 2002), which requires a
show ng of past persecution or a well-founded fear of persecution
on one of the five stated grounds. 1d. at 904.

Roy argues that the BIAfailed to consider that, if his father
was persecuted in the past and had a well-founded fear of
persecution for his religious beliefs, as the BIA inplicitly
determned in granting his father’s asylum application, Roy also
woul d be persecuted because he wll be identified as Christian.
Roy mai ntai ns the Bl A shoul d not have consi dered his applicationin
i sol ation.

Respondent counters that the record evidence contained
virtually no evidence that Roy faced any risk of harm from anyone
if he returned to India. One high school incident could not
establish eligibility for asylum much | ess wi t hhol di ng of renoval .
Respondent al so charges the connection between Roy and his father
could not |ead to Roy being persecuted for his father’s activities
because Roy was not present during any of his father’s incidents
and because Roy and his nother lived in a different district in
I ndia, apart from Roy’ s father.

The BI A first considered Roy’s evidence of the one high school

i ncident and determ ned even that even if his asylum application
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had been tinely filed, he had not shown that he suffered past
persecution or he had a well-founded fear of persecution. Thus,
the BI A denied Roy’s asylumclaim The BI A then stated that having
considered the record evidence, it found Roy had not denonstrated
eligibility for withhol ding of renoval, citing Stevic, anong ot her
authorities.

The Bl A had noted several specific incidents in which Roy’s
fat her had been subjected to beatings, threatened, and arrested in
connection with his, and his mnister brother-in-law s, active
involvenent in the Christian church in the village. These
incidents occurred while Roy's father was preaching the Bible,
distributing panphlets, and attending a prayer neeting. Roy did
not show hinself to be present at any of these incidents. I n
contrast, Roy’'s testinony of the one high school incident did not
show any particular connection to his being Christian other than
his claim that was the notivation. Moreover, Roy offered no
specific, detailed facts denonstrating that nore |likely than not
anyone or any group would harmhi mfor being Christian (or for any
i nputed connection to his father) if he returned to India.

A finding by the BIA that Roy’'s father had net the | ower
t hreshol d of past persecution or a well-founded fear of persecution
to be eligible for asylumdid not indicate or inply that his son
Roy coul d then neet the nore stringent |evel of proof required for

w thholding. See Grma, 283 F.3d at 666-67 (citing M khael, 115

12



F.3d at 306). Roy has not shown the evidence is so conpelling that
no reasonable fact finder could fail to find Roy eligible for
wi t hhol di ng. Therefore, we find that substantial evidence
supported the BIA's finding that Roy failed to prove that he would
more likely than not be persecuted if returned to |ndia.

B. CAT cl aim

As a threshold, Roy nmaintains the BIA' s decision as to Roy’s
CAT claimis insufficient for our review. This Court wll “review
the BIA's decision ‘procedurally’ to ensure that the conplaining
applicant has received full and fair consideration of al
circunstances that give rise to his or her clains.” Abdel-Masieh
v. INS, 73 F.3d 579, 585 (5th Gr. 1996) (internal quotation marks
and citation omtted). The BIA does not have to “wite an exegesis
on every contention. Wat is required is nerely that it consider
t he i ssues rai sed, and announce its decisionin terns sufficient to
enable a review ng court to perceive that it has heard and thought
and not nerely reacted.” Efe, 293 F. 3d at 908.

Roy contends the BIA failed to analyze his CAT claim and
rejected the claimin a single sentence. Roy seeks remand of the
proceedings to the BIAto issue a sufficient opinion regarding his
eligibility for CAT relief.

Respondent counters that the BIA's analysis was properly
tailored to the evidence presented. Respondent al so suggests that

any abbreviated denial by the BIA stemmed froma | ack of evidence
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supporting the CAT claim

After rejecting Roy’'s asylum claim and his request for
w t hhol ding of renoval, the BIA rejected Roy’'s claim for relief
under the CAT in a single sentence, stating: “In addition, we find
that the respondent failed to establish that he qualified for
relief under the [CAT].” But before announcing this one-sentence
concl usion, the Bl A consi dered the evidence Roy put forth. The BIA
stated that Roy testified only to the one high school incident,
where sonme Sikh and Hindu classmates had hit himwth sticks and
kicked him Roy does not dispute that this testinony is the only
i nci dent he advanced.

A claim under the CAT is a separate claim from w thhol di ng
under the | NA ld. at 906-07. Unli ke persecution to show
eligibility for asylum or wthholding, there need not be any
connection between the applicant’s race, religion, nationality,
menbership in a particular social group, or political opinion, and
the inflicted torture. Id. at 907. The CAT standard for relief
“does not require persecution, but the higher bar of torture. The
applicant has the burden of proving ‘that it is nore likely than
not that he or she would be tortured if renoved to the proposed
country of renoval .’” 1d. at 907 (citing 8 CF.R 8 208.16(c)(2)).
Torture is defined as “any act by which severe pain or suffering,
whet her physical or nental, is intentionally inflicted on a person

by or at the instigation of or wth the consent or
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acqui escence of a public official or other person acting in an
official capacity.” 8 CF.R 8 208.18(a)(1).

The BI A did not expressly cite the CAT standard. However, the
BI A had explicitly concluded that Roy had not established either
past persecution or a well-founded fear of persecution to be
eligible for asylum nor established eligibility for wthhol ding.
The BIA considered the record evidence pertaining to Roy and
inplicitly found it likewi se failed to neet the nore stringent CAT
standard of torture. Therefore, we find the BIA's decision as to
Roy’s CAT claimsufficient for review

As to the nerits, Roy contends that the BIA's denial of his
CAT claimis not substantially reasonable given his evidence that
he was attacked by Sikhs and H ndus on account of his religion
Roy points to his nother’s testinony that police have harassed and
t hr eat ened nenbers of her famly for proselytizing. Roy also notes
the section on India in the 1999 Country Reports on Human Ri ghts
Practices, US. Dep't of State (Feb. 25, 2000), to support his
claim that H ndu extrem st groups attack Christians and the
gover nnment response i s inadequate.

Respondent argues that the one incident Roy testified to could
not neet the high bar of torture. According to Respondent, the
record is devoid of any evidence that would justify finding Roy
eligible for CAT relief, let alone conpel it. Respondent

enphasi zes that when asked why he could not return to India, Roy
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did not state he feared torture or even harassnent at the hands of
the police, or the Sikhs or Hi ndus.

The record indicates the Indian governnent criticizes attacks
agai nst Christians and respects the constitutional right of freedom
of religion in practice. 1999 Annual Report on Int’l Religious
Freedom U. S. Dep't of State (Sept. 9, 1999). W note that the
section of Roy’'s nother’s testinony cited by Roy concerned not him
but rather his father, his father’s brother-in-law, and his
father’s nephew. W also note that Roy did not show hinself to be
present at anytinme these other nenbers of his famly were arrested,
harassed, or beaten. Notably absent in any of the evidence Roy put
forth was any suggestion that he hinself would nore |ikely than not
be subject to any torture by or acquiesced in by the police if he
returned to India. Roy has not shown the evidence is so conpelling
that no reasonable fact finder could fail to find Roy eligible for
CAT relief. Therefore, we find that substantial evi dence supported
the BIA's finding that Roy failed to prove that he would nore
l'ikely than not be tortured if returned to India.

CONCLUSI ON

Having carefully considered the record of the case and the
parties’ respective briefing, for the reasons set forth above, we
DENY the petition for review

DENI ED.
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