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Plaintiffs-Appellants Richard and Anna Rainwater (the
“Rai nwat ers”) appeal the district court’s denial of their notionto
remand this action to Mssissippi state court. Specifically, the
Rai nwaters bring this interlocutory appeal to contest the district
court’s ruling that Defendants-Appellees Thomas Stroo and Janes
Payton, who are M ssissippi residents, were “inproperly” joined
because of the Rainwaters’ inability to establish a cause of action
agai nst them The district court’s ruling was based on its
conclusion that any clains that the Rai nwaters may have had agai nst

Stroo and Payton were tine-barred under the applicable M ssissi ppi



statute of limtations.! The district court neverthel ess certified
its order pursuant to 28 U S.C. § 1292(b) to allow the Rainwaters
to pursue this interlocutory appeal on the question of fraudul ent
conceal nent, which the district court determ ned was a controlling
question of law in this action. The district court’s principa
concern was that Mssissippi state law on the fraudul ent
conceal nent doctrine was anbiguous or one where “there is
substantial ground for difference of opinion.”?

W granted permssion to the Rainwaters to pursue this
interlocutory appeal. On August 29, 2003, after the parties
appellate briefs were filed, however, we decided Ross V.

CtiFinancial, Inc.® Qur decision in Ross resolved any remaining

doubts that the district court may have had about a substantia
ground for a difference of opinion on the doctrine of fraudul ent
conceal ment. This does not, however, resolve the remand issue in
this case.

While this interlocutory appeal was winding its way through
our court, another M ssissippi case involving renoval and renand
was bei ng reheard en banc so that this court coul d consi der whet her
cases renmoved from state court on grounds of diversity of

citizenship under a claimthen | abel ed “fraudul ent” joi nder nust be

! See Rainwater v. Lamar Life Ins. Co., 246 F. Supp. 2d 546,
552-53 (S.D. Mss. 2003).

2 1d. at 553.
3 244 F.3d 458 (5th G r. 2003).
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remanded if the legal basis for determning that there is no
reasonabl e probability for recovery agai nst the i n-state defendants
woul d constitute a common defense that eschews any reasonable
probability of recovery against all out-of-state defendants as

wel | . The en banc opinion in that case, Smallwod v. Illinois

Central Railroad,* was filed on Septenber 10, 2004, and its hol di ng

casts a new and di fferent doubt on the remand i ssue of the instant
case.

Specifically, if the statute of limtations that we now know
fromthe holding in Ross precludes any recovery by the Rainwaters
against in-state defendants Stroo and Payton, also precludes
recovery against all defendants, resident and diverse, then under
Snmal | wood such a determ nati on woul d go “to the entire case” rather
than to the appropriateness of the joinder.® Thus it would foll ow
under Snallwood that, if the statute of limtations in question
does bar recovery against all defendants, the joinder of Stroo and
Payton would not necessarily be “inproper” and the entire case
woul d have to be remanded to state court.

Thi s case turns, therefore, on whether the limtations defense
that disposes of all clains against in-state defendants in fact
di sposes of all clains against all defendants, as the principle of

Smal lwood is triggered only when all defendants are reached. Lamar

4 385 F.3d 568 (5th Gr. 2004).
°>1d. at 574.



Life insists that, even assumng that the tinme bar in play in this
case goes to the fraud-rel ated clai ns agai nst all defendants, this
bar does not dispose of all clains against Lamar Life. Thi s
def endant reads the conpl aint as alleging additional violations of
M ssissippi law, viz., inproperly setting interest rates and
inproperly charging particular fees, that are not necessarily
di sposed of by the Iimtations defense.

If plaintiffs’ conplaint were pellucid and Lamar Life’'s
reading of it could be verified beyond cavil, the inclusion of such
clains against Lamar Life would nean that the statute of
limtations that disposes of all clains against the in-state
def endants woul d not constitute a “comon defense.” That in turn
woul d preclude remand under the rule of Snallwiod. Unfortunately,
however, we have considerable difficulty discerning the distinct
t heories of recovery advanced and causes of actions alleged in the
plaintiff’s conplaint; and the parties have not fully clarified
this question for us. Whet her by design or inadvertence, the
plaintiffs have nebulously drafted their conplaint. Its only
reference to inproper fees is a description of the benefits
realized by Lamar Life, as distinguished fromits in-state agents,
as a result of the alleged fraud.

Even t hough application of Snallwod s common defense rule is
truly a question of law and thus an i ssue that we coul d di spose of
on appeal, prudence dictates that, under these circunstances, the
district court is likely better positioned to make that call in the
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first place, given the benefit of its background know edge of
M ssissippi law and its opportunity to hold hearings on those
guestions about the conplaint that remain in doubt. W therefore
remand this case to the district court for further consistent
proceedings in light of both Ross and Snal | wood. If that court
should determne that the limtations defense in question is
di spositive of all clains against all defendants, then Small wood
woul d require remand to state court (where, presumably, the entire
case woul d be dismssed). |If, however, the district court should
determne that the tinme bar defense is not dispositive of every
cl ai m agai nst every defendant, it should continue to deny renmand
and proceed with the proper disposition of the case. Under these
circunstances, the interlocutory appeal that we previously granted
under 8§ 1292(b) nust be dism ssed and the case remanded to the
district court for further proceedings consistent wth this
opi ni on.

APPEAL DI SM SSED; CASE REMANDED wi th instructions.



