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RHESA HAVKI NS BARKSDALE, Circuit Judge:

Texas pri soner Davi d Schaet zl e was granted condi tional federal
habeas relief based on his claim of ineffective assistance of
counsel on direct appeal. Consistent with the standard of review
mandated by the Antiterrorism and Effective Death Penalty Act of
1996, 28 U S.C. § 2241 et. seq., at issue is whether the Texas
Court of Crim nal Appeal s, w thout an opi ni on, unreasonably applied
clearly established federal law in denying the followng state
habeas claim that, on direct appeal, Schaetzle s counsel was
ineffective by failing to chall enge the sufficiency of the evidence

for the retributory intent elenent required by Texas Penal Code §



36.06 (retaliation against public servant). See 28 U S C 8
2254(d)(1); e.qg., Catalan v. Cockrell, 315 F. 3d 491, 493 & n.3 (5th
Cr. 2002) (where no witten opinion by state habeas court, we
assune proper law applied and review to determ ne whether such
application was “objectively unreasonable”). JUDGMVENT VACATED
HABEAS RELI| EF DENI ED.

| .

Whil e cleaning his cell in the Travis County jail in February
1998, Schaetzle threw a bag of garbage fromthe upper to the | owner
tier of the cell block. As a result, Oficer Spriegel ordered
Schaetzle to be locked in his cell earlier than usual; Schaetzle
becane angry; the Oficer told Schaetzle that, if he failed to
obey, he would receive a 23-hour |ockdown as punishnent; and the
Oficer ordered Schaetzle to neet with him

After Schaetzle ran to the Oficer’s |ocation, he told
Schaetzle to followhimto another area in order to confer. There,
Schaetzle threatened O ficer Spriegel by saying he would | ook him
(the Oficer) up “on the outside” when Schaetzle was released in
one nont h.

O ficer Spriegel reiterated to Schaetzle that, if his conduct
conti nued, he woul d be | ocked down for 23 hours. They then wal ked
toward Schaetzle's cell unit, wth Schaetzle in front. Schaetzle
spun around abruptly. Startled, Oficer Spriegel grabbed

Schaetzl e’ s shirt, attenpting to turn hi maround; Schaetzle struck



the Oficer; in an attenpt both to avoid being struck and to
restrain Schaetzle, the Oficer wapped his arns around Schaet zl e;
when Schaet zl e continued to strike the Oficer, he pushed Schaet zl e
away; and another O ficer cane to the scene and subdued Schaet zl e.

Schaet zl e was charged with both assault on, and retaliation
against, a public servant. A jury convicted him on the
retaliation, but not the assault, charge. Because of enhancenents,
Schaet zl e was sentenced to 33-years inprisonnent.

On direct appeal, Schaetzle s counsel presented one issue:
whether the State violated Texas’ nmandatory ten-day trial
preparation period, Tex. CooE CRRM Proc. ANN. 8 1.051(e), by making
m nor changes to the indictnent six days before trial. The Court
of Appeals in Austin affirned. Schaetzle v. State, No. 03-98-
00668- CR (Tex. App.-Austin 1999) (unpublished). The Texas Court of
Crim nal Appeal s accepted an out-of-tine petition for discretionary
review, but refused review  Schaetzle v. State, PDR No. 0888-00
(Tex. Crim App. 30 August 2000) (per curianm) (unpublished).

Schaet zl e sought state habeas review on a nunber of issues,
i ncluding i neffective assistance of appellate counsel. The habeas
trial court found an evidentiary hearing was unnecessary. (The
State filed an affidavit by Schaetzle's counsel on direct appeal,
stating she did not believe the evidence was factually or legally
insufficient.) The court found the habeas application “contai ns no

sworn allegation of fact which ... would render [Schaetzle’s]



confinenent illegal, and ... [Schaetzle] has not nmet his burden of
establishing facts which would entitle himto relief”. Ex parte
Schaetzle, No. 98-3739-B (Travis County District Court 15 Cct.
2001) .

The Texas Court of Crim nal Appeals “denied [the application]
W thout witten order on findings of [the] trial court wthout a
hearing”. Ex parte Schaetzle, App. No. 30,103-06 (Tex. Crim App.
21 Nov. 2001) (enphasis added).

Pursuant to 28 U S.C. 8§ 2254, Schaetzle applied for federal
habeas relief, presenting nunerous clains, including tw for
i neffective assistance of counsel on direct appeal (appellate
counsel). The magistrate judge recommended denying all clains
except the one for ineffective assi stance of counsel (I AC) based on
appel | at e counsel ’ s not chal | engi ng the sufficiency of the evidence
for the retributory intent element of Texas Penal Code § 36.06
Schaetzle v. Cockrell, No. A-02-CA-259-JN (WD. Tex. 19 Dec. 2002)
(Magi strate Judge Report and Recommendati on).

The district court adopted the reconmmendati ons and granted
condi tional habeas relief on the I AC claim concerning appellate
counsel and 8§ 36.06. 1d., No. A-02-CA-259-JN (WD. Tex. 31 Jan
2003). Habeas relief was granted “unless the state afford[ed]
[ Schaetzl e] an out-of-tinme direct appeal with the assistance of
conpet ent counsel for the purposes of raising the | egal sufficiency

of the evidence issue [concerning 8 36.06]".



After the district court denied the State’s notion to stay the
judgnent, it requested simlar relief fromour court. W granted
a stay, ordered an expedited appeal, and appointed counsel for
Schaet zl e.

1.

In reviewing a ruling on the nerits of a habeas claim the
district court’s findings of fact are reviewed for clear error; its
concl usi ons of |aw, de novo. E.g., Foster v. Johnson, 293 F. 3d
766, 776 (5th Cir.), cert. denied, 123 S. C. 625 (2002). The
hei ghtened standards of the Antiterrorism and Effective Death
Penalty Act of 1996 (AEDPA), 28 U S. C. 8§ 2241 et seq., apply.
Accordingly, relief cannot be granted unless the challenged state
court proceeding resulted in: (1) “a decision that was contrary
to, or involved an unreasonabl e application of, clearly established
Federal |law, as determned by the Suprene Court of the United
States”, 28 U.S.C. 2254(d)(1); or (2) “a decision that was based on
an unreasonabl e determ nation of the facts in |light of the evidence
presented in the State court proceeding”. 28 U S . C 2254(d)(2).

Only subpart (d)(1) (unreasonable application of clearly
established federal law) is at issue. Under that subpart,
““unreasonabl e does not nean nerely ‘incorrect’: an application

of clearly established Suprenme Court precedent nust be incorrect

and unreasonable to warrant federal habeas relief”. Foster, 293



F.3d at 776 (enphasis in original) (citing Wllians v. Taylor, 529
U S. 362, 410-12 (2000)).

Because a federal habeas court only revi ews the reasonabl eness
of the state court’s ultimte decision, the AEDPA inquiry is not
altered when, as in this case, state habeas relief is denied
W t hout an opinion. E.g., Santellan v. Cockrell, 271 F. 3d 190, 193
(5th Gr. 2001), cert. denied, 535 U S. 982 (2002). See Neal .
Puckett, 286 F.3d 230, 246 (5th Cr. 2002) (en banc) (“It seens
clear to us that a federal habeas court is authorized by [§]
2254(d) to review only a state court's ‘decision,’” and not the
written opinion explaining that decision.”), cert. denied, 123 S
Ct. 963 (2003). For such a situation, our court: (1) assunes
that the state court applied the proper “clearly established
Federal law'; and (2) then determ nes whether its decision was
“contrary to” or “an objectively unreasonabl e application of” that
| aw. Catalan, 315 F.3d at 493 & n.3 (quotation omtted); see
Robertson v. Cain, 324 F.3d 297, 303 (5th Cr. 2003) (assum ng
state court was aware of rel evant Suprenme Court deci sions, although
not cited in its opinion). The magistrate judge's report and
recommendati on, discussing Neal and Catalan (the latter rendered
only the day before the recomendation), recognized this
controlling standard i n no-state-opinion cases.

For Schaetzle’s | AC claimconcerning appellate counsel, the

applicable “clearly established Federal |aw as determ ned by the



Suprene Court of the United States” — agai nst which to neasure the
state court’s decision —is found in Strickland v. Washi ngton, 466
U S 668 (1984) (interpreting Sixth Amendnent right to counsel).
E.g., Smth v. Robbins, 528 U S 259, 285 (2000) (applying
Strickland to | AC cl ai mconcerni ng appel |l ate counsel). To succeed
in state habeas court on his IAC claim pursuant to the “clearly
established Federal Ilaw" found in Strickland, Schaetzle was
required to show, as discussed infra: (1) appellate counsel’s
performance was deficient; and (2) this performance resulted in
prejudice. Strickland, 466 U S. at 687.

It bears repeating that the test for federal habeas purposes
is not whether Schaetzle nade that showing. Instead, the test is
whet her the state court’s decision —that Schaetzle did not nake
the Strickland-showing — was contrary to, or an unreasonable
application of, the standards, provided by the clearly established
federal law (Strickland), for succeeding on his IAC claim o
course, in reaching our decision, we nmust consider the underlying
Strickl and standards.

Schaet zl e was convi ct ed under Texas Penal Code 8§ 36. 06, which,
inter alia, prohibits retaliation against a public servant, as
fol |l ows:

A  person commts an of f ense if he
intentionally or know ngly harns or threatens

to harm another by an unlawful act: (1) in
retaliation for or on account of the service



or status of another as a: (A) public servant

(Enphasi s added.)

The Texas Courts of Appeals are split intheir interpretation
of this statute. Consistent with the |anguage of 8§ 36.06, all of
those courts require showng that the wunlawful act was “in
retaliation for or on account of the service or status” of a public
servant (retributory intent elenent). (As discussedinfra, § 36.06
was anended in 1997. Before then, 8 36.06 proscribed retaliation
only on the account of another’s “service”.)

Certain of those courts require that this retributory intent
be based on duties “already performed” by the public servant; on
the other hand, others allow the retributory intent to be forned
cont enporaneously wth the discharge of those duties. See Wi ght
v. State, 979 S.W2d 868, 869 (Tex.App.-—-Beaunont 1998) (noting
Riley v. State, 965 S.W2d 1, 2 (Tex.App.—Houston 1997), required
“aretributive attack for duties al ready perforned’, while Stafford
v. State, 948 S.W2d 921, 923-24 (Tex.App. —TFexarkana 1997), and
McCoy v. State, 932 S W2d 720, 724 (Tex.App.—+ort Wrth
1996), upheld convictions based upon a single incident); Id. at
870-71 (Burgess, J. dissent) (phrasing distinction as whether 8§

36.06 requires an unlawful act while a public servant discharged

duti es as opposed to because they had been perforned).



Al t hough the Austin Court of Appeals has not ruled on the
al ready- perforned-vel -non issue, it has recognized this question
exists regarding the retributory intent elenent. Millins v. State,

No. 03-97-00172-CR, 1998 W. 393983 (Tex. App.-Austin 16 July 1998)
(unpubl i shed). Schaet zl e contends his counsel on direct appea
shoul d have raised the sufficiency of evidence on this elenent
because the issue was “open” in the Austin Court of Appeals.

In both the state and federal proceedings, the State submtted
the wearlier-referenced affidavit from Schaetzle's appellate
counsel, which states: “[Appellate counsel] believed (and still
believe[s]) the record contains legally and factually sufficient
evidence to support [Schaetzle s] conviction of retaliation so
[ she] did not raise a sufficiency point on appeal”; the indictnent-
nmodi fi cation point rai sed on appeal “was the only error which [she]
bel i eved was supported by the record”; and “[o]ther than [an] error
which was corrected by a previous wit, [she] Dbelieve[s]
[ Schaet zl e] was wel | represented by [her] on appeal”

As noted, the state habeas trial court found an evidentiary
heari ng was not necessary and recommended:

[ T]he instant Application contains no sworn
all egation of fact which requires resolution
or which, if true, would render Applicant’s
confinenent illegal, and further finds that
the applicant has not net his burden of

establishing facts which would entitle himto
relief.



As al so noted, the Court of Crimnal Appeal s denied the application
“Wthout witten order on findings of [the] trial court without a
hearing”.
A

For the IAC claim in state habeas court, both Strickland
prongs had to be satisfied: deficient performance and prejudice.
In order for the state habeas court to have found deficient
performance, Schaetzle's appellate counsel had to have been
obj ectively unreasonable in failing to present the sufficiency

i ssue. Robbins, 528 U. S. at 285. “Judicial scrutiny of counsel’s
performance [is] highly deferential.” Strickland, 466 U. S. at 689.
There is a strong presunption that counsel’s actions are
reasonabl e; accordingly, counsel’s conduct is evaluated from her
perspective at the tinme of appeal. Id.

Counsel need not raise every nonfrivol ous ground of appeal,
but shoul d i nstead present “[s]olid, neritorious argunents based on
directly controlling precedent”. United States v. WIlIlianmson, 183
F.3d 458, 463 (5th Cr. 1999).

Such directly controlling precedent is rare.
Oten, factual differences will nmake authority
easi |y distinguishable, whether persuasively
or not. In such cases, it is not necessarily
provi ding i neffective assi stance of counsel to
fail to construct an argunent that nmay or may

not succeed. But failure to raise a discrete,
purely | egal issue, where the precedent could

10



not be nore pellucid or applicable, denies
adequat e representation.

Id. at 463 n.7.

Relying on In re MMR, 932 S.W2d 112 (Tex.App.—El Paso
1996), and Riley, which both require retaliation for duties already
performed, Schaetzle asserts his counsel was deficient for failing,
on direct appeal, to raise a sufficiency challenge to the
retributory intent elenent, <claimng there was insufficient
evidence to establish he struck Oficer Spriegel because of duties
he had already perforned. Schaetzle clains appellate counsel
provides no strategic reason for failing to raise the issue on
appeal. On the other hand, in her affidavit in the state habeas
proceedi ng, appellate counsel did provide a reason for not doing
S o she “believed (and still believe[s]) the record contains
legally and factually sufficient evidence to support [ Schaetzl e’ s]
conviction of retaliation....”

The magi strate judge’s recommendati on, adopted by the district
judge, was that Schaetzle nmade the requisite show ng of deficient
performance. This adopted recommendati on exhaustively descri bed
the split anmong the Texas Courts of Appeals and noted that the
Austin court is open on the issue. On this point, the adopted
recomendati on was:

The [State] does not articulate any strategic
basis for appellate counsel’s not including
the argunent in [Schaetzle’s] direct appeal

nor is there one. The issue plainly should

have been raised given the authority directly

11



on point supporting it; the failure to raise
the issue was a deficient performance by
appel | at e counsel .

The State asserts the district court erred in holding the
Court of Crimnal Appeals was unreasonable in deciding t hat
appellate counsel’s performance was not deficient. It first
contends: the 1997 amendnent of § 36.06 was after the decisions on
which Schaetzle relies; and this anmendnent broadened the
retributory intent elenment. Next, the State contends: assum ng
the anmendnent did not alter the law on the retributory intent
el ement, because there was no controlling precedent in the Austin
Court of Appeals, appellate counsel did not need to raise the issue
on appeal ; the factsin Riley and Inre MM R are distinguishable,
and appel | at e counsel coul d have reasonably concl uded t he i ssue had
no nerit; and, therefore, the Court of Crimnal Appeals could have
reasonabl y concl uded counsel’s performance was not deficient.

For the follow ng reasons, and given the split regarding the
retributory intent elenment of 8§ 36.06, we conclude the Court of
Crim nal Appeals would not have unreasonably applied federal |aw
had it concluded Schaetzle' s counsel did not performdeficiently
for failing toraise this issue on direct appeal. There was sinply
no “pellucid” precedent providing counsel guidance. See
Wl lianmson, 183 F.3d at 463 n.7.

First, 8§ 36.06 was anended in 1997. Pre-anmendnent, it

proscribed retaliation only on account of the “service” of another

12



as a public servant. Post-anendnent, retaliation was proscribed on
account of the “service or status” of another. Tex. Acts 1997,
75th Leg., ch. 239 (enphasis added). Schaetzle was charged under
t he amended stat ute. As Schaetzle contends in his brief, this
anendnent does not directly address the duties-already-perforned
i ssue. On the other hand, because retaliation for status was
proscribed at the time of trial, counsel would not have been
obj ectively unreasonable in assessing, as irrelevant, the debate
over when retributory intent developed in relation to services
al ready perforned; the evidence was sufficient to convict Schaetzl e
for retaliation on account of the Oficer’s status.

In any event, even assum ng the anendnent did not alter the
retributory intent question, there was no directly controlling
precedent on it at the tine of direct appeal. Neither the Austin
Court of Appeals nor the Court of Crimnal Appeals had decided
whet her intent needed to be fornmed as retribution for acts al ready
performed or whether the 1997 anendnent altered the retributory
intent issue. As noted, in an unpublished opinion, Millins, the
Austin Court noted the split anong Texas Courts of Appeals. | t
concl uded, however, that the evidence in that case was sufficient
under either interpretation of 8§ 36.06 regarding the “service”
prong. (I't did not address the effect of the 1997 anendnent.)
Thi s unpubl i shed opi ni on hardly anobunts to “pellucid or applicable”

| egal precedent necessary to show deficient performance.

13



Be that as it may, in the light of the facts in Millins,
Schaet zl e’ s appel | ate counsel coul d have reasonably concl uded the
evidence was sufficient to satisfy the retaliation-on-account-of -
service prong. Mul Il ins was receiving nedical care. He woul d
constantly shout profanities and insults at his caretakers.
Mul l ins was convicted of retaliation for threatening to kill an
O ficer, against whom he had previously filed grievances and
recei ved no redress.

On appeal, Millins challenged the sufficiency of evidence,
contending the remarks were nmade while the O ficer perfornmed her
duties, not because of her having already perforned those duties.
The Austin Court of Appeals concluded that the State net its
burden, even under a “duties already perforned’” standard; Millins
had previously filed grievances against the Oficer and was
frustrated because he received no redress.

Here, Oficer Spriegel ordered that Schaetzle be returned to
his cell earlier than usual. After Schaetzle becane angry, the
O ficer informed Schaetzle that further di sobedi ence would result
in a 23-hour | ockdown. Schaet zl e struck Oficer Spriegel after
these events and while he was being escorted to his cell.
Schaetzle’s counsel on direct appeal could have reasonably
concl uded that, under Miullins, the evidence was sufficient to show
Schaetzl e struck the Oficer inretaliation for requiring Schaetzl e

to be |l ocked down early, a duty already perforned.

14



Further, Inre MMR and R ley (upon which Schaetzle relies
to show appel |l ate counsel unreasonably failed to raise the issue)
are di stingui shabl e. In In re MMR, a juvenile, MMR , was
adj udi cated delinquent for violating § 36.06. M MR began
fighting wwth another youth, T.R, at a halfway house. Hamlton
broke up the fight; however, the two juveniles continued to
exchange words and MM R broke away fromHam Iton to attack T.R
Ham lton restrained MMR ; in the struggle, MM R kneed Ham | ton
several tinmes. The El Paso Court of Appeal s concluded that § 36. 06
required a showng that the act be “on account of” the public
servant’s service. Inre MMR, 932 SSW2d at 115. The evidence
showed M MR assaulted Hamlton “not for the purpose of
retaliating against Hamlton for restraining him but in order to
escape and continue his assault against T.R”. Id.

Here, Schaetzle directly threatened and struck Oficer
Spriegel after that Oficer inforned Schaetzle he would have to
return to his cell early and di scussed consequences of his failure
to conply. Unlike Inre MMR , there was no apparent purpose for
striking the Oficer other than to retaliate against hi mfor having
performed his duties.

In Riley, a prisoner was told to halt. Wen he refused to do
so, the Oficer put his armout to bar the prisoner’s way; the
prisoner pushed the Oficer’s arm aside; the Oficer pushed the

prisoner against the wall; they briefly exchanged words; and the

15



prisoner struck the Oficer. The Houston court, citing In re
MMR, concluded this evidence was insufficient to show
retributory intent.

Unli ke the prisoner in Riley, Schaetzle’'s attack occurred wel |
after Oficer Spriegel had first exercised his authority. Again,
the O ficer had informed Schaet zl e he woul d be returned to his cel
earlier than usual; and, al though Schaetzle was angered
imediately, it was not until | ater wal king back to his unit, after
a second di scussion, that Schaetzle struck the Oficer.

Finally, Courts of Appeals’ decisions that allow retributory
intent to formwhile duties are being perforned all support the
conclusion that the evidence was sufficient for the jury to convict
Schaet zl e. E.g., Wight, 979 S . W2d 868 (officer assaulted by
prisoner directly after officer refused to open another prisoner’s
cell so first prisoner could kill him; Stafford, 948 S.W2d 921
(arrestee threatened to kill officer after being placed in back of
patrol car); MCoy, 932 S.W2d 720 (individual struck officer as
officer attenpted to nmake arrest). |In the light of these cases,
Schaet zl e’ s appel | at e counsel coul d have reasonably concl uded t hat
the evidence was sufficient, and that raising the i ssue on appeal
had no nerit.

In any event, as discussed, a federal court is not to
substitute its judgnent for that of the state court. Rather, under

AEDPA, federal habeas relief is proper only if the state habeas

16



court applied federal lawin an “objectively unreasonabl e’ manner.
W hold that, even if the issue of deficient performance is
debat abl e, the Court of Crimnal Appeal s could have reasonably held
appel late counsel’s failure to raise a sufficiency claimon the
retributory intent el enent did not constitute deficient
per f or mance.

B

In the alternative, the Court of Crimnal Appeals could have
reasonably concl uded that, even if appellate counsel’s performance
was deficient, that performance was not prejudicial. Again, to
obtain state habeas relief for his IAC claim Schaetzle was
required to satisfy both Strickland prongs: deficient perfornmance
and resul ting prejudice.

For the prejudice prong, Schaetzle was required to show the
Texas habeas court there was a reasonabl e probability that, but for
counsel s deficient performance, Schaetzle woul d have prevail ed on
direct appeal. Robbins, 528 U S. at 285. “A reasonabl e
probability is a probability sufficient to underm ne confidence in
the outcone.” Strickland, 466 U S. at 694. Thus, a court nust
determne the probable outcone of the appeal had counsel’s
performance not been deficient. WIIlianson, 183 F.3d at 463.

Counsel’s performance is “viewed as of the tinme of counsel’s
conduct”. Strickland, 466 U S. at 690. Prejudice vel non is

eval uated under the law at the tine habeas relief is sought (the

17



current law), not the law at the tine of counsel’s conduct (the | aw
at the tinme of appeal). Lockhart v. Fretwell, 506 U S. 364, 372
(1993).

As noted, the recomendati on adopted by the district court was

that the requisite prejudice was shown. This adopted
recommendati on was (as Schaet zl e contends): “[T]he Austin Court of
appeals ... has yet to chine in on the issue”, but “signals that

exi st suggest the plain existence of prejudice”; the facts in this
case are closest to those in Riley, in which the Houston Appeals
Court ruled the State needed to prove the unlawful act had been in
retaliation for duties already perforned; the evidence in this case
was insufficient to prove that; and, as a result, had the issue
been raised on direct appeal, “there was a strong probability” the
Austin Court would have adopted Riley' s reasoning and ruled for
Schaetzle. Wile noting that deference was due to the state habeas
court, the adopted recommendation was that, because deficient
performance and resulting prejudice were shown, the state habeas
court’s decision was an objectively unreasonable application of
clearly established federal |law. (The district court appears not
to have applied the requisite AEDPA deferential standard.)

On this point, the State asserts that, because the Court of
Crim nal Appeals denied habeas relief, it necessarily determ ned
ei ther: (1) 8 36.06"s retributory intent elenent can be net by

show ng the act was “on account of” contenporaneous service; or (2)

18



even if the section requires a show ng of retributive intent based
on duties already perforned, the evidence was sufficient to convict
on that basis. According to the State, either holding is
obj ectively reasonabl e.

Needl ess to say, the Court of Crim nal Appeals’ interpretation
of 8 36.06 is binding on Texas Courts of Appeals. As the State
notes, in evaluating the reasonable probability of success on
appeal under the then-current law, the Court of Crimnal Appeals
was required first to determ ne that |aw

If the Court of Crimnal Appeals determned, contrary to
Schaetzle's position, that the retributory intent can develop
cont enporaneously with the performance of duties, we defer to that
determ nation of state law. “It is not our function as a federal
appellate court in a habeas proceeding to review a state’'s
interpretation of its own law, and we defer to the state courts’
interpretation of the Texas ... statute.” Weks v. Scott, 55 F. 3d
1059, 1063 (5th Gr. 1995) (citations omtted). Schaetzle does not
contend the evidence was insufficient to show he struck Oficer
Spriegel while he was performng his duties.

On the other hand, if the Court of Crimnal Appeals determ ned
that 8 36.06 required retributory intent for duties already
performed and that the evidence was sufficient to convict on that
basis, its determ nati on was objectively reasonable. Applying the

controlling federal |aw standards, the Court of Crim nal Appeals
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had to determ ne whet her, under the then-current |aw, any rational
trier of fact could have found, beyond a reasonabl e doubt, that
Schaetzl e intended to harm(strike) Oficer Spriegel inretaliation
for duties already perfornmed. See Jackson v. Virginia, 443 U S
307, 319 (1979).

As addressed above, the evidence was sufficient for a
reasonable juror to conclude Schaetzle struck the Oficer “on
account of” duties he had al ready perfornmed. O ficer Spriegel told
Schaet zl e he woul d be | ocked down earlier than usual and that any
di sobedi ence would result in a 23-hour |ockdown. Not until they
were |ater wal king back to Schaetzle's cell did Schaetzle strike
the Oficer. This evidence was sufficient for a reasonable juror
to conclude, under the In re MMR /R ley line of cases, that
Schaetzle struck Oficer Spriegel on account of his previously
requi ring Schaetzle to be | ocked down early. Unlike Inre MMR.,
Schaetzle did not strike Oficer Spriegel in order to bring about
anot her purpose; unlike Riley, Schaetzle did not strike the Oficer
contenporaneously with the Oficer’s disciplining Schaetzl e.

As the above analysis shows, the Court of Crimnal Appeals
woul d not have been objectively unreasonable in concluding there
was no resulting prejudice.

L1l
For the foregoing reasons, the Court of Crimnal Appeals

denial of habeas relief on Schaetzle’'s claim of ineffective
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assi stance of counsel on direct appeal is neither contrary to, nor
an unreasonable application of, Strickland. Accordingly, the
condi ti onal habeas relief granted by the district court i s VACATED;
habeas relief is DEN ED.

JUDGVENT VACATED, HABEAS RELI EF DEN ED
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