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Def endant - Appel | ant Gscar Dani | o Gar ci a- Rodr i guez
(“Garcia”) appeals his sentence followwing his guilty plea for
illegal reentry by a felon, inviolation of 8 U S.C. 88 1326(a) and
1326(b)(1). The district court sentenced Garcia to thirty-seven
nmont hs’ confi nenent, a three-year period of supervised rel ease, and
a $100 speci al assessnment. Garcia was sentenced on June 19, 2003,
and Final Judgnent was entered on June 24, 2003. Garcia s appeal
contends, for the first time, that the court mscalculated the
effect of his two probated felony drug convictions when applying

US S G 8 2L1.2(b)(1)(B). Finding no plain error, we AFFIRM



Di scussi on

Garcia raises four challenges to his sentence. First,
Garcia clains the district court inproperly inposed a twel ve-Ievel
enhancenent under United States Sentencing Guidelines (U S S G)
8§ 2L1.2(b)(1)(B) because his prior California felony conviction for
the sale or transportation of marijuana does not constitute a “drug
trafficking offense for which the sentence i nposed was 13 nont hs or
less” in light of existing precedent and a clarifying anendnent to
the 2002 Sentencing Quidelines. Second, Garcia contends the
district court erred when it assessed one crimnal history point
for each of Garcia s two prior Texas m sdeneanor theft convictions.
Third, Garcia contends his Sixth Amendnent rights were violated
because he was sentenced under the mandatory Sentenci ng Qui deli nes
regi ne. Finally, Garcia argues, solely for purposes of
preservation of the argunent pending Suprene Court review, that

Apprendi v. New Jersey, 530 U S. 466 (2001) should be interpreted

to overrule Alnendarez-Torres v. United States, 523 U S 224

(1998).1
Because all of these challenges are raised for the first
time on appeal, we reviewthe clains only for plain error. United

States v. Chung, 261 F.3d 536, 539 (5th Cr. 2001). This court

finds plain error when: (1) there was an error; (2) the error was

! As Garcia concedes, this last argunent is precluded by existing
circuit precedent. See, e.g., United States v. Dabeit, 231 F.3d 979, 984 (5th
Cir. 2000).




clear and obvious; and (3) the error affected the defendant’s

substantial rights. United States v. O ano, 507 U S. 725, 731-37,

113 S. C. 1770, 1776-79 (1993); United States v. Mares, 402 F. 3d

511, 520 (5th Gr. 2005). “If all three conditions are net an
appellate court may then exercise its discretion to notice a
forfeited error but only if (4) the error seriously affects the
fairness, integrity, or public reputation of judicial proceedings.”

Mares, 402 F.3d (quoting United States v. Cotton, 535 U S. 625,

631, 122 S. C. 1781, 1785 (2002)).

Garcia' s strongest claimof error is that the district
court’s interpretation of the Sentencing Cuidelines inproperly
applied a twelve-1evel enhancenent to his sentence because of his
prior convictions. At the tine Garcia was sentenced, the base
of fense level for unlawfully entering or remaining in the United
States was eight. U S S. G 8 2L1.2(a) (2002). The Guidelines also
requi red enhancenents to this base | evel depending on the specific
characteristics of the prior offense. For exanple, a sixteen-|evel
enhancenent is applied for a prior conviction for “a felony that is
a drug trafficking offense for which the sentence i nposed exceeded
13 nonths.” See id. at 8§ 2L1.2(b)(1)(A)(i). A twelve-Ileve
enhancenent is applied if the prior felony drug trafficking
of fense involved a sentence of thirteen nonths or |ess. Id. at
8§ 2L1.2(b)(1)(B)

The district court applied the twelve-I|evel enhancenent
based on Garcia' s prior conviction in California for the sale or
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transportation of marijuana, for which he was sentenced to
concurrent terns of three years’ probation. Garcia asserts that
this application of § 2L1.2 was erroneous and that he should have
received only an eight-level enhancenent? because his prior
probationary sentence does not fall wthin the scope of the
twel ve-1 evel enhancenent provision. He successfully conpleted his
probati onary sentence and t hus spent no actual tinme in confinenent,
consequently, he contends that this punishnent does not constitute
a “sentence inposed’” of thirteen nonths or less, as required by
8§ 2L1.2(b)(1)(B)

Garcia s contention that zero tine behind bars but three
years on probation for an admtted felony i s sonehow not “13 nont hs

or less,” while absurd at first blush, has sone basis in the |aw
Garcia relies on Application Note 1(A)(iv) to 8 2L1.2, which
instructs that “[i]f all or any part of a sentence of inprisonnent
was probated, suspended, deferred, or stayed, ‘sentence inposed’

refers only to the portion that was not probated, suspended,

deferred, or stayed.” Thus, Garcia contends that because his

2 Garci a clains that he shoul d have recei ved an ei ght -1 evel enhancenent

i nstead of the twelve-I|evel enhancenent because, although he concedes his prior
drug trafficking of fense was an “aggravated felony,” he did not serve any tine
inprison. § 2L1.2 requires an ei ght-Ievel enhancenent for “aggravated fel onies.”
§ 2L1.2(b)(1)(O; see also U S S.G § 2L1.2, comment n.2 (explaining that for
purposes of § 2L1.2(b)(1)(C, “‘aggravated felony’ has the neaning given that
termin 8 US C § 1101(a)(43)”). Garcia concedes that 8 U S.C. § 1101(a)(43)
woul d define his California conviction as an “aggravated felony” under this
provision of the Guidelines. |If the district court had applied only an eight-
| evel enhancenent and cal cul ated the rest of Garcia' s Quideline range inthe sane
manner, Garcia’'s inprisonment range woul d have dropped to twenty-four to thirty
nont hs i nstead of the thirty-seven to forty-six nonth inprisonnment range deter-
mned by the district court.



entire sentence for the California conviction was probated, there
is no sentence at all to consider under § 2L1.2, and the
enhancenent should not have been appli ed. Additionally, Garcia
correctly notes that we are bound to the plain neaning of an

Application Note unless it is inconsistent with the text of the

Guideline. United States v. Urias-Escobar, 281 F. 3d 165, 167 (5th
Cr. 2002).
Moreover, in later amendnents to 8§ 2L1.2, effective

Novenber 1, 2003, the Sentencing Conmm ssion purported to clarify
this Quideline with an anendnent whose Application Note expl ains:

“Sentence inposed” has the neaning given the term

“sentence of inprisonnent” in Application Note 2 and

subsection (b) of §8 4A1.2 (Definitions and Instructions

for Computing Criminal History), without regard to the

date of conviction. The length of the sentence inposed

i ncludes any termof inprisonnment given upon revocation

of probation, parole, or supervised rel ease.
US S G 82L1.2, comment n.1(B)(vii) (2003). Garcia contends that
had he been sentenced under the anended § 2L1.2, the district court
could not have applied the enhancenent. Al t hough Garcia was
sentenced on June 19, 2003, we “may consider” |ater changes to the

Quidelines “where . . . they are intended only to clarify a

guideline s application.” United States v. Fitzhugh, 954 F. 2d 253,

255 (5th Gr. 1992).

The Governnent responds that, taken in context, this
Application Note only refers to the calculation of sentences for
revocation of parole or probation, not to whether inprisonnent is
required at all. Alternatively, if the Comm ssion intended to
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change the Guideline’s scope, then its anendnent affects substance,

not clarity, and it cannot be retroactively applied. United States

v. Lopez-Coronado, 364 F.3d 622, 623-24 (5th GCr. 2004).

We need not wade into this interesting debate. Assum ng
arquendo that the district court’s application of § 2L1.2 was
erroneous, whether viewed in light of the 2003 Anendnent or not,
the dispositive question is whether the error was plain. “‘Plain’
is synonynous with ‘clear’ or ‘obvious,” and at a mninmm
contenpl ates an error which was cl ear under current |aw at the tine

of trial.” United States v. Hull, 160 F.3d 265, 271 (5th Cr.

1998) (quoting United States v. Calverley, 37 F.3d 160, 162-64 (5th

Cr. 1994) (en banc)) (additional internal quotations and narks
omtted). The key to this inquiry is how this court and other
courts interpreted 8 2L1.2 when the district court sentenced
Garcia. Under plain error, if a defendant’s theory “requires the
extensi on of precedent, any potential error could not have been
‘plain.”” Hull, 160 F.3d at 272.

In United States v. Conpian-Torres, 320 F.3d 514 (5th

Cr. 2003), this court considered whether a two-year sentence
inposed by a state court upon revocation of the defendant’s
probation qualified as a “sentence inposed’” exceeding thirteen
mont hs for purposes of the sixteen-|evel enhancenent provision of
§ 2L1.2. W held that it was, and in so holding stated that “[t] he
pl ai n | anguage of the CGui deline and Comrent would require the court
to disregard the probated sentence (the ten-year terns), and not to
6



di sregard the two years i nposed upon revocation of probation.” |d.
at 516 (enphasis in original). Wile this |anguage supports the
view urged by Garcia, the parties did not dispute the exclusion of

t he probat ed sentences fromthe cal cul ati on. Conpi an-Torres i s not

control ling.
Moreover, the Second Circuit, in a nore anal ogous case,

has hel d agai nst the proposition urged by Garcia. In United States

v. Miullings, 330 F.3d 123 (2d G r. 2003), the court held that a

prior state court conviction for which the def endant was sent enced
to a non-custodial nonetary fine was subject to the twelve-Ievel
enhancenment provision under 8 2L1.2(b)(1)(B) as a sentence of “13
nmonths or less.” Millings, 330 F.3d at 124. The Second Circuit
concl uded that the defendant’s non-custodi al sentence was in effect
a sentence of “zero” nonths inprisonnent, and that because zero is
| ess than 13 nonths, the non-custodial sentence fell within the
pl ain neaning of § 2L1.2(b)(1)(B). Millings, 330 F.3d at 125. In

dicta, the NNnth Crcuit has adopted this reasoning. See United

States v. Hernandez-Val dovi nos, 352 F. 3d 1243, 1249 (9th G r. 2003)

(“A sentence of probation, with or wthout the two nonths’
i ncarceration, by definitionis a sentence of 13 nonths or |ess.”)
(citing Mullings wth approval).

This brief review of the I egal |andscape at the tine of
Garcia' s sentencing denonstrates that if any error was comm tted by
the district court at sentencing, it was far from “plain.” Two
courts of appeals had interpreted the relevant provision in the
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same manner as the district court, and this court’s |law was
unsettled. Because the purported error was not plain, we reject
Garcia s contention.

Addi tionally, Garcia cannot prevail on his claimthat the
district court inproperly included his two prior m sdeneanor theft
offenses in his crimnal history score. Garcia cites no authority
for his proposition, and further concedes that even if these two
crimnal history points were subtracted from his score, his
crimnal history score would have been properly categorized as a
| evel IV. There was no plain error in the crimnal history
calculation. Cf. Hull, 160 F.3d at 271-72.

Finally, although Garcia was sentenced under the then-
mandat ory Sent enci ng Qui del i nes,® there was no plain error, because
Garcia cannot denonstrate that the error affected his substanti al
rights.* See Mares, 402 F.3d at 520. The district court denied
Garcia' s request for a dowward departure, and nmade no comments
that could possibly indicate the district court would have i nposed

a |lesser sentence if it was not bound by the GCuidelines. .

United States v. Creech, 408 F.3d 264, 272 (5th Gr. 2005); United

States v. Val enzuel a- Quevedo, 407 F.3d 728, 733 (5th CGr. 2005).

Concl usi on

8 See generally United States v. Booker, 125 S. C. 738 (2005).

4 Garcia raises this argunent for the first tinme in a supplenental,
28(j) letter filed after briefing was conplete. W have pernitted other
litigants to rai se Booker challenges in this manner, so we address Garcia' s claim
as if it was raised in his opening brief and reviewfor plain error. Cf. United
States v. Akpan, 407 F.3d 360, 375 n.48 (5th Gr. 2005).
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Garcia’ s conviction and sentence, and thus the judgnent

of the district court, are AFFI RVED



