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KING Chief Judge:

The defendant pleaded guilty to illegally reentering the
country after having been deported. On appeal, he principally
chal  enges the inposition of a sixteen-level sentence enhancenent
under U S.S.G 8§ 2L1.2. W affirmthe conviction but vacate the
sentence and remand for resentencing.

| . BACKGROUND

Def endant - Appel | ant Jose Sarm ent o- Funes, a citizen of

Honduras, was indicted in January 2003 for violating 8 U S. C

8§ 1326 by unlawfully reentering the United States after having



been renoved foll owi ng an aggravated fel ony conviction.
Sarm ent o- Funes pl eaded guilty. The forty-eight-nonth sentence
i nposed by the district court in May 2003 included a sixteen-

| evel enhancenent based on a previous conviction for a “crinme of
violence” within the neaning of U S S.G § 2L1.2 cnt. n.1(B)(ii)
(2002) .

The prior conviction that generated the sentence enhancenent
was a 2002 M ssouri conviction for “sexual assault,” which the
state statutes define as follows: “A person commts the crinme of
sexual assault if he has sexual intercourse with another person
knowi ng that he does so wi thout that person’s consent.” Mb ANN.
STAT. § 566.040(1) (West 1999).! Sarm ento-Funes objected to the
enhancenent, pointing out that Mssouri has a different statute,
8 566. 030, that outlaws “forcible rape.” The sexual assault
statute under which he was convicted, Sarm ento-Funes urged the

district court, does not require the use of force. The district

! The record in this case includes a state court crim nal
information, but the information only tracks the | anguage of the
statute. This case accordingly does not involve the question of
the extent to which the sentencing court can use chargi ng papers
to narrow down a broad statute in order to determ ne nore
precisely the nature of the conduct of which the defendant was
convicted. See, e.qg., Taylor v. United States, 495 U S. 575, 602
(1990); United States v. Calderon-Pena, 339 F.3d 320 (5th Gr.
2003), vacated & reh’g granted, 362 F.3d 293 (5th Cr. 2004).
Further, although the Presentence |Investigation Report (PSR
contains sone additional details possibly gleaned froma police
report (although their provenance is unclear) that information
cannot be used in determ ning whether Sarm ento-Funes conmtted a
“crime of violence.” See United States v. Turner, 349 F.3d 833,
836-37 (5th Gr. 2003); United States v. Allen, 282 F.3d 339,
342-43 (5th Cr. 2002).




court overruled the objection, concluding that the offense
defined by 8§ 566.040 has as an elenent the use of force, nanely
the force inherent in sexual penetration.

Sarm ent o- Funes appeal s, challenging primarily the sentence
enhancenent but also the constitutionality of part of the
illegal-reentry statute.

[1. ANALYSIS
A. Sent ence Enhancenent

The 2002 Sentencing Quidelines, the version in effect at the

time of sentencing, provide that the term“crine of violence”:

(I') neans an offense under federal, state, or local |aw
that has as an elenent the use, attenpted use, or
t hr eat ened use of physical force against the person
of anot her; and

(I'1) includes mur der , mansl| aught er, ki dnappi ng,
aggr avat ed assaul t, forcible sex of f enses
(i ncluding sexual abuse of a mnor), robbery,
arson, extortion, extortionate extension of credit,
and burglary of a dwelling.
USSG 82L1.2cnt. n.1(B)(ii) (2002). An offense can be a
“crime of violence” either because it has as an el enent the use
of force under paragraph (lI) or because it fits wthin the

enunerated list in paragraph (11). United States v. Rayo-Val dez,

302 F.3d 314, 316-19 (5th Gr. 2002). The district court
enhanced the defendant’s sentence based on paragraph (1). W
review the district court’s interpretation of the Sentencing
Gui del i nes de novo and any findings of fact for clear error.

United States v. Ocana, 204 F.3d 585, 588 (5th G r. 2000).




1. Use of force as an el enent

We begi n by observing that Sarm ento-Funes is correct that
the M ssouri sexual assault statute does not require force in the
sane sense as does a traditional forcible rape statute. That is,
the sexual assault statute does not require that physical
vi ol ence, coercion, or threats acconpany the sex act. |nstead,
the sexual assault statute makes it an offense for a person to
“ha[ ve] sexual intercourse wth another person know ng that he
does so without that person’s consent.” Mo ANN. STAT.

8§ 566.040(1). The crime is a Cass Cfelony that carries a
statutory maxi num of seven years, including both inprisonnment and
conditional release. 1d. 88 558.011(1), 566.040(2). As noted
above, a different Mssouri statute outlaws rape that is
acconplished with “the use of forcible conpulsion.” |[|d.

8§ 566.030(1).2 The statutory maxi num sentence for forcible rape
under Mssouri lawis life inprisonnent. 1d. 8§ 566.030(2). O
course, that Mssouri has a forcible rape statute that evidently
describes a “crinme of violence” does not necessarily nean that

M ssouri’s relatively | ess aggravated sexual assault statute
therefore | acks the use of force as an elenent. The district

court did not find the existence of the two different statutes

2 Forci bl e conmpul sion is defined as “[p] hysical force
t hat overcones reasonable resistance; or . . . [a] threat,
express or inplied, that places a person in reasonable fear of
deat h, serious physical injury or kidnapping of such person or
anot her person . . . .” M. AW. STAT. 8 556.061(12) (West 1999).
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determ native, and the governnent agrees with the district
court’s conclusion that the sexual assault offense involves the
“use of force” for purposes of the Cuidelines regardl ess of
whet her the offense invol ves overt physical violence, forcible
conpul sion, or threats.

The M ssouri sexual assault statute requires that the

perpetrator engage in sexual intercourse, which neans “any
penetration, however slight.” 1d. 8§ 566.010(4). The governnent
has at points suggested that the statute involves the use of
force nerely by virtue of the force inherent in the act of

penetration. |Its principal support for this contention is United

States v. Yanez-Saucedo, 295 F.3d 991 (9th Cr. 2002). That case

did not involve the “crinme of violence” definition at issue here
but instead considered whether a certain Washi ngton sex offense
counted as “rape” within the neaning of 8 U S. C

§ 1101(a)(43)(A). The Ninth Crcuit held that the term“rape”
did not require any force beyond that inherent in the act of

penetration. 1d. at 996.° The court therefore held that

3 In this appeal we are not interpreting the neani ng of
the term“rape” as it is used in 8 U S.C. § 1101(a)(43)(A), and
SO0 Yanez- Saucedo is not directly on point. The neaning of “rape”
m ght be highly relevant on remand, however: Under
8§ 2L1.2(b)(1)(C, Sarm ento-Funes would be eligible for an eight-
| evel sentence enhancenent if his prior offense constituted the
“aggravated felony” of “rape” wthin the neani ng of
8§ 1101(a)(43)(A), the same provision at issue in Yanez- Saucedo.

A hol ding that the sixteen-level “use of force” enhancenent was
i nproper does not nean that the eight-level “rape” enhancenent is
unavail able. See infra note 13.




al though the state statute did not require forcible conpul sion,

the defendant’s prior offense could still be considered rape

because of the force inherent in penetration. 1d. at 995-96.*
It is true that the very act of penetration (like |ess

serious and intimate fornms of bodily contact) involves “force” in

a physics or engineering sense. See Flores v. Ashcroft, 350 F.3d
666, 672 (7th Gr. 2003) (noting that practically every crinme
i nvol ves “force” in this sense). Nonetheless, it is not open to
us to hold that the force of penetration per se anobunts to the
“use of force” to which the Sentencing Guidelines refer. |ndeed,
a recent decision of this court rejects that precise proposition.

See United States v. Houston, 364 F.3d 243, 246 (5th Gr. 2004)

(holding that a certain sex crine did not involve the “use of

force” despite the fact that the defendant was charged with

4 The governnent reads a certain Mssouri case, State v.
Ni ederstadt, 66 S.W3d 12, 15 (Mb. 2002), as denonstrating that
the M ssouri courts recogni ze that penetration is itself a type
of force. The defendant, for his part, cites a different
M ssouri case, State v. Dighera, 617 S.W2d 524, 533 n.8 (M. O
App. 1981), that distinguishes between rape and sexual assault
and inplies that M ssouri |aw does not consider sexual assault
“forceful.” Although we ook to state law for the elenents of an
of fense, state | aw does not govern the crucial question here:
whet her the M ssouri sexual assault crine inherently involves the
use of force. That question depends on the neaning of the phrase
“use of physical force” in the Sentencing Cuidelines, a question
of federal |law that does not turn on Mssouri’s particular view
of whether penetration inherently involves force. See United
States v. Shannon, 110 F.3d 382, 385, 386 (7th Cr. 1997) (en
banc); United States v. Vasquez-Bal andran, 76 F.3d 648, 649-50
(5th Gr. 1996); cf. Taylor, 495 U. S. at 590-92 (expl aining that
the term“burglary” as it is used in a sentence-enhancenent
statute has a uniform nationw de neani ng, regardl ess of how
i ndi vidual states |abel offenses).
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“caus[ing] his sex organ to contact and penetrate the femal e sex

organ of [the victim”);® accord United States v. Meader, 118

F.3d 876, 881-82 (1st Cir. 1997); Shannon, 110 F.3d at 384-85
(both holding that statutory rape offenses did not involve the

use of force under U S.S.G 8§ 4B1.2); cf. United States v.

Vel azquez- Overa, 100 F.3d 418, 420 (5th G r. 1996) (stating that
“physical force is not an elenent of the crinme” of sexual contact
wth a child). Therefore, we cannot conclude that the act of
penetration itself is enough to supply the force required under

§ 2L1.2 cnmt. n.1(B)(ii)(l).

O course, the Mssouri statute does not crimnalize nere
penetration, but instead outlaws penetration that the perpetrator
knows is without the consent of the victim a crucial
consideration. The governnent argues that if penetration does
not itself entail the use of force, then it becones forceful when
it occurs without consent (even though the bodily contact itself
is the sane in either case). Here again we find that our recent
Houst on deci sion provi des substantial guidance. Houston held
that statutory rape, Tex. PENaL CoDE ANN. 8 22.011(a)(2) (Vernon
2003), does not have as an el enent the use of physical force
agai nst the person of another. 364 F.3d at 246. Significantly

for present purposes, the Houston panel reasoned that the

5 Houston was interpreting U S.S.G 8§ 4Bl1.2(a)(1), a
Gui del i nes provision that enploys “use of force” |anguage
identical to that enployed in US. S.G § 2L1.2 cnt

n. 1(B) (ii)(1).



statutory rape offense does not involve the use of force because
the statute proscribes “consensual” sexual conduct. |1d.
Consensual sex, according to Houston, does not involve the use of
force, even though the sex happens to be illegal. Houston’s
hol di ng that consensual sex does not involve the use of force

does not conpel the proposition that nonconsensual intercourse

does involve the use of force, but such a result would not be
i nconsi stent with Houston’s reasoni ng.

I n appl yi ng Houston to the case at hand, we observe that
Houston’ s statenent that statutory rape is consensual is in one
sense counter-intuitive, for it is often said that statutory rape
is considered rape precisely because the mnor victimof the
crine is, as a matter of |aw, deened incapable of giving consent.

See Turner v. State, 246 S.W2d 642, 643 (Tex. Crim App. 1952);

Duby v. State, 735 S.W2d 555, 557 (Tex. App.-Texarkana 1987,

pet. ref’d) (“A person under the age of seventeen is legally
i ncapabl e of giving consent to intercourse.”); see also 3 CHARLES
E. TorROA, VWHARTON' S CRIMNAL LAW 8§ 285, at 68-69 (15th ed. 1995)

(citing cases fromvarious jurisdictions). But cf. Garcia v.

State, 661 S.W2d 96, 99 (Tex. Crim App. 1983) (MCornick, J.,
concurring) (“Children under seventeen are not presuned by the

| aw to be incapable of consent, their consent is sinply
irrelevant.”). Wat Houston’s statenents regardi ng consent nust
be taken to nean is that the sex at issue in statutory rape nmay

be consensual as a matter of fact, even if the |aw di sregards or
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countermands the victinms decision. The rule that energes from
Houst on, therefore, is that intercourse does not involve the use
of force when it is acconpani ed by consent-in-fact.

Al t hough the M ssouri sexual assault statute speaks of

intercourse “wthout consent,” the state statutes explicitly

di stingui sh between “assent” and “consent,” providing that
“assent” sonetines does not count as “consent.”® The M ssour
sexual assault statute therefore reaches intercourse to which the
vi cti massents, though that assent is a legal nullity, such as
when it is the product of deception or a judgnent inpaired by

i nt oxi cati on. But under the rul e of Houston, described above,

illegal intercourse with consent-in-fact, i.e. assent, does not

6 Section 556.061(5) of the M ssouri Code provides:

[ Consent or |ack of consent may be expressed or
inplied. Assent does not constitute consent if:

(a) It is given by a person who | acks the nental capacity
to authorize the conduct charged to constitute the
of fense and such nental incapacity is manifest or known
to the actor; or

(b) It is given by a person who by reason of youth,
ment al di sease or defect, or intoxication, is manifestly
unable or known by the actor to be unable to nake a
reasonabl e judgnent as to the nature or harnful ness of
the conduct charged to constitute the offense; or

(c) I't is induced by force, duress or deception|.]

This list of situations in which assent does not equal consent
does not include the scenario in which the perpetrator

i ncapacitates the victim such as by drugging the victimw thout
her know edge. Such conduct would fall under M ssouri’s forcible
rape statute. See Mo ANN. STAT. § 566. 030(1)
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i nvol ve the use of force.’” Since sone (though not all) nethods
of violating the Mssouri statute do not require the use of
physi cal force against the victim the statute therefore does not

have, as an el enent, the use of physical force against the person

of anot her. See United States v. Vargas-Duran, 356 F.3d 598, 605

(5th Cr. 2004) (en banc).?®
Qur conclusion finds support in the Sixth Grcuit’s decision

in United States v. Arnold, 58 F.3d 1117 (6th Cr. 1995). There,

t he question was whet her a Tennessee conviction for assault with

intent to commt sexual battery involved the “use, attenpted use,
or threatened use of physical force” under U S. S.G § 4Bl1.2. The
court observed that sexual battery could, according to Tennessee

| aw, be acconplished in a nunber of disparate ways, nanely

! The di ssent argues that the M ssouri offense involves
the use of force because the victimis unable to give consent-in-
fact. W respectfully disagree, inasnmuch as 8§ 556. 061(5)
explicitly contenplates that the victimcan mani fest “assent,”
i.e. consent-in-fact, without that manifestation qualifying as
| egal consent. Moreover, we do not find persuasive the dissent’s
approach to intercourse i nduced by deception, which the statute
al so explicitly contenplates. The victimof deception nmanifests
consent-in-fact, though it is legally vitiated. W do not
beli eve that, under Houston, penetration that occurs under such a
ci rcunst ance invol ves the use of physical force against the
victim

8 Since our decision relies on Houston’s distinction
bet ween consent-in-fact and consent-in-law, we |eave open the
gquestion whether intercourse not acconpanied by extrinsic force
or threats could nonetheless be said to involve the “use of
force” for Quidelines purposes when there is no factual assent to
the sex act. That is, it is possible that there could be a “use
of force” for Cuidelines purposes even when there is no “force”
as that termis normally understood in connection with forcible
rape | aws.

10



t hrough: (1) the use of force or coercion, (2) the nental
deficiency or physical incapacity of the victim or (3) fraud.
Id. at 1121-22. The court concluded that while the “use of
force” for Quidelines purposes was involved in sone nethods of
violating the statute, force was not required in all cases; in
particular, the court pointed to fraud as a manner of violating
the statute that “would not involve an elenent of force or
attenpted or threatened force.” 1d. at 1122; see also 2 WAYNE R
LAFAVE, SUBSTANTIVE CRIMNAL LAWS§ 17.1(a), at 605 (2d ed. 2003)
(referring to fraud as an “alternative[]” to force in the rape
context). Deception is |likew se one of the nethods of commtting
sexual assault under M ssouri |aw, see Mo ANN. STAT.

8 556.061(5)(c), and we agree that a sex offense acconplished in
this manner does not involve the “use of force” within the
meani ng of the applicable Sentencing CGuidelines.

Inits final argunent that the M ssouri offense requires the
use of force, the governnent contends that unconsented-to sex is
itself a formof bodily injury. Wile we are synpathetic to the
sentinent the governnent is expressing, we cannot adopt this view
of the neaning of bodily injury. To begin with, as we observed

earlier, the Mssouri offense reaches sone assented-to sex.? The

o This factor distinguishes the present case from United
States v. Brown, the Seventh Crcuit case on which the governnent
relies in arguing that the M ssouri statute involves physical
injury. Brown held that “forced nonconsensual sex wth strangers
is ‘conduct that presents a serious potential risk of physical
injury to another’” under the Arnmed Career Crimnal Act, 18

11



offense is certainly a gross and outrageous affront to the victim
in any case. But to say that the Mssouri statute per se

i nvol ves bodily injury, while a way of anplifying one’s
condemation of the crine, reaches beyond the nornma

understandi ng of the term“bodily injury.” This court has
previously considered the Texas crinme of sexual contact with a
child--an offense that |likely affects the victimas seriously as
does the crine at issue here--and yet we have said that that
sexual contact does not anpunt to the use of physical force. See

Vel azquez- Overa, 100 F.3d at 420. Sone sex offenses do include

an elenment of bodily injury (as that termis normally
understood), e.qg., LA Rev. STAT. ANN. 8§ 14:43.2 (West 1997)
(aggravated sexual battery); Tex. PeENaL CODE ANN.

§ 22.021(a)(2)(A) (i) (Vernon 2003) (aggravated sexual assault),
but this Mssouri statute does not.

2. “Forcible sex offenses”

Al t hough the district court enhanced the defendant’s
sentence under paragraph (1) of § 2L1.2's “crinme of violence”
definition, the governnent urges that we can also affirmthe
enhancenent on the alternative basis that the defendant’s prior

convi ction--whether or not it satisfies paragraph (1)’ s general

US C 8 924(e)(2)(B)(ii) (2000). See 273 F.3d 747, 750 (7th
Cir. 2001). |In reaching that conclusion, the court observed
that, in addition to the risk of collateral injuries, the
conpel l ed sex act could itself be considered a type of *“physical
injury.” Id. at 750-51.

12



definition--is an offense specifically enunerated in paragraph
(1), nanely a “forcible sex offense.”

Nei t her side has been able to provide us with definitive
gui dance on the neaning of “forcible sex offense” as that termis
used in 8 2L1.2. The Sentencing Guidelines and their comentary
do not define the term The parties agree that certain crines,
such as forcible rape in the traditional sense, clearly count as
“forcible sex offenses,” and they al so agree that certain other
crinmes involving wholly consensual sex (such as adultery) are not
“forcible sex offenses.” The particular crine at issue here,

Mo. ANN. STAT. 8§ 566.040, falls sonewhere in the mddle of those
two agreed extrenmes. At certain points, the parties treat the
question whether the offense is a “forcible sex offense” as a
corollary to the question addressed earlier, i.e. whether the
prior offense has as an el enent the use of force for purposes of
paragraph (1): If the sexual assault offense does not involve the
use of force, then it is not a “forcible sex offense”; if it does
require the use of force, then it is a “forcible sex offense.”
They al so, however, marshal a few argunents that would

i ndependently arrive at a definition for the phrase.

The governnent’s primary argunent regardi ng the neani ng of
“forcible sex offense” as that termis used in 8 2L1.2 is that
the sanme phrase is used in a different section of the Cuidelines
in a context in which (says the governnent) it is apparent that
forcible conpulsion is not required. |In particular, the

13



governnent points out that the commentary to the Quidelines
section applicable to certain “sexual abuse crines”--crines that
do not necessarily require threats or forcible conpulsion in the
brute sense--states that those crines “are crinmes of violence.”
US S G 8 2A3.1 cnt. bkgrd. (2003).% At the time that this
particul ar CGuideline was pronul gated, over fifteen years ago,
there was only one definition of “crime of violence” in the
Qui delines, nanely the definition provided in § 4B1.2. The 1987
commentary to 8 4B1.2, in turn, states that its definition of
“crime of violence” enconpasses, anong nmany ot her things,
“forcible sex offenses.” Therefore, according to the governnent,
this series of cross-references tells us that a crinme does not
require forcible conpulsion for it to be a “forcible sex
of fense.”

The governnent’s argunent on this score is logically faulty.
From the propositions (1) that certain “sexual abuse crines” are

“crimes of violence,” and (2) that “forcible sex offenses” are

10 One of the crinmes covered by this Quidelines section is
18 U.S.C. § 2242, which can be violated, inter alia, by:

engag[ing] in a sexual act with another person if that other
person is--

(A) incapable of appraising the nature of the conduct; or

(B) physically incapable of declining participation in, or
comuni cating unw | I ingness to engage in, that sexua
act

18 U.S.C. § 2242(2) (2000).
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also “crinmes of violence,” it does not follow that the specified
“sexual abuse crines” are “forcible sex offenses.” It is also
notabl e that the definition of “crime of violence” in the 1987
version of 8 4B1.2 relied on 18 U.S.C. § 16, which in turn
defines “crinme of violence” as either a crine that has as an
el ement the use of force or a crine that by its nature poses a
substantial risk that force nmay be used. Therefore, the “sexual
abuse crimes” discussed in 8 2A3.1 could qualify as “crines of
viol ence” under 18 U. S.C. 8 16 as long as they involved a
substantial risk that force would be used. This web of related
provi sions therefore does not support the |ogical inference the
gover nnent suggests.

Rel atively few appell ate cases have di scussed the neani ng of
“forcible sex offenses” for Quidelines purposes. Al nost all of

those that do discuss it, do so in connection with another

1 | ndeed, a nunber of cases have held that various sex
of fenses satisfy 18 U S.C. §8 16's definition precisely because
they involve a substantial risk that force wll be used, even if

they do not necessary require the use of force as an el enent.
See, e.qg., Velazquez-Overa, 100 F. 3d at 420-22.

Section 4Bl1.2 has been anended since 1987, but not in any
way that hel ps the governnent’s argunent. The section now
defines “crinme of violence” to nmean an of fense that has the use
of force as an elenent or an offense that poses a serious
potential risk of physical injury. See US S. G § 4Bl1.2(a)
(2003). Courts frequently hold that certain sex offenses are
“crimes of violence” under this Cuidelines section because the
crinmes present a risk of injury, even though they do not involve
the use of force. See, e.qg., United States v. Kirk, 111 F. 3d
390, 394 (5th Cr. 1997) (holding that sexual contact with a
child did not involve the use of force but did carry a serious
potential risk of physical injury).
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enunerated crine of violence, “sexual abuse of a mnor.” The
reason for the connection is that the 2001 version of § 2L1.2's
“crime of violence” definition Iinks these two offenses, stating
that “crinme[s] of violence . . . include[] . . . forcible sex

of fenses (including sexual abuse of a mnor).” Statutes

i nvol ving child sexual abuse typically do not require violence or
threats, nerely inproper contact. One could therefore argue that
“forcible sex offenses,” which “include” such crinmes, |ikew se do
not require violent force. Equally, one could also reconcile the
two of fenses by contendi ng that “sexual abuse of a m nor”
qualifies as a crine of violence only when it is “forcible.”

This court, like others, has rejected the |atter argunent,
reasoni ng that “[s]exual abuse of a mnor--forcible or not--

constitutes a crine of violence.” Rayo-Valdez, 302 F.3d at 316;

see also United States v. Pereira-Sal neron, 337 F.3d 1148, 1152

(9th Gr. 2003) (explaining that sexual abuse of a mnor is a
crinme of violence regardless of “whether it includes--or even
explicitly excludes--‘force’ as an elenent”). That is, courts
take the view that sexual abuse of a mnor is essentially sui
generis and does not need to be otherwise “forcible.” And

i ndeed, in the 2003 version of § 2L1.2"s “crinme of violence”
definition, the Sentencing Comm ssion has de-coupled the two

of fenses, listing each separately. See U S.S.G § 2L1.2 cnt
n.1(B)(iii) (2003). This change was intended to “nmake[] clear”
that offenses |ike sexual abuse of a mnor qualify as crinmes of
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vi ol ence regardl ess of whether they involve the use of force.
See U S.S.G app. C, anend. 658, at 401-02 (2003). None of this
tells us what a “forcible sex offense” is, however, except

per haps that “sexual abuse of a mnor” m ght not otherw se
qualify as one.

In the absence of an authoritative definition of “forcible
sex offense,” we believe that the nost natural reading of the
phrase suggests a type of crinme that is narrower than the range
of conduct prohibited under 8§ 566.040. |In particular, it seens
that the adjective “forcible” centrally denotes a species of
force that either approxi mates the concept of forcible conpulsion
or, at least, does not enbrace sone of the assented-to-but-not-
consent ed-to conduct at issue here. See BLACK S LAW DI CTI ONARY 657
(7th ed. 1999) (defining “forcible” as “[e]ffected by force or
threat of force against opposition or resistance”). W recognize
that in the |last few decades, a nunber of jurisdictions have
nmoderni zed and liberalized their rape laws (or the judici al
constructions of them), in a few cases even elimnating the force

requirenent. E.g., State ex rel. MT.S., 609 A 2d 1266, 1276-77

(N.J. 1992). A significant nunber of states, |ike Mssouri, have
suppl enmented statutes requiring force, threats, or conpul sion
W th separate sexual assault statutes that crimnalize certain
unconsented-to (or legally unconsented-to) intercourse that does
not involve extrinsic force. See, e.d., FLA STAT. AW
§ 794.011(5) (West 2000 & Supp. 2003); N.Y. PenAL LAWS 130. 20
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(McKi nney 2004); Wsc. STAT. ANN. 8§ 940. 225(3) (West 1996 & Supp.
2003). To our mnds, these facts underscore that when one
specifically designates a sex offense as a “forcible” sex

of fense, one probably does so in order to distinguish the subject
sex offense as one that does require force or threatened force
extrinsic to penetration.'? Thus, the phrase “forcible sex

of fense” used in paragraph (l11) of 8 2L1.2 cnt. n.1(B)(ii) may
well be a termof art that enconpasses a narrower range of
conduct than does paragraph (lI)’s general definition referring to
crinmes that “haJ[ve] as an elenent the use, attenpted use, or

t hreat ened use of physical force against the person of another.”
See supra note 8. In any event, regardl ess of the precise
boundari es of the phrase, we do not think that all of the conduct

crimnalized by 8 566.040 can be considered a “forcible sex

12 See, e.qg., Mchael M v. Superior Court, 450 U S. 464,
501 n.8 (1981) (Stevens, J., dissenting) (referring to “forcible
rape . . . and nonforcible, but nonethel ess coerced, sexual
i ntercourse” (enphasis added)); Soto v. Superior Court, 949 P.2d
539, 543-44 (Ariz. C. App. 1997) (holding that a sexual assault
is a “forcible sexual assault” when the victim in addition to
not consenting, is coerced by the use or threatened use of
force); In re Jessie C, 565 N V.S 2d 941, 943 (App. Div. 1991)
(stating that a sexual m sconduct statute crimnalizing sex
w t hout valid consent “proscribes both forcible and nonforcible
sexual intercourse”); State v. Philbrick, 402 A 2d 59, 63 (M.
1979) (holding that a crinme qualifies as a “forcible sex offense”
when it involves “force in fact”). These authorities are
relevant--just |like dictionaries and other interpretive aids--
because they provide evidence of how speakers typically use the
termwe are interpreting. W do not claimthat “forcible sex
of fense” is always used in this way, but we believe that the
usage reflected in the above citations illustrates the central
meani ng of the term
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of fense.” Therefore, we cannot affirmthe defendant’s sentence
on this alternative basis.

On remand, the governnent is free to pursue the eight-Ieve
“aggravated felony” sentence enhancenent. W express no opinion
regardi ng whet her that enhancenent woul d be proper.

B. Constitutionality of 8 U.S.C. § 1326(b)

8 US.C 8 1326(a) makes it a crime, punishable by up to two
years’ inprisonnent, for an alien to reenter the country w t hout
perm ssion after having previously been renoved. Section
1326(b)(1)-(2) provides that aliens whose prior renoval foll owed
a conviction of certain crinmes nmay be inprisoned for

substantially longer terns. In Al nendarez-Torres v. United

States, the Suprene Court held that 8 1326(b) set forth
sentencing factors rather than separate offenses, and that the

statute was constitutional. See 523 U. S. 224, 235, 247 (1998).

13 As noted earlier, supra note 3, one route to the eight-
| evel “aggravated felony” enhancenent would be to show t hat
Sarm ent o- Funes had been convicted of “rape” within the
contenporary neaning of that term See 8 U S.C. § 1101(a)(43)(A
(listing “rape” as an “aggravated felony”); Taylor, 495 U S. at
598 (holding that the term“burglary” in a sentence enhancenent
statute should be understood according to its “generic,
contenporary neaning”). Indeed, the Ninth Crcuit’s Yanez-
Saucedo decision, heavily relied upon by the district court and
t he governnent, actually involves the neaning of “rape” in the
context of § 1101(a)(43)(A). Even as traditionally conceived,
the | aw of rape recognized certain cases in which actual force
was not required. Therefore, our holding today regarding the
“use of force” language in U S . S.G 8§ 2L1.2 cnt. n.1(B)(ii) does
not necessarily nean that Sarm ento-Funes did not conmt “rape”
for purposes of 8§ 1101(a)(43)(A). It is for the district court
to resolve in the first instance whether an eight-I|evel
enhancenent i s proper.
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Rai sing an objection that was not raised bel ow, Sarm ento-
Funes contends that 8 U . S.C. 8§ 1326(b) is unconstitutional, on

its face and as applied, in light of Apprendi v. New Jersey, 530

U S. 466, 490 (2000), in which the Suprenme Court held that facts
that increase a sentence beyond the statutory maxi num nust as a
general matter be found by a jury. But Apprendi explicitly

refrained fromoverruling Al nendarez-Torres, and this circuit has

consistently rejected Sarm ento-Funes’s position, stating that it

is for the Suprene Court to overrule Al nendarez-Torres. See,

e.q., United States v. Dabeit, 231 F.3d 979, 984 (5th G r. 2000).

Sarm ent o- Funes concedes that the issue is foreclosed by circuit
precedent, and he presents the issue solely to preserve it for
possi bl e further review
I11. CONCLUSI ON
For the foregoing reasons, the defendant’s conviction is
AFFI RVED and his sentence is VACATED. The case is REMANDED to

the district court for resentencing.

ENDRECORD
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EMLIOM GARZA, Crcuit Judge, dissenting:

| conclude that the M ssouri sexual assault statute, which
puni shes a person for having “sexual intercourse wth another
person knowi ng that he does so without that person’s consent,”

Mo. ANN. STAT. 8§ 566.040(1) (West 1999), is a crine of violence
under U.S.S.G 8 2L1.2 cnt. n.1(B)(ii) (2002), because it has as
an el enent the use of force. | accept, for purposes of this
opinion, the majority opinion’s rule, based upon the rationale in
United States v. Houston, 364 F.3d 243 (5th G r. 2004), that
“intercourse does not involve the use of force when it is
acconpani ed by consent-in-fact.” However, | do not accept the
majority opinion’s holding that the M ssouri sexual assault
statute does not require the use of force.

The majority opinion’s holding is based upon its concl usion
that a defendant can be convicted under the M ssouri sexual
assault statute in cases where the victimgave consent-in-fact.
Thi s concl usi on, based on Houston, necessarily assunmes that a
victi munder the M ssouri sexual assault statute can give
consent-in-fact. Houston turned on the fact that an underage
victimof statutory rape was capable of giving consent-in-fact to
the sexual intercourse. |In contrast, as explained below a
victi munder the M ssouri sexual assault statute is, by
definition and as a matter of |law, unable to give consent-in-fact

to sexual intercourse. See Mo, ANN. STAT. 8§ 556.061(5) (West
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1999). Therefore, sexual assault under the M ssouri statute
i nvol ves the use of force and is a crine of violence.

Houston holds that a statutory rape victimcan give consent-
in-fact to sexual intercourse even though the victimcannot give
| egal consent, and, as a result, that statutory rape is not a
crime of violence. See Houston, 364 F.3d at 247.

Houst on di sti ngui shed between | egal consent and consent-in-fact
based upon the assunption that the victimwas able to consciously
deci de whet her or not to engage in sexual intercourse with the
defendant, and that the intercourse would be consensual were it
not for her age. See id. at 247-48. That is, consent-in-fact
only acconpani es sexual intercourse in those situations where the
parties were able to decide for thensel ves whet her or not they

w shed to participate.

However, under the M ssouri sexual assault statute a victim
cannot give consent-in-fact because, by definition, the victimis
unabl e to decide whether to participate in the sexua
intercourse. In Mssouri assent to sexual intercourse is not
| egal consent in situations where the defendant knew (or it was
mani fest) that the victim*“lacked the nental capacity to
aut hori ze” the sexual intercourse or because of certain specified
i npai rments was “unable to nmake a reasonabl e judgnent as to the
nature or harnful ness of” the sexual activity. Mo ANN STAT. §

556.061(5) (a), (b) (West 1999).

22



Under the M ssouri statutory definition of consent, even
t hough the victimmy have denonstrated sonme physical assent to
t he sexual intercourse, the victimwas “unable to nake a
reasonabl e judgnent” or “lacked the nental capacity” to do so and
thus did not nake the nental decision to engage in intercourse.
ld. Furthernore, Mssouri’s definition of consent requires that
the defendant either knew of the inpairnment in the victinis
cognitive ability or that the condition was “manifest.” 1d. |If
a person is convicted under M ssouri’s sexual assault statute,
the victimwas unable to give consent-in-fact and the def endant
knew so.!® Such a conviction involves a use of force.
Therefore, | believe that a Mssouri sexual assault conviction is
a crine of violence for purposes of the 16-1evel enhancenent
under § 2L1. 2.

| respectfully dissent.

14 For exanple, in normal circunstances a twenty-five year
old woman is able to consent to sex. However, under M ssour
law, if she is “unable to make a reasonabl e judgnent” due to
i ntoxication, for exanple, she is unable to consent-in-fact to
sexual intercourse.

15 The M ssouri definition of consent also provides that
assent does not constitute |egal consent when “[i]t is induced by
force, duress or deception.” M. AN STAT. 8§ 556.061(5)(c) (West
1999). Even assent procured by neans of deception is not
consent-in-fact because the defendant deprives the victimof the
opportunity to nmake a nental decision whether or not to
participate in the sexual intercourse. The victimis equally
unabl e to give consent-in-fact whether such incapacity is caused
by intoxication, nental retardation, or deception.
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