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ROSENTHAL, District Judge:

Thirty years ago, the United States Suprene Court recogni zed
that “[a] contractual provision specifying in advance the forumin
which disputes shall be litigated and the law to be applied
is . . . an alnost indispensable precondition to achi evenent of the

orderliness and predictability essential to any international

District Judge of the Southern District of Texas, sitting by
desi gnati on.



busi ness transaction. . . . Such a provision obviates the danger
that a dispute under the agreenent m ght be submtted to a forum
hostile to the interests of one of the parties or unfamliar with
the problem area involved.”? When, as here, parties to
international comercial contracts agree to arbitrate future
disputes in a neutral forum orderliness and predictability also
depend on the procedures for reviewing and enforcing arbitral
awards that may result. This appeal arises froman arbitral award
(the “Award”) nmamde in Geneva, Switzerland, involving contracts
negoti ated and al |l egedly breached in Indonesia. The Award i nposed
liability and damages agai nst Perusahaan Pertanbangan M nyak Dan
Gas Bum Negara (“Pertamna”), which is owned by the governnent of
| ndonesia, in favor of Karaha Bodas Conpany, L.L.C. (“KBC'), a
Cayman | sl ands conpany. KBC filed this suit in the federal
district court in Texas to enforce the Award under the United
Nat i onal Convention on the Recognition and Enforcenent of Foreign
Arbitral Awards (the “New York Convention”), and fil ed enforcenent
actions in Hong Kong and Canada as well.2 While those enforcenent
proceedi ngs were pendi ng, Pertam na appeal ed the Anvard i n the Sw ss
courts, seeking annulnent. When that effort failed, and after the

Texas district court granted sunmmary j udgnent enforcing the Award,

1 Scherk v. Alberto-Culver Co., 417 U S. 506, 516 (1974).

2 United Nations Convention on the Recognition and Enforcenent of
Foreign Arbitral Awards, June 10, 1958, 21 U. S . T. 2517, 330 U.N.T.S. 38
(entered into force with respect to the United States, Dec. 29, 1970),
codified at 9 U S.C. § 201 et _seq.
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Pertam na obt ai ned an order froman | ndonesian court annulling the
Awar d. 3

Pertam na appealed to this court. During the appeal,
Pertamna filed in the district court a notion to set aside the
j udgnent under Federal Rule of Civil Procedure 60(b)(2), based on
new y-di scovered evidence Pertam na contended should have been
di scl osed during the arbitration, and under Rul e 60(b)(5), based on
the I ndonesian court’s decision annulling the arbitration Award.
This court remanded to the district court for consideration of
Pertamina’'s Rule 60(b) notion.* On remand, the district court
denied Pertamna’s Rule 60(b) notion. This appeal consolidates
Pertam na’s chall enges to the grant of summary judgnent and to the
denial of the Rule 60(b) notion.

Pertam na urges this court to reverse the district court’s
deci sion enforcing the Anard on several grounds under the New York
Convent i on. We conclude that the record forecloses Pertamna' s
argunents that procedural violations and other errors during the

arbitration preclude enforcenent. W reject Pertam na’ s argunent

3 Adifferent panel of this court heard a separate appeal fromthe
district court’s injunction against Pertamina s prosecution of the
action in |Indonesia, but did not decide the effect of the Indonesian
court’s annul ment order on the enforcenment proceeding. Kar aha Bodas
Co., L.L.C v. Perusahaan Pertanbangan M nyak Dan Gas Bum_Negara, 335
F.3d 357, 373-74 (5th Cir. 2003). One of the issues before this pane
i s whet her the Indonesian court’s order is a defense to the enforcenent
of the Award.

4 Karaha Bodas Co., L.L.C. v. Perusahaan Pertanmbangan M nyak Dan
Gas Bunmi_ Negara, 2003 WL 21027134, at *4-6 (5th Cr. March 5, 2003).
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that the Indonesian court’s order annulling the Award bars its
enforcenent wunder the New York Convention; this argunent is
i nconsistent with the arbitration agreenents Pertam na signed and
Wth its earlier position that Switzerland, the neutral forumthe
parties selected, had exclusive jurisdiction over an annul nent
pr oceedi ng. W reject Pertamna' s efforts to delay or avoid
enforcenent of the Award as evidencing a disregard for the
international comercial arbitration procedures it agreed to
foll ow. ® In short, we affirm the district court’s judgnent
enforcing the Anard, for the reasons set out in detail bel ow

| . Backgr ound

A Procedural and Factual Hi story

KBC expl ores and devel ops geot hermal ener gy sources and buil ds
el ectric generating stations using geothermal sources. Pertam na
is an oil, gas, and geot hermal energy conpany owned by the Republic
of I ndonesia.® In Novenber 1994, KBC signed two contracts to
produce electricity from geothermal sources in Indonesia. Under
the Joint Operation Contract (“JOC’), KBC had the right to devel op
geothermal energy sources in the Karaha area of Indonesia;

Pertam na was to manage the project and receive the electricity

> W note that the length of this opinion reflects the nunber of
argunents Pertam na raises to evade its obligations under the Award nore
than the strength of those argunents.

6 PLN, an electric utility owned by the governnent of I|ndonesi a,
was a party to the arbitration but was disnissed fromthe district court
action.



gener at ed.

Under the Energy Sales Contract (“ESC’), PLN agreed to

purchase from Pertam na the energy generated by KBC s facilities.

Both contracts contained alnost identical broad arbitration

cl auses,

requiring the parties to arbitrate any di sputes i n Geneva,

Switzerland under the Arbitration Rules of the United Nations

Conmmi ssion on International Trade Law (“UNCI TRAL").’

’ Article 13.2(a) of the arbitration provision of

provi ded:

JCC, Art.

If the Dispute cannot be settled within thirty
(30) working days by nutual discussions as
contenplated by Article 13.1 hereof, the Dispute
shall finally be settled by an arbitral tribunal
(the “Tribunal”) under the UNCI TRAL arbitration
rules . . Each Party wll appoint an
arbltrator vvlthln thirty (30) days after the date
of a request to initiate arbitration, who wll
then jointly appoint a third arbitrator within
thirty (30) days of the date of the appointnment of
the second arbitrator, to act as Chairnman of the
Tribunal. Arbitrators not appointed within the
time limts set forth in the preceding sentence
shal | be appointed by the Secretary General of the
International Center for Settlenent of I|nvestnment
Di sputes. Both Parties undertake to i npl enent the
arbitration award. The site of the arbitration
shal | be Geneva, Switzerland. The | anguage of the
arbitration shall be English. The Parties
expressly agree to waive [certain Indonesian
procedural |aws].

the JOC

13.2(a), (d). Section 8.2(a) of the ESC s arbitration
provision sinmlarly read:

If the Dispute cannot be settled within forty-five
cal endar (45) days by nutual discussions as
contenplated by Section 8.1 hereof, the Dispute
shall finally be settled by an arbitral tribunal
(the “Tribunal”) under the UNCI TRAL arbitration
rules . . . PLN on one hand, and [KBC] and
PERTAMNAon the ot her hand, will each appoi nt one
arbitrator, in each case vvlthln thirty (30) days
after the date of a request to initiate
arbitration, whowill thenjointly appoint athird
arbitrator within thirty (30) days of the date of
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On  Septenber 20, 1997, the governnment of | ndonesi a
tenporarily suspended the project because of the country’s
financial crisis. The governnent of Indonesia indefinitely
suspended the project on January 10, 1998. On February 10, 1998,
KBC notified Pertam na and PLN that the governnent’s indefinite

suspension constituted an event of “force nmjeure” under the

t he appoi ntnent of the second arbitrator, to act

as Chairman of the Tribunal. Arbitrators not
appointed within the time limts set forth in the
preceding sentence shall be appointed by the

Secretary General of the International Center for
Settlenment of Investnent Disputes, upon the
request of any Party. All Parties undertake to
i npl ement the arbitration award. The site of the
arbitration shall be Geneva, Swtzerl and. The
| anguage of the arbitration shall be English. The
Parti es expressly agree to waive the applicability
of [certain |Indonesian procedural |aws].

Both contracts contained the following additional arbitration
| anguage:

The award rendered in any arbitration conmenced
hereunder shall be final and binding upon the
Parti es and judgnment thereon nay be entered i n any
court having jurisdiction for its enforcenent.
The Parties hereby renounce their right to appea
fromthe decision of the arbitral panel and agree
that in accordance with Section 641 of the
I ndonesi an Code of Civil Procedure [neither] Party
shal | appeal to any court fromthe decision of the
arbitral panel and accordingly the Parties hereby
waive the applicability of [certain |ndonesian

| aws] . In addition, the Parties agree that
[neither] Party shall have any right to commence
or maintain any suit or |egal proceedi ng

concerning a [di spute hereunder until the] dispute
has been determined in accordance wth the
arbitration procedure provided for herein and t hen
only to enforce or facilitate the execution of the
award rendered in such arbitration.

Joc, Art. 13.2(d); ESC, § 8.2(d).



contracts. KBC initiated arbitration proceedings on April 30,
1998. Inits notice of arbitration, KBC appointed Professor Piero
Bernardini, vice-chair of the International Chanber of Commerce’s
(“1CC") International Court of Arbitration and nenber of the London
Court of International Arbitration, to serve as an arbitrator
Pertam na, however, did not designate an arbitrator in the
contractually allotted thirty days. The JOC and ESC bot h provi ded
that if a party failed to appoint an arbitrator within thirty days,
the Secretary-General of the International Center for Settl enent of
I nvest nent Disputes (“I1CSID’) was to nmake the appointnment. After
notifying Pertamna, PLN, and the governnent of |ndonesia, the
| CSI D appoi nted Dr. Ahned El-Kosheri, another vice-chair of the
| CC, as the second arbitrator. As specified in the JOC and ESC,
the two appointed arbitrators then selected the chairman of the
arbitration panel, Yves Derains, the forner Secretary-General of
t he | CC

Pertamna raised threshold challenges to the Tribunal’s
consolidation of the clains KBC rai sed under the JOC and the ESC
into one arbitration proceeding and to the sel ection of the panel.
In October 1999, the Tribunal issued a Prelimnary Award, rejecting
Pertam na’s threshol d chal |l enges and ruling that the governnent of
| ndonesia was not a party to the contracts or to the arbitration
pr oceedi ng.

KBC filed its Revised Statenment of Caimin Novenber 1999
Pertam na recei ved a nunber of extensions before it filedits reply
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to the Revised Statenment of Claimin April 2000. KBC filed a
rebuttal to that reply in May 2000. In response to KBC s rebuttal,
Pertam na sought additional discovery and a continuance of the
proceedi ngs, claimng that KBC had raised assertions and added
elements to its case-in-chief not contained in the Revised
Statenent of Claim

Fromthe outset, the parties vigorously disputed whether KBC
could have obtained financing to build the project if the
governnent of |ndonesia had not issued the suspension decree.
Pertam na contended that KBC coul d not have built the project — and
therefore suffered no danages fromt he gover nnment decree suspendi ng
the work - because the precarious situation 1in I|ndonesia
effectively made the necessary financing unavail abl e. Pertam na
asserted that KBC s rebuttal introduced a new theory as to how
project financing could have been obtained. KBC changed from
focusing on the availability of third-party financing and argued in
the rebuttal that one of its direct investors, FPL Energy (“FPL"),
woul d have provided project financing if no other source was
avai l able. Shortly before the schedul ed hearing, Pertam na sought
di scovery of docunents relating to FPL's asserted willingness to
finance the project. In May 2000, the Tribunal denied Pertam na' s
request to obtain this discovery before the hearing and deni ed the
request for a continuance. The Tribunal stated that it would
deci de at the conclusion of the hearing “whether any adjustnent to
the proceeding” would be required because of the discovery
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request ed. The hearing on the nerits proceeded as scheduled in
June 2000.

The Tribunal received a large record. Both sides submtted
extensive wi tness statenents, expert reports, exhibits, and briefs.
During the hearing, Pertamna and PLN cross-examned KBC s
W tnesses, including two wtnesses who testified about KBC s
ability to finance the project, Robert McGath, Treasurer of FPL
G oup, Inc., and Leslie Celber, former Vice-President of
Devel opnment at FPL Energy. Both witnesses submtted decl arations
stating that “FPL Energy was prepared in 1998 to provide bridge
financing or direct capital to continue the Project through the
phases of the Project that were scheduled to be conpleted during
I ndonesia’s period of instability.” At the hearing, counsel for
Pertam na specifically questioned McG at h about the avail ability of
project financing from FPL. During that questioning, a Tribunal
menber asked McGath whether the investnent in the project was
protected by a form of political risk insurance. MG at h
responded, “I am not sure of that. | know there were sone
di scussions at the tinme, but | don’'t recollect as to whether it was
or wasn’t.” Counsel for Pertam na asked no foll ow up questions.
At the end of the hearing, counsel for Pertam na declined to pursue
the previously requested di scovery and stated that the record had
been “fully” nmade.

In the Final Award, the Tribunal found that under the JOC and
the ESC, Pertam na and PLN had accepted the risk of loss arising
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froma “CGovernnent Related Event.” The Tribunal interpreted the
contracts as “putting the consequences of a Governnental decision
whi ch prevents the performance of the contract at Pertamna’'s .
sole risk.” The Tribunal awarded KBC $111.1 million, the anount
KBC had expended on the project, and $150 mllion in lost profits.
The Tribunal explained in detail why it rejected the |ost profits
amount KBC sought — $512.5 mllion — and how it arrived at the
amount awar ded.

I n February 2001, Pertam na appeal ed the Award to t he Suprene
Court of Switzerland. Wiile that appeal was pending, KBCinitiated
this suit in the federal district court to enforce the Award.

B. The District Court Decisions

Pertam na chal |l enged enforcenent of the Award in the federa
district court on four grounds under Article V of the New York
Convention: (1) the procedure for selecting the arbitrators was
not in accordance with the agreenent of the parties; (2) the
Tri bunal inproperly consolidated the clains into one arbitration;
(3) Pertam na was “unable to present its case” to the Tribunal; and
(4) enforcenent of the damages Award would violate the public
policy of the United States. As to the first two grounds,
Pertam na contended that the decision to consolidate the clains
under the two contracts was procedurally inproper and that KBC s
unilateral appointnent of an arbitrator violated the ESC

arbitration provision. As to the third ground, Pertam na argued
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that the Tribunal inproperly reversed its finding in the
Prelimnary Award that Pertam na did not breach the contracts by
holding Pertamna |liable for nonperformance in the Final Award;
that the Tribunal’ s denial of Pertam na’ s request for discovery of
FPL's records prevented Pertamna fromfully presenting its case;
and that the Tribunal’ s denial of a continuance after KBCfiled its
rebuttal to the reply to the Revised Statenent of C aim prevented
Pertamna from fully preparing to neet KBC s contentions. As to
the fourth ground, Pertam na argued that the Award violated the
i nternational abuse of rights doctrine and puni shed Pertam na for
obeyi ng the I ndonesi an governnent’s decree. Under Federal Rul e of
Cvil Procedure 56(f), Pertam na requested a delay in the district
court in responding to KBC s sunmary judgnent notion to seek
di scovery of the sanme FPL records it had unsuccessfully sought in
the arbitration

Pertam na continued its appeal seeking annul nent of the Award
to the Suprene Court of Switzerland while the enforcenent action
was pending in the district court in Texas. The Texas district
court slowed the proceedings in deference to Pertam na’s request
that the Swiss court first be allowed to decide whether to annu
the Award. In April 2001, the Swiss Suprenme Court dism ssed
Pertam na’s cl ai m because of untinely paynent of costs. Pertam na
noved for reconsideration; the Swiss court denied that notion in

August 2001.
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In Decenber 2001, the district court enforced the Award,
rejecting each of Pertamna's grounds for refusal. The district
court carefully reviewed the record in examning Pertamna's
claimed inability to challenge in the arbitration proceedi ng KBC s
argunent that it could have obtained project financing fromits
investor, FPL. The district court denied Pertamna s Rule 56(f)
request for additional discovery on this issue. Pertamna filed
its notice of appeal fromthe district court’s summary judgnent
enforcing the Anard in January 2002.

Having failed in its effort to annul the Award in the Sw ss
courts, Pertamna filed suit in Indonesia seeking annulnment. In
August 2002, an I ndonesi an court annulled the Award. KBC conti nued
with enforcenent suits in Hong Kong and Canada. |n Cctober 2002,
whi |l e thi s appeal was pendi ng, Pertam na di scovered i n the Canadi an
proceedi ng that FPL and one ot her KBC i nvestor, Caithness, had held
a political risk insurance policy covering the KBC project through
Ll oyd’s of London. Pertamna also |earned that Lloyd s had paid
$75 mllion under that insurance policy to FPL and Caithness for
the |l osses resulting fromthe | ndonesi an governnent’ s suspensi on of
the project.

I n Decenber 2002, Pertamina filed a notion in the district
court to vacate the judgnent on three grounds: (1) new y-di scovered
evidence of the political risk insurance policy, under Rule
60(b)(2); (2) the Indonesian court’s annul nent of the underlying
arbitral Award, wunder Rule 60(b)(5); and (3) satisfaction of
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judgnent to the extent of the $75 mllion insurance paynent.
Pertamna also filed a notion in this court to supplenent the
record and briefing. In both notions, Pertam na argued that the
exi stence of political risk insurance coverage in favor of FPL
undermned KBC s clains that the contracts allocated political
risks to Pertam na and that FPL woul d have financed the project in
order to avoid losing its earlier investnent. Addi tional ly,
Pertam na argued that the paynent of the insurance proceeds
underm ned the Tribunal’s determ nation of damages. Pert am na
urged that KBC s failure to disclose the insurance during the
arbitration provided a basis for refusing to enforce the Anard and
made the district court’s sunmary judgnent i nproper.

This court denied Pertamna' s notion to supplenent the
appel l ate record under Federal Rule of Appellate Procedure 10(e)
and remanded to the district court for consideration of Pertam na’s
Rul e 60(b) notion. On remand, the district court denied the
motion, finding that Pertam na failed to show that KBC had m sl ed
the tribunal or that KBC s failure to produce the political risk
i nsurance policy violated the rules governing the arbitration.

The district court also rejected Pertamna s claim that
| ndonesi a had primary jurisdiction to decide to annul the Award and
declined to give effect to the Indonesian court’s annul nent order
as a defense to enforcenent. The district court inposed judicial
estoppel to preclude Pertamna from asserting that |ndonesian
procedural |aw had governed the arbitration and that |ndonesian
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courts had primary jurisdictionto reviewthe Award. Finally, the
district court rejected Pertam na’ s argunent that the anount of the
Award shoul d be offset by the $75 million insurance paynent.?
This appeal foll owed. Pertam na argues that the Tribuna
i nproperly consolidated the clains into one arbitration proceedi ng;
the selection of the arbitrators violated the JOC and ESC, the
Tri bunal denied Pertamina a fair opportunity to present its case
because the Tribunal reversed part of its Prelimnary Anard w t hout
notice, denied Pertam na s request to postpone the arbitration, and
denied Pertam na s discovery requests; the Award is contrary to
public policy because it violated the international |aw abuse of
rights doctrine and because the district court’s decision holds

Pertamna liable for conplying wth Indonesian |law, and the

8 The day after the district court issued its final order denying
Pertamina’s Rule 60(b) notion, KBC subnitted a letter to the court
“clarifying” that while FPL was not the insured under the political risk
i nsurance policy, FPL owned one of the naned insureds that benefitted
under the policy. The district court issued a supplenental order
acknow edging KBC' s letter and noting that the fact that FPL was not a
nanmed i nsured under the insurance policy “was only one of many factors
that the Court considered in denying Pertamina's Rule 60(b) Motion.
Thus, the fact that an entity owned by FPL, but not FPL itself,
benefit[t]ed under the policy does not change any | egal conclusion” in
the court’s decision. On the same day that the district court issued
its supplemental order, and ten days after the court’'s denial of
Pertamina’s Rule 60(b) notion, KBC filed a Motion to Arend Fi ndi ngs of
Fact under Federal Rule of Civil Procedure 52(b). In a second
suppl enmental order, the district court recognized KBC s notion as a
Motion to Anend or Alter Judgnent under Federal Rule of Civil Procedure
59(e) and granted the nmotion. The court assunmed, wi thout deciding, that
FPL benefitted fromthe risk i nsurance policy, but held that it did not
affect the basis of the court’s decision. Pertanmi na argues that the
district court did not have jurisdiction to issue either of these two
suppl enmental orders. This court agrees that the i ssue addressed in the
suppl enmental orders does not affect the outcone of this case.
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| ndonesi an court’s annul ment of the arbitral Award is a defense to
enforcenent under the New York Convention. Each ground is
addr essed bel ow.

1. Analysis

Adistrict court’s decision confirmng an arbitration award is
reviewed under the sane standard as any other district court
decision.® This court reviews a district court’s grant of sunmary
j udgrment de novo. °
A The New Yor k Convention

The New York Convention provides a carefully structured
framework for the review and enforcenent of international arbitral
awards. Only a court in a country with primary jurisdiction over
an arbitral award may annul that award.!' Courts in other countries
have secondary jurisdiction; a court in a country with secondary
jurisdiction is limted to deciding whether the award may be
enforced in that country.? The Convention "mandates very different
regines for the reviewof arbitral awards (1) in the [countries] in

whi ch, or under the |aw of which, the award was made, and (2) in

° First Options of Chicago, Inc. v. Kaplan, 514 U S. 938, 947-948
(1999); Hughes Training, Inc. v. Cook, 254 F.3d 588, 592 (5th Gr.
2001).

10 Eason v. Thaler, 73 F.3d 1322, 1324 (5th Cir. 1996).

11 Karaha Bodas Co., 335 F.3d at 364; see Yusuf Ahnmed Al ghanim &
Sons, WL.L. v. Toys “R' Us, Inc., 126 F.3d 15, 23 (2d Cir. 1997).

12 Karaha Bodas Co., 335 F.3d at 364.
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ot her [countries] where recognition and enforcenent are sought."?3
Under the Convention, "the country in which, or under the
[arbitration] |law of which, [an] award was made" is said to have
primary jurisdiction over the arbitration award.? All ot her
signatory states are secondary jurisdictions, in which parties can
only contest whet her that state should enforce the arbitral award. ?®
It is clear that the district court had secondary jurisdiction and
consi dered only whether to enforce the Award in the United States.

Article V enunerates specific grounds on which a court with

secondary jurisdiction may refuse enforcenment.® In contrast to the

13 Alghanim 126 F.3d at 23 (quoted in Karaha Bodas Co., 335 F.3d
at 364).

14 Karaha Bodas Co., 335 F.3d at 364.

5 1d.

' Article V, Section 201 of the New York Convention provides:

1. Recognition and enforcenent of the award nay be
refused, at the request of the party agai nst whom
it isinvoked, only if that party furnishes to the
conpetent authority where the recognition and
enforcenment is sought, proof that:

(a) The parties to the agreenent referred to in
article Il were, under the | aw applicable to t hem
under sone incapacity, or the said agreenent is
not valid under the lawto which the parties have
subjected it or, failing any indication thereon,
under the law of the country where the award was
made; or

(b) The party against whom the award is invoked
was not given proper notice of the appointnent of
the arbitrator or of the arbitration proceedi ngs
or was ot herw se unable to present his case; or

(c) The award deals with a difference not
contenpl ated by or not falling within the ternms of

16



limted authority of secondary-jurisdiction courts to review an
arbitral award, courts of primary jurisdiction, usually the courts
of the country of the arbitral situs, have nuch broader discretion
to set aside an award. While courts of a primary jurisdiction
country may apply their own donestic |law in evaluating a request

to annul or set aside an arbitral award, courts in countries of

the submission to arbitration, or it contains
decisions on matters beyond the scope of the
submi ssion to arbitration, provided that, if the
deci sions on matters submtted to arbitrati on can
be separated from those not so submitted, that
part of the award which contains decisions on
matters submtted to arbitrati on may be recogni zed
and enforced; or

(d) The conposition of the arbitral authority or
the arbitral procedure was not in accordance with
the agreenent of the parties, or, failing such
agreenent, was not in accordance with the |aw of
the country where the arbitration took place; or

(e) The award has not yet beconme binding on the
parties, or has been set aside or suspended by a
conpetent authority of the country in which, or
under the | aw of which, that award was nmde.

2. Recognition and enforcenment of an arbitral
award may also be refused if the conpetent
authority in the country where recognition and
enforcenent is sought finds that:

(a) The subject matter of the difference is not
capabl e of settlenent by arbitration under the | aw
of that country; or

(b) The recognition or enforcenent of the award
woul d be contrary tothe public policy of that country.

9 US.C § 201, Art. V(1)-(2). See generally Alghanim 126 F.3d at 23;
Susan Choi, Judicial Enforcenent of Arbitrati on Awards Under the ICSID
and New York Conventions, 28 N.Y.U J. Int'l L. & Pol. 175 (1996).
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secondary jurisdiction may refuse enforcenent only on the grounds
specified in Article V.Y

The New York Convention and the inplenenting |egislation,
Chapter 2 of the Federal Arbitration Act (“FAA"), provide that a
secondary jurisdiction court nust enforce an arbitration award
unless it finds one of the grounds for refusal or deferral of
recognition or enforcenent specifiedin the Convention.!® The court
may not refuse to enforce an arbitral award solely on the ground
that the arbitrator may have nade a mistake of law or fact.?®
“Absent extraordinary circunstances, a confirmng court is not to
reconsider an arbitrator’s findings.”? The party defendi ng agai nst
enforcenment of the arbitral award bears the burden of proof.?2
Def enses to enforcenent under the New York Convention are construed

narrow vy, to encourage the recognition and enforcenent of

7 Alghanim 126 F.3d at 23 (cited in Karaha Bodas Co., 335 F.3d
at 368).

8 9 U S C § 207.

19 Europcar ltalia, S.p.A. v. Miellano Tours, Inc., 156 F. 3d 310,
315 (2d GCir. 1998); Nat’'l Wecking Co. v. Int'|l Bhd. of Teansters, 990
F.2d 957, 960 (7th Cir. 1993).

20 Furopcar ltalia, 156 F.3d at 315.

21 | nperial Ethiopian Gov't v. Baruch-Foster Corp., 535 F.2d 334,
336 (5th Cir. 1976); see Czarina, L.L.C. v. WF. Poe Syndicate, 2004 W
205611, at *6 n.3 (11th Cir. Feb. 4, 2004).
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comer ci al arbitration agreenents In I nternati onal
contracts . . . ."?
B. The Choi ce-of -Law | ssues

In the JOC and ESC, the parties stipulated that “the site of
the arbitration shall be Geneva.” The Tribunal concluded that
under the arbitration agreenents, Swi ss procedural |aw applied as
the law of the arbitral forum? From1998 to April 2002, Pertam na
consistently and repeatedly took the position before the Tribunal,
the Swiss courts, and the United States district court, that Sw ss

procedural law applied to the arbitration.? |In April 2002, after

22 | nperial Ethiopian Gov't, 535 F.2d at 335; Parsons & Whittenore
Overseas Co., Inc. v. Societe Generale de L'Industrie du Papier, 508
F.2d 969, 974, 976 (2d Cir. 1974).

22 The Tribunal specifically cited Swiss procedural law in its
Prelim nary Award. The Tribunal first cited Swiss |law regarding the
intentions of parties to a contract to help guide its deterni nation
whet her the governnent of |Indonesia was a party to the JOC and ESC. The
Tribunal cited the Swiss concept of “connexity” in concluding that KBC
could consolidate its clains under the contracts into a single
arbitration proceeding. Finally, the Tribunal referred to Swi ss comobn
| aw suggesting that arbitrators are not agents in determ ning that the
sel ection of Tribunal arbitrators was appropriate under the agreenents.
The Final Award stated that it was “[m ade in Geneva.”

24 See, e.09., Prelim Award, 8 B(1) (“The Respondents support this
conclusion by making reference to Swiss law as the JOC and the ESC
provide for UNCI TRAL Arbitration i n Geneva between the parties which are
neither Swiss nor Sw ss resident. As a result, and under both
contracts, the arbitrati on proceedi ngs are governed by Chapter 12 of the
Swi ss Private International Law Statutes. Under Swi ss | aw, [ Respondent
contends] the Arbitral Tribunal is lacking jurisdiction because KBC
failed to conply with the contractual prerequisites to arbitration.”);
id. at 8 C(1) (“The Respondents al so state that, under the arbitration
agreenents and Swiss |law, the arbitrators have no power to consolidate
. . . ."); id. at & C(3) (citing a Swiss federal tribunal case in
support of its decision that a <consolidated arbitration was
appropriate); id. at 8 D(1) (Respondents contend that “[s]uch solution
is not acceptabl e under the applicable Swiss |aw').

The district court found that Pertam na “specifically, repeatedly
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the Swiss court had rejected Pertam na’s annul nent proceedi ng and
the district court had held the Award enforceable in the United
States, Pertamna noved in the district court for a stay of the
Awar d pendi ng t he out cone of t he annul nent proceedi ng Pertam na had
filed in Indonesia. For the first time, Pertam na raised in the
district court the argunent that |Indonesian, not Swi ss, procedural
| aw had applied to the arbitration. Pertam na took this position
in the district court as part of its argunent that |ndonesia had
primary jurisdiction over the Award and therefore had the authority
to set it aside rather than nerely decline to enforce it.

Article V(1)(e) of the Convention provides that a court of
secondary jurisdiction may refuse to enforce an arbitral award if
it “has been set aside or suspended by a conpetent authority of the
country in which, or under the | aw of which, that award was nade.” ?°

Courts have held that the | anguage, the conpetent authority of
the country . . . under the |law of which, that award was nade’

refers exclusively to procedural and not substantive | aw, and nore

and unequi vocal ly” argued that Swiss arbitration law applied in the
arbitration. Pertanmi na opened its notion to stay the district court
proceedi ngs pending appeal to the Swiss judiciary by stating: “The
arbitration award . . . was conducted subject to the arbitration | aws
of Switzerland, and the Swiss court is enpowered to vacate an award
rendered in Switzerland. . . . KBC is asking this Court to act
prematurely to confirman award that mi ght be overturned in the country
whose |aw governed the arbitration.” Pertami na added that “it is
fundamental that the courts of the originating nation are in the best
position to pass on issues under their own law. . . . Here, Pertanmina's
appeal enconpasses questions of Swiss |aw.” Pertanmi na nade sinilar
argunments under Swi ss procedural law in its responses to KBC s npotion
for sunmmary judgnent.

2 9 US.C § 201, Art. V(1)(e).
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precisely, to the reginmen or schene of arbitral procedural |aw
under which the arbitration was conducted, and not the substantive
law. . . applied inthe case.”? |n this appeal, Pertam na and the
Republic of Indonesia (the “Republic”), as am cus, argue that the
Tribunal and the district court erred in finding that Sw ss
procedural law, rather than Indonesian procedural |aw, applied
Pertamna and the Republic argue that in the arbitration
agreenents, the parties chose |Indonesian procedural, as well as
substantive, law to govern the arbitration. Pertam na and the
Republic assert that, as a result: (1) the arbitration nmust be
exam ned for conpliance with I ndonesi an procedural |law, and (2) the
| ndonesian court had primary jurisdiction to annul the Award,
providing a defense to enforcenent in the United States. KBC
responds that the Tribunal properly interpreted the parties’
contracts in deciding that Sw ss procedural |aw applied and the
district court properly applied the New York Convention in
affirmng that decision. This court agrees wth KBC

Under the New York Convention, the rulings of the Tribuna

interpreting the parties’ contract are entitled to deference.?

26 Int'l Standard Elec. Corp. vVv. Bridas Sociedad Anonim
Petrolera, Indus. y Conercial, 745 F. Supp. 172, 178 (S.D.N. Y. 1990);
see Alghanim 126 F.3d at 21; M& C Corp. v. Erwin Behr GrbH & Co., KG
87 F.3d 844, 848 (6th Cir. 1996).

27 Europcar ltalia, 156 F.3d at 315; Nat'l Wecking Co., 990 F.2d
at 960; see Janes Ford Inc. v. Ford Deal er Conputer Serv. Inc., 56 Fed.
Appx. 324, 325 (9th Cir. 2003) (giving broad deference to an
arbitrator’s choi ce-of -1 aw deci si on).
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Unl ess the Tribunal manifestly disregarded the parties’ agreenent
or the law, there is no basis to set aside the determ nation that
Swi ss procedural | awapplied.? The parties’ arbitration agreenents
specified that the site of the arbitration was Geneva, Switzerl and
and that the arbitration would proceed under the UNCI TRAL rul es.
Those rul es specify that the “arbitral tribunal shall apply the | aw
designated by the parties as applicable to the substance of the
di spute.”?® It is undisputed that the parties specified that
| ndonesi an substantive law would apply.® It is also undisputed
that the contracts specified the site of the arbitration as
Switzerland. The contracts did not otherw se expressly identify
the procedural law that would apply to the arbitration. The
parties did refer to certain Indonesian Cvil Procedure Rules in

the contracts. 3! Pertam na and the Republic argue that these

28 Europcar Iltalia, 156 F.3d at 315; Nat'l Wecking Co., 990 F.2d
at 960.

29 UNCITRAL Arbitration Rules, G A Res. 31/98, U N GAOR Commin
I nt’ | Trade L., at Art . 33(1) (1976),
http://ww. uncitral.org/english/texts/arbitration/arb-rules.htm

30 Article 20 of the JOC and Section 12.1 of the ESC each
provided: “This Contract shall be governed by the | aws and regul ati ons
of [the] Republic of Indonesia.”

31 Pertamina and the Republic rely on the follow ng contractual
provi sions for their position:

The parties expressly agree to waive the
applicability of (a) Article 650.2 of the
I ndonesi an Code of Civil Procedure so that the
appoi ntmrent of the arbitrators shall not term nate
as of the sixth (6th) Month after the date(s) of
their appointnments and (b) the second sentence of
Article 620.1 of the Indonesian Code of GCivil
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references evidence an intent that while Switzerland woul d be the
pl ace of the arbitration, |Indonesian procedural |aw would apply as

the lex arbitri.

Under the New York Convention, an agreenent specifying the
pl ace of the arbitration creates a presunption that the procedural

law of that place applies to the arbitration.3 Authorities on

Procedure so that the arbitration need not be
conpleted within the specific tine.

JOC at Art. 13.2(a); ESC at § 8.2(a).

In accordance with Section 631 of the Indonesian
Code of Civil Procedure, the Parties agree that
the Tribunal need not be bound by strict rul es of
| aw where t hey consider the application thereof to
particular nmatters to be inconsistent with the
spirit of this Contract and the underlying intent
of the Parties, and as to such matters their
conclusion shall reflect their judgnent of the
correct interpretation of all relevant terns
hereof and the correct and just enforcenment of
this Contract in accordance with such ternmns.

JOC at Art. 13.2(b); ESC at § 8.2(b).

The parties hereby renounce their right to appeal
fromthe decision of the arbitral panel and agree
that in accordance wth Section 641 of the
I ndonesi an Code of Civil Procedure neither Party
shal| appeal to any court . . . and accordingly
the Parties hereby waive the applicability of
Articles 15 and 108 of the Law No. 1 of 1950 and
any other provision of |Indonesian |aw and
regul ati ons that woul d otherwi se give theright to
appeal the decisions of the arbitral panel.

JOC at Art. 13.2(d); ESC at § 8.2(d).

2. Al bert Jan van den Berg, “The Application of the New York
Convention by the Courts,” | CCA Congress Series No. 9 25, 26 (Kl uwer
1999); Sir Mchael J. Mustill & Stewart C. Boyd, The Law and Practice
of Commercial Arbitration in England 64 (Butterworths 2d ed. 1989);
Al ain Hirsch, The Place of the Arbitration and the Lex Arbitri, 34 Arb.
J. 43, 46 (1979); Alan Scott Rau, The New York Convention in Anerican
Courts, 7 Am Rev. Int’'|l Arb. 213, 224 (1996). |In their reports filed
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international arbitration describe an agreenent providing that one
country will be the site of the arbitration but the proceedi ngs
w Il be held under the arbitration | aw of another country by terns
such as “exceptional”; “alnpst unknown”;3® a “purely academc
i nvention”;3 “al nbst never used in practice”; a possibility “nore
theoretical than real”; and a *“once-in-a-blue-nbon set of
circunstances.”®® Commentators note that such an agreenent woul d
be conpl ex, inconvenient, and inconsistent wth the selection of a

neutral forumas the arbitral forum?3

in the district <court, recognized authorities on internationa
arbitration retained by both Pertani na and KBC, includi ng Al bert Jan van
den Berg, Sudargo CGuatamm, Alan Scott Rau, and Eric A Schwartz, agreed
t hat under the Convention, arbitration clauses designating the site of
the arbitration presunptively designate that site as the source of the
applicabl e procedural |aw.

3 Mustill and Boyd, Commercial Arbitration at 64.

34 Van den Berg, The Application of the New York Convention at 26.

B 1d.

6 Martin Hunter, Case and Conment: International Arbitration
[1988] Lloyd's Mar. & Coom L. Q 23, 26

37 See, e.qg., Gary B. Born, International Commercial Arbitration:
Commentary and Materials 761 (2d ed. 2001). Few reported cases involve
arbitration clauses that separate the | aw of the forumstate and the | ex
arbitri. In two such English cases, Naviera Amazoni ca Peruana S. A V.
Conpani a I nternaci onal de Sequros del Peru, [1988] 1 Lloyd s L. Rep. 116
(C.A 1987), and Union of India v. MDonnell Douglas Corp., [1993] 2
Ll oyd’s Rep. 48 (Q B. 1992), the courts applied the presunption that the
procedural |aw of the place specified as the forumfor the arbitration
woul d govern. Naviera Amazoni ca Peruana, [1988] 1 Lloyd's L. Rep. at
119; Union of India, [1993] 2 Lloyd's Rep. at 50. The Hong Kong court
al so relied upon this presunption in determ ning that Sw ss procedura
| aw governed the arbitration proceeding at issue in this case. Hong
Kong deci sion at 7-8.
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In the JOC and ESC, the parties expressly agreed that
Switzerland woul d be the site for the arbitration. This agreenent
presunptively selected Swiss procedural law to apply to the
arbitration. There is no express agreenent in the JOC or ESC t hat
| ndonesia would be the country “under the law of which” the
arbitration was to be conducted and the Award was to be made.*® The
Tribunal recognized the parties’ selection of Swtzerland by
i ssuing the Award as “[n]jade in CGCeneva.” 1In selecting Switzerl and
as the site of the arbitration, the parties were not choosing a
physi cal place for the arbitration to occur, but rather the place
where the award would be “nade.” Under Article 16(1) of the
UNCI TRAL rules, the “place” designated for an arbitration is the
| egal rather than physical |ocation of the forum?® The arbitration
proceeding in this case physically occurred in Paris, but the Award
was “made in” Ceneva, the place of the arbitration in the |egal
sense and the presunptive source of the applicabl e procedural |aw. 4°

The references in the contracts to certain Indonesian civil

procedure rules do not rebut the strong presunption that Sw ss

8 9 US.C § 201, At. V(1)(e).

39 See Jacomijn J. van Hof, Commentary on the UNCITRAL Arbitral
Rul es: The Application by the Ilran-U.S. Cains Tribunal 109-10 (Kl uwer
1991); see also UNCITRAL Arbitration Rules at Art. 16(1). Rules 16(2)
and (3) expressly permt proceedings to be conducted at a |ocation
different from the designated “place” of the arbitration. UNCI TRAL
Arbitration Rules at Art. 16 (2)-(3). Rule 16(4) provides that “[t]he
award shall be nmade at the place of arbitration.” 1d. at Art. 16(4).

40 Van Hof, Commentary on the UNCI TRAL Arbitral Rules at 109-110.
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procedural |aw applied to the arbitration.* These references fall
far short of an express designation of |ndonesian procedural |aw
necessary to rebut the strong presunption that designating the
pl ace of the arbitration also designates the |aw under which the
award is made.

Pertam na and the Republic have belatedly asserted that the
district court should have conducted a choice-of-law analysis to
determne the law that would apply to the interpretation of the
parties’ contracts, rather than anal yze the contracts under the New
Yor k Convention. Pertam na and the Republic assert that the result
of such an anal ysis woul d have been to identify |Indonesian |aw as
the decisional |aw under which to interpret the contracts. This
argunent is inconsistent with the position Pertamna — and its
experts on interpreting international commercial arbitration
agreenents — took earlier in this case, that the district court
should reviewthe Tribunal’s interpretation of the contracts under
t he New York Convention. A court conducts the nmultifactor choice-

of -law analysis Pertam na now advocates in the absence of an

41 Robert N. Hornick, one of the authorities on international
arbitration and I ndonesi an | aw who submitted an affidavit and report in
the district court, provided an explanation for the references to the
I ndonesian laws in the arbitration clauses unrelated to any intent to
desi gnate Indonesia as the country under the |law of which the Award
woul d be made. Hornick explained that each article of Indonesian | aw
cited in the contracts inposes a requirenent inconsistent with the
contenpl ated arbitration. (Hornick Decl. 19 28-32). These articles
coul d have been invoked to oppose |ater enforcenent of the Award in
I ndonesi a unl ess waived. By waiving in advance provisions that could
| ater be invoked to block enforcenent of the Award in an Indonesian
court, the parties facilitated future enforcenent efforts in I ndonesia.

(Ld.).
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effective choice of law by the parties to an arbitration
agreenent.* In the JOC and ESC, the parties presunptively chose

Swiss procedural law as the lex arbitri when they designated

Switzerland as the site of the arbitration, and that presunptionis
unrebutt ed.

As the district court, another panel of this court, and the
Hong Kong Court of First Instance have all recogni zed, Pertam na’s
previous argunents that Swiss arbitral law applied strongly
evi dence the parties’ contractual intent.* Pertam na represented
to the Tribunal that Swi ss procedural |aw applied.* As but one

exanple, Pertamna cited Swi ss procedural law in arguing that the

%2 ResT. (2D) CowFL. §§ 187, 188, & 218 (1971).

4 Certain sections and coments of the Restatenent al so support
a determnation that Swiss |law applied to the arbitration agreenent.
See, e.qg. id. at 8 188 (incorporating Rest. (2D) CoNL. 8§ 6, which
requi res consideration of the relevant policies of the forum; id. at
8§ 218 cnt. b (suggesting that the arbitration forum nmay have the nost
significant relationship to the arbitration and that a contractual
provision requiring arbitration to occur in a certain forummay evi dence
an intention by the parties that the local law of this forum should
govern).

44 Karaha Bodas Co., 335 F.3d at 371; Hong Kong decision at 12.

4 See, e.qg., Prelim Award, 8 B(1l) (“The Respondents support this
conclusion by making reference to Swiss law as the JOC and the ESC
provi de for UNCI TRAL Arbitration in Geneva between the parties which are
neither Swiss nor Sw ss resident. As a result, and under both
contracts, the arbitrati on proceedi ngs are governed by Chapter 12 of the
Swi ss Private International Law Statutes. Under Swi ss | aw, [ Respondent
contends] the Arbitral Tribunal is lacking jurisdiction because KBC
failed to conply with the contractual prerequisites to arbitration.”);
id. at 8§ C(1) (“The Respondents al so state that, under the arbitration
agreenents and Swiss |law, the arbitrators have no power to consolidate
. . . ."); id. at 8 C(3) (citing a Swiss federal tribunal case in
support of its decision that a <consolidated arbitration was
appropriate); id. at 8 D(1) (Respondents contend that “[s]uch solution
is not acceptabl e under the applicable Swiss |aw').
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Tribunal could not consolidate the clainms under the JOC and ESC
into one proceeding. Pertamna at no point argued to the Tri bunal
t hat | ndonesi an procedural |awapplied. Pertamnainitially sought
to set aside the Award in a Swiss court.* Pertani na asked the
Texas district court to stay its enforcenent proceeding until
Pertam na’s appeal in Swtzerland was resol ved. In making this
argunent, Pertamna stated that “[t]he arbitration . . . was
conducted according to the | aws of Swtzerland, and the Sw ss court
is enpowered to vacate an award rendered in Switzerl and
KBC is asking this Court to act prematurely to confirm an award
that m ght be overturned in the country whose |aw governed the
arbitration.”?

The Tribunal’ s decision that Swiss arbitral | aw applied does
not make t he Award unenforceabl e. * The conbi nati on of the parties’

selection of Switzerland as the site of the arbitration; the

% |In the district court, Pertanm na presented an affidavit and
report from an expert on international conmercial arbitration that
weakly attenpted to explain the appeal to the Swiss court as a ni stake.
The theory that Pertam na's | awers erred and applied to the wong court
for annulnment - and then noved for reconsideration when that court
di sm ssed the appeal — is utterly w thout support in the record.

47 See Major lLeaque Baseball Players Ass’'n v. Garvey, 532 U S
504, 509 (2001) (citations omitted) (“[I]f an ‘arbitrator is even
arguabl y construing or applying [a] contract and acting within the scope
of his authority,’” the fact that ‘a court is convinced he comritted
serious error does not suffice to overturn his decision.’").

48 FEuropcar ltalia, 156 F.3d at 315; Nat'l Wecking Co., 990 F.2d
at 960; see Grvey, 532 U.S. at 509 (“Courts are not authorized to
review[an] arbitrator’'s decision onthe nerits despite all egations that
the decision rests on factual errors or misinterprets the parties’
agreenent.”).

28



failure clearly or expressly to choose |Indonesian arbitral lawin
their agreenents, as required to select arbitral |aw other than
that of the place of the arbitration; and the clear evidence
provi ded by the parties’ own conduct that they intended Sw ss | aw
to apply to the arbitration, anply supports the district court’s
determ nation that the Tribunal properly applied Sw ss procedural
I aw.

The district court also found that under the doctrine of
judicial estoppel, Pertamina s prior conduct precluded it from
argui ng against the application of Sw ss procedural |aw The
doctrine prevents a party from asserting a position in a |egal
proceeding that is contrary to a position previously taken in the
sane or earlier proceedings.* “The policies wunderlying the
doctrine include preventing internal inconsistency, precluding
litigants from ‘playing fast and loose’ with the courts, and
prohi biting parties fromdeliberately changi ng positions according
to the exigencies of the nonent.”®® Fifth Circuit courts have
identified two limtations on judicial estoppel: (1) the position

of the party to be estopped nust be clearly inconsistent wwth its

4 Hall v. GE Plastic Pac. PTE Ltd., 327 F.3d 391, 396 (5th Cir.
2003); see lnre Coastal Plains, Inc., 179 F.3d 197, 205 (5th Cr. 1999)
(quoting Brandon v. Interfirst Corp., 858 F.2d 266, 268 (5th Cir. 1988))
(describing judicial estoppel as “a common | aw doctrine by which a party
who has assunmed one position in his pleadings nmay be estopped from
assum ng an inconsistent position”); see also Ahrens v. Perot Sys.
Corp., 205 F.3d 831, 833 (5th Cir. 2000); Ergo Sci., Inc. v. Martin, 73
F. 3d 595, 598-600 (5th Cir. 1996).

0 United States v. MCaskey, 9 F.3d 368, 378 (5th Cir. 1993).
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prior position; and (2) the court nust have accepted that prior
position.% Judicial acceptance requires that the court adopted the
position previously urged by a party, whether as a prelimnary
matter or as part of a final disposition.?>?

The district court did not abuse its discretion in inposing
judicial estoppel to preclude Pertam na from argui ng agai nst the
application of Swss procedural |aw Pertam na repeatedly
represented to the Tribunal and to the district court that Sw ss
procedural |aw controlled the arbitration.> Both the Tribunal and
the district court relied on these representations in their
deci sionmaking. In the Award, the Tribunal accepted Pertam na’s
argunent that Sw ss procedural |aw applied. The district court
adopted Pertam na’s position that Swss | aw applied in delayingthe
enf or cenent proceedi ngs pending the Swi ss court’s resolution of the
appeal . * Pertam na’s argunent that |ndonesian procedural |aw
governed the arbitration is clearly inconsistent with its prior
position that Swiss procedural Ilaw controlled.> Pertam na

bel atedl y suggests that its positions are not inconsistent because

51 Hall, 327 F.3d at 396; Ahrens, 205 F.3d at 833; Coastal Pl ains,
179 F. 3d at 206.

52 Coastal Plains, 179 F.3d at 206.

53 See note 24.

54 See Coastal Plains, 179 F.3d at 206 (noting that the acceptance
prong of judicial estoppel can be satisfied by a court’s acceptance of
a party’'s position “as a prelimnary nmatter”).

55 See Hall, 327 F.3d at 396; Ahrens, 205 F.3d at 833; Coastal
Pl ai ns, 179 F.3d at 206.
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t he New York Convention permts multiple primary jurisdictions. As
addressed nore fully below, this record nakes it clear that only
the Swiss courts had primary jurisdiction over this Award.
Judi ci al estoppel provides an additional ground for concl udi ng t hat
Swi ss procedural |law applied to the arbitration proceeding. >®

C. The Procedural Challenges to the Arbitral Award

1. Consolidation of the dains under the JOC and ESC into
One Arbitration Proceedi ng

Under Article V(1)(d) of the New York Convention, a court nay
refuse to enforce an arbitration award if “[t] he conposition of the
arbitral authority or the arbitral procedure was not in accordance
with the agreenent of the parties, or, failing such agreenent, was
not in accordance with the | aw of the country where the arbitration
t ook place.”® Pertam na argues that because the JOC and ESC were
separate contracts with separate arbitration clauses, and because
nei t her contract expressly all owed the consolidation of clains, the

Tri bunal inproperly consolidated the clains into one arbitration

pr oceedi ng. Pertamina also contends on appeal that because
| ndonesian rather than Sw ss procedural | aw governed the
56 See I, 327 F.3d at 396; Coastal Plains, 179 F.3d at 206;

Ahrens, 205 F.3d at 833. The High Court of Hong Kong Court estopped
Pertami na from asserting application of Indonesian procedural |aw for
the sanme reasons. Hong Kong decision at 9-12. The Hi gh Court also
enphasi zed the dilatoriness of Pertam na's argunent: “Pertami na’s
position on the [applicable procedural | aw] only changed 30 nonths after
the prelimnary award was published, 15 nonths after the Final award
(Decenber 2000) and seven nonths after the Swiss Court dism ssed the
petition for revision (August 2001).” 1d. at 11.

57 9 U.S.C § 201, Art. V(1)(d).
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arbitration, the Tribunal’s reliance on Swiss procedural law to
consolidate the clains was erroneous.

The Tribunal carefully analyzed the parties’ contracts in
concluding that a consolidated arbitration of KBC s cl ai ns agai nst
Pertam na and PLN under the JOC and ESC was appropriate. I n
factual findings set out inthe Prelimnary Award, the Tribunal set
out the basis for concluding that the two contracts were i ntegrated
such that “the parties did not contenplate the performance of two
i ndependent contracts but the performance of a single project
consisting of two closely related parties.”?®® The Tri bunal
cont i nued:

I n such circunstances, the conclusion of this
Arbitral Tribunal is that KBC s single action
shoul d be adm tted, provi ded it IS
appropri ate. The Arbitral Tribunal has not
the slightest doubt in this respect. Due to
the integration of the two contracts and the
fact that the Presidential Decrees, the
consequences of which are at the origin of the
di spute, affected both of them the initiation
of two separate arbitrations would Dbe
artificial and would generate the risk of
contradi ctory deci sions. Moreover, it would
increase the costs of all the parties
i nvol ved, an el enent of special weight in the
light of difficulties faced by the |Indonesian
econony, to which counsel for [Pertam na]

8 Article 15.3 of the ESC provided that “the terns of [the ESC|
and t he Joint Operation Contract constitute the entire agreenent between
the parties hereto.” Article 1.2 of the JOC stated that “[e]ach such
Energy Sales Contract shall be an integral part of this contract, and
to the extent the provisions of the Energy Sal es Contract obligate the
parties hereto, shall be deened i ncorporated into this contract for all
purposes.” Pertam na and KBC entered into the JOC and ESC on the sane
day. The JOC and the ESC contained virtually identical arbitration
provi si ons.
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legitimately drew the Arbitral Tribunal’s
attention.

The record provides anple support for the Tribunal’s findings and
conclusion that the two contracts were integrated such that the
parties contenplated a single arbitration.

The Tribunal cited the Swiss |aw concept of “connexity” in
anal yzing the | egal rel ati ons anong KBC and Pertam na under the JOC
and KBC, Pertam na, and PLN under the ESC as one of the factors
justifying the consolidation of clainms under the two contracts into
one arbitration proceeding. The Tribunal concluded that the
relationship of the JOC and ESC exceeded the standard of
“connexity” under Swiss law. “The use of the word ‘connexity’ to
describe the relationship between the JOC and the ESC woul d be an
under st at enent . In reality, the two contracts are integrated.”
Courts and arbitration tribunals have recognized that clains
ari sing under integrated contracts nay be consolidated into single

arbitrations.® The Tribunal cited one other factor that supported

% See, e.qg., Conn. Gen. Life Ins. Co. v. SunLife Assur. Co. of
Canada, 210 F.3d 771, 774 (7th Cr. 2000); Maxum Found., Inc. v. Salus
Corp., 817 F.2d 1086, 1087-88 (4th Cir. 1987). Pertam na cites cases
deci ded under the FAA and the law of different American jurisdictions
for the proposition that courts do not have the authority to order
arbitrations without the parties’ approval. See, e.qg., Dean Wtter
Reynolds, Inc. v. Byrd, 470 U S. 213, 221 (1985) (“The preeni nent
concern of Congress in passing the [FAA] was to enforce private
agreenents into which parties had entered, and that concern requires
that we rigorously enforce agreenents to arbitrate, even if the result
is ‘pieceneal’ litigation. . . ."); Gov't of the United Ki ngdomand N.
Ireland v. Boeing Co., 998 F.2d 68, 74 (2d Cir. 1993); Protective Life
Ins. Co. v. Lincoln Nat. Life Ins. Corp., 873 F.2d 281, 282 (11th Cir.
1989). These cases do not involve contracts so closely related as to
mani fest the parties’ agreenment to be joined in arbitration proceedi ngs
i nvolving parties and clai ns under those integrated contracts.
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consol i dati on: “appropri at eness.” The parties agreed to the
application of the UNCITRAL Rules, which permt a tribunal to

conduct an arbitration in such manner as it considers
appropriate.”® Pertam na does not dispute the application of the
UNCI TRAL Rules to the arbitration proceeding.

Courts are reluctant to set aside arbitral awards under the
New York Convention based on procedural violations, reflected in
cases hol ding that the Convention enbodi es a proenforcenent bias.
The Tri bunal enphasized inits Prelimnary Award that although the
cl ai s woul d be consolidated, “the position of each party has to be
consi der ed i ndependent |y when di scussi ng t he subst ance of the case,
on the basis of their respective | egal and contractual situations.”
The record reflects that the Tribunal kept this promse. There is
no prejudice arising fromthe consolidation that would justify a
refusal to enforce the Award.

2. The Conposition of The Tri bunal

Under Article V(1)(d), a court may refuse enforcenent of an

arbitral award if the conposition of the tribunal is not in

60 UNCITRAL Arbitration Rules at Art. 15(1).

61 See, e.qg., China Mnnetals Materials I np. and Exp. Co., Ltd. v.
Chi_ Mei_ Corp., 334 F.3d 274, 282-83 (3d Cir. 2003); dencore Gain
Rotterdam B.V. v. Shivnath Rai Harnarain Co., 284 F.3d 1114, 1120 (9th
Cir. 2000); Alghanim 126 F.3d at 20; Parsons & Wittenore Overseas, 508
F.2d at 973; Conpagni e des Bauxites de GQuinee v. Hanmernmills, Inc., 1992
W, 122712, at *5 (D.D.C. May 29, 1992); Am_ Constr. Mach. & Equip. Corp.
Ltd. v. Mechanised Constr. of Pakistan, Ltd., 659 F. Supp. 426, 428
(S.D.N. Y. 1987).
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accordance with the parties’ agreenent.® The JOC provided for the
appoi ntnent of arbitrators, as foll ows:

Each Party [KBC and Pertam na] will appoint an
arbitrator within thirty (30) days after the
date of arequest toinitiate arbitration, who
will then jointly appoint a third arbitrator
wthin thirty (30) days of the date of the
appoi ntnment of the second arbitrator, to act
as Chairman of the Tribunal. Arbitrators not
appointed within the tine limts set forth in
the preceding sentence shall be appointed by
the Secretary General of the International
Center for Settlenent of Investnent D sputes.

The ESC procedure for arbitrators’ appointnment was slightly
different:

PLN on one hand, and [KBC] and PERTAM NA, on

the other hand, wll each appoint one
arbitrator, in each case within thirty (30)
days after the date of a request to initiate
arbitration, who wll then jointly appoint a

third arbitrator within thirty (30) days of
the date of the appointnent of the second
arbitrator, to act as Chairman of the
Tri bunal . Arbitrators not appointed within
the time limts set forth in the preceding
sentence shall be appointed by the Secretary
General of the International Center for
Settlenent of Investnent D sputes, upon the
request of any Party.

Each contract required the appoi ntnent of arbitrators wwthinthirty
days of the notice of arbitration and provi ded for appoi ntnent by
the ICSIDin the event that a party did not do so.

Inits notice of arbitration sent to Pertam na, KBC appointed
Professor Piero Bernardini to serve as an arbitrator. Pertam na

did not designate an arbitrator within thirty days, nor did it

62 9 U S.C § 201, Art. V(1)(d).
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object to KBC s selection at that tine. By letter dated June 2,
1998, KBC notified the ICSID of Pertam na’s inaction and requested
the appointnment of a second arbitrator wunder the default
appoi nt nent provi sions of the contracts. Pertam na did not respond
to this letter. The ICSID questioned KBC about the consolidation
of clainms wunder the JOC and the ESC and KBC s wunilateral
appoi ntnent of an arbitrator. KBC responded by letter dated June
22, 1998. The ICSID confirmed receipt of KBCs letters and in a
June 29, 1998 letter to all parties, recapped the prior
correspondence, noted Pertamna’'s failure to respond, and expressed
its intent to grant KBC s request to appoint the second arbitrator.
The 1 CSID Secretary-General identified Dr. Ahned El - Kosheri as its
candi dat e and asked for any objections by July 13, 1998. The ICSID
sent all the preceding correspondence to PLN by courier and to
Pertam na by fax and courier. Despite the Secretary-Ceneral’s
invitation to do so, neither Pertam na nor PLN | odged obj ections or
responses to the proposed appointnent. On July 13, 1998, having
received no comunications from Pertamna, the ICSID notified
Pertam na and PLN of its intent to appoint Dr. El-Kosheri and made
t he appoi nt nent on July 15, 1998. Under the JOC and ESC, Professor
Bernardini and Dr. El-Kosheri then selected the chairman of the
arbitration panel, Yves Derains.

In its Prelimnary Award, the Tribunal rejected Pertam na’'s
argunent that KBC s selection of an arbitrator violated the ESC s
requi renent that KBC and Pertamna jointly nmake the nom nation.
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The Tribunal found that the parties intended to |imt that
requirenent to disputes in which PLN was opposed to KBC and
Pertam na. Because the ESC did not expressly address the nethod
for appointing arbitrators when KBC and Pertam na opposed each
other, the Tribunal found that UNCITRAL Arbitration Rules for
appoi nt nent appli ed. The Tribunal ruled that the appointnment
procedures used did not violate these rules or create aninequality
of treatnent. The Tribunal enphasized Pertamna' s failure to
nom nate an arbitrator or object to those nom nated. The district
court agreed with the Tribunal’s reasoni ng and added t hat Pertam na
had failed to denonstrate any prejudice from the appointnent
pr oceedi ngs.

On appeal, Pertamna reasserts its argunent that KBC s
unilateral selection of an arbitrator violated the ESC s
requi renent that “PLN on the one hand and [ KBC] and Pertam na, on
the other hand, wll each appoint one arbitrator.” Pert am na
contends that its interests would al ways be aligned with KBC under
the ESC, which required PLN to purchase from Pertam na the
electricity that KBC provided, and that this explains the
contractual requirenent that KBC and Pertam na agree on an
arbitrator in a dispute arising under that contract. |n response,
KBC argues that the Tribunal correctly found that a di spute between
KBC and Pertam na was possi ble under the ESC, but in the event of
such a dispute, the ESC did not provide a procedure for choosi ng an
arbitrator. KBC asserts that the Tribunal correctly found that the
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general UNCI TRAL rules for selecting an arbitrator would apply,
under which KBC, Pertamna, and PLN would each appoint an
arbitrator. In addition, KBC argues that the district court
correctly found that Pertamna had failed to object to KBC s
selection of Professor Bernardini as an arbitrator and failed to
nom nate an arbitrator despite the ICSID s requests. Finally, KBC
argues that Pertam na cannot show prejudice that would nake the
Awar d unenf or ceabl e.

The ESC arbitration clause refers to “any dispute or
difference of any kind whatsoever” arising anong “the Parties.”
Section 2 of the ESC defines “parties” to include PLN, Pertam na,
and KBC. By its terns, the arbitration clause covers a dispute
between KBC and Pertamina arising under the ESC, as well as a
dispute in which the interests of KBC and Pertam na are aligned.
If the ESC required KBC and Pertamna jointly to select an
arbitrator for disputes in which KBC and Pertam na were opposed, as
Pertam na contends, Pertam na could effectively block arbitration
under the ESC sinply by refusing to agree wwth KBCto the sel ection
of an arbitrator. Such an interpretation would neke the ESC
arbitration clause illusory. |In addition, Pertam na had nunerous
opportunities early in the proceedings to object to KBC s sel ection
of Professor Bernardini as an arbitrator and to nom nate its own
arbitrator. Pertam na did not challenge the conposition of the
arbitral panel until after the entire panel had been sel ected and
seat ed. Pertamna's failure tinely to object to Professor
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Bernardini’'s selection and to nomnate its own arbitrator was, as
the district court noted, a strategic decision that Pertam na
should not now be able to assert as a defense to enforcing the
Awar d. ©3

Pertam na has failed to neet its burden of show ng that the
Tribunal was inproperly constituted. The Tribunal reasonably
interpreted the ESC s arbitration provisions and reasonably applied
the UNCI TRAL arbitration rules. Despite nunerous opportunities,
Pertamna failed to challenge the Tribunal’s conposition until
after the arbitrators were selected. The procedural infirmties
Pertam na al | eges do not provide grounds for denyi ng enforcenent of
t he Award.

D. The Due Process Challenges to the Arbitral Award

Under Article V(1) (b), enforcenent of a foreign arbitral award

may be denied if the party challenging the award was “not given
proper notice of the appointnent of the arbitrator or of the
arbitration proceedings or was otherwi se unable to present [its]
case.”® Article V(1)(b) “essentially sanctions the application of

the forumstate s standards of due process,” in this case, United

63  Pertami na apparently argued to the Tribunal that it did not
nanme an arbitrator because it was contesting the legitimcy of the
arbitration and further contended that it did not receive certain
correspondence froml| CSI D regardi ng KBC s request that the | CSI D appoi nt
a second arbitrator. Pertami na, however, did not nake these argunents
before the district court.

64 9 US.C § 201, Art. V(1)(b).
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States standards of due process.® A fundanentally fair hearing
requires that a party to a foreign arbitration be able to present
its case.® A fundanentally fair hearing is one that “neets ‘the
m nimal requirenents of fairness’ - adequate notice, a hearing on
t he evidence, and an inpartial decision by the arbitrator.”® The
parties must have an opportunity to be heard “at a neani ngful tine
and in a neaningful manner.”®® “The right to due process does not
i nclude the conplete set of procedural rights guaranteed by the
Federal Rules of Civil Procedure.”?®°

1. The Caimthat the Final Award “Reversed” the Prelimnary
Awar d

Pertamna first contends that the Tribunal reversed the
Prelimnary Award in the Final Award wthout notice, denying
Pertam na the opportunity to be “neaningfully heard.” Pertam na
enphasi zes the Tribunal’s ruling that “a governnental decision
which prevents KBC [from perfornfing] its obligations is not

deened to be a breach of contract by Pertam na or PLN but a Force

65 Jlran Aircraft Indus. v. Avco Corp., 980 F.2d 141, 145 (2d Cir.
1992) (quoting Parsons & Wiittenore Overseas, 508 F.2d at 975).

66 Slaney v. Int’l Amateur Athletic Fed' n, 244 F.3d 580, 592 (7th
Cir. 2001); Generica, Ltd. v. Pharm Basics, lnc., 125 F. 3d 1123, 1130
(7th Cir. 1997).

67 Sl aney, 244 F.3d at 592 (quoting Sunshine Mning Co. v. United
St eel workers, 823 F.2d 1289, 1295 (9th Cir. 1987)); Generica, 125 F. 3d
at 1130 (quoting sane).

68 Jlran Aircraft Indus., 980 F.2d at 146 (citations omtted).

69 Matter of Arbitration Between Trans Chem Ltd. and Chi na Nat.
Mach. Inp. & Exp. Corp., 978 F. Supp. 266, 310 (S.D. Tex. 1997), aff’'d,
161 F.3d 314 (5th Cir. 1998).
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Maj eure event excusing KBC s nonperfornmance.”

The Tribunal stated in the Prelimnary Award that the force
maj eure cl ause in the JOC and ESC nade a “governnent -rel at ed event”
an event of force majeure only with respect to KBC. The Tri bunal
stated that Pertamna and PLN were so closely related to the
| ndonesi an governnent that a decision by the | ndonesi an gover nnent
was not a force majeure event as to them In its briefing before
the Tribunal nade its Final Award, KBC argued that wunder the
contract |anguage and given the <close relationship between
Pertam na and t he | ndonesi an governnent, Pertam na bore the risk of
|l oss froma force majeure event under the JOC and ESC. Pertam na
responded that in the Prelimnary Award, the Tribunal had ruled
that acts of force majeure by the I|Indonesian governnent are not
breaches of the JOC and ESC and that to award KBC damages woul d be
inconpatible with that ruling. In the Final Award, the Tribuna
found that the I|Indonesian governnent’s actions were an event of
force maj eure that excused KBC s failure to performunder the JOC
and ESC. The Tribunal stated that this finding did not contradict
itsruling inthe Prelimnary Award that the |Indonesi an governnent
was not a party to the JOC or ESC, because that ruling “was not
neant to express any view as to the consequences to
Pertamna . . . of a Governnental decision which prevents the
performance of the Contracts.”

The record shows that Pertam na knew it could be found |iable
for nonperformance after the Prelimnary Award had issued. After
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the Prelimnary Award issued, KBC argued to the Tribunal that
Pertam na bore the risk of nonperformance under the JOC and ESC in
the event of force majeure. KBC s argunent clearly assuned that
the Prelimnary Award allowed the Tribunal to find that the
contracts placed the risk of, and liability for, such
nonper f ormance on Pertam na. In response to that argunent,
Pertam na had, and took, the opportunity fully to present its
argunents against KBC s theory of liability.

The Final Award shows that the Tribunal considered and
rejected Pertamna’'s argunent in making its liability decision
The Tribunal concluded that the JOC and ESC al | ocated the risk of
governnent interference with the project solely to Pertam na and
PLN. In this enforcenent proceeding, Pertamna is essentially
repeating the argunents it nade to the Tribunal. The fact that
t hose argunents were presented to and consi dered by the Tribunal is
inconsistent with Pertamina's claimthat it had no notice of the
need to make the argunent to that Tribunal or the opportunity to do
so. Pertam na did not suffer the fundanental unfairness it clains,
so as to support a refusal to enforce the Award. ’®

2. The Tribunal’s Denial of a Continuance and Request for
Addi ti onal D scovery

To chal l enge KBC s contention that FPL was willing to finance

the project, Pertamna sought in the arbitration proceeding a

0 See Europcar Italia, 156 F.3d at 315 (“Absent extraordinary
circunstances, a confirmng court is not to reconsider the arbitrator’s
findings.”).
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conti nuance and di scovery of the foll ow ng docunents fromKBC, FPL,

and Caithness regarding the financing of the KBC project:

(1)

(2)

(3)

(4)

(5)

(6)

The Tri bunal

After Pertam na discovered that FPL and certain

investors 1in

All  docunments relating to efforts to
obtain financing for the Karaha-Bodas
project during the period Septenber 1997
t hrough June 1998.

Al l docunents show ng any consi deration
of providing direct financing (whether
t hr ough bri dge fi nanci ng, a | oan
guarantee, or direct equity investnent)
for the Karaha-Bodas project during the
period Septenber 1997 through June 1998.

All  docunents relating to FPL's, its
subsidiaries’, or its predecessors’
consi deration of whether to invest in the
Kar aha- Bodas proj ect.

All  docunents relating to FPL's, its
subsidi aries’, or its predecessors’
decision to invest in the Karaha-Bodas
proj ect, stated wvariously to have
occurred in md-1996 or m d-1997.

Al docunents sent by KBC to FPL, its
subsi di ari es, or its predecessors
followng the investnent identified in
1 4 and concer ni ng geot hermal expl orati on
and developnent in the Karaha-Bodas
concessi on area (whet her such expl orati on
occurred before or after the i nvestnent).

All docunents relating to evaluation by
each, any and all of KBC, FPL (or
subsi di ari es or predecessors), and
Cai thness whether to proceed with the
Kar aha- Bodas project during the period
Sept enber 1997 t hrough June 1998.

deni ed Pertam na’'s request.

KBC owned a political risk insurance

ot her

policy

underwritten by Ll oyd’ s of London, which had paid $75 million after
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the project suspension, Pertam na sought reconsideration of the
district court’s summary judgnent enforcing the Award under Rule
60(b) . The district court found that Pertamna's inability to
i ntroduce evidence of the insurance policy at the arbitration did
not prevent the presentation of its case to the Tribunal. The
district court also held that KBC s failure to bring the insurance
policy to the Tribunal’s attention did not make enforcing the Award
a violation of public policy. W agree.

“An ‘arbitrator is not bound to hear all of the evidence
tendered by the parties . . . . [He] nust give each of the parties
to the dispute an adequate opportunity to present its evidence and
argunents.’”’ |t is appropriate to vacate an arbitral award i f the
excl usi on of rel evant evidence deprives a party of a fair hearing. "
“Every failure of an arbitrator to receive rel evant evidence does
not constitute msconduct requiring vacatur of an arbitrator’s
award. A federal court nmay vacate an arbitrator’s award only if
the arbitrator’s refusal to hear pertinent and material evidence
prejudices the rights of the parties to the arbitration

proceedi ngs. " 3

1 Generica, 125 F.3d at 1130 (quoting Hotel es Condado Beach, La
Concha and Convention Ctr. v. Union de Tronquistas Local 901, 763 F.2d
34, 39 (1st Cir. 1985)); see Slaney, 244 F.3d at 592 (cautioning that
“parties that have chosen to renmedy their disputes through arbitration
rather than litigation should not expect the sanme procedures they would
find in the judicial arena”).

2 Generica, 125 F.3d at 1130; Slaney, 244 F.3d at 592.

% Hoteles Condado Beach, 763 F.2d at 40 (internal citations
onmtted).
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Al t hough the Tribunal denied Pertam na the specific discovery
it sought on the issue of FPL financing, Pertamna was able to
cross-exam ne the KBC wi tnesses who testified that FPL was wi |l ling
to provide financing for the project, Leslie Gelber and Robert
MG ath. Before those witnesses testified, Pertam na had al ready
presented substantial evidence in its response to KBC s Statenent
of Caimas to why KBC woul d not have been abl e to secure financing
for the project, enphasizing the depressed state of the |Indonesi an
econony and its unattracti veness to i nvestors. Pertam na argued to
the Tribunal that KBC had presented no docunentary evidence of
FPL’s willingness to finance the project and asserted that FPL
woul d have required such a high rate of interest because of the
risk involved as to make the KBC venture unprofitable.

The Tribunal found that “the issue renmained open in 1998 of
the ternms and conditions upon which financing could have been
obtained for the Project developnent.” The Tribunal noted that
“t he worseni ng of the econom c and political situationin |Indonesia
at the tine has to be taken into account as regards both the
condi ti ons at whi ch financing coul d have been obt ai ned and possi bl e
delays in arranging the sane.” The Tribunal, however, noted that
the parties contenplated the possibility of a delay in arranging
financi ng, because the ESC provided that the contract could be
suspended for up to tw years if KBC was unable to arrange
financing for the project. The Tribunal also noted KBC s efforts
to reinstate the project after the initial governnent suspension
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order, finding that KBC was ready and willing to secure financing
for the project. The Tribunal found the testinony of KBC s
W tnesses on financing credible, stating that it had “no
reason . . . to cast doubts about KBC s readiness, directly and/or
through its shareholders, to nmake provision thereof.” I n
determning the |l ost profits, the Tri bunal considered all the risks
of the project, including the potential difficulties in arranging
financing that Pertam na cited, and “significantly reduc[ed]” the
anmount of lost profits clainmed by KBC

In Generica, Ltd. v. Pharmaceutical Basics, Inc.,”™ the party

opposi ng enforcenent of an international arbitration award argued
that the tribunal curtailed cross-examnation of a wtness, in
violation of the party’s due process right to present its case.’
The tribunal, recognizing that it had curtailed the cross-
exam nati on, placed dimnished reliance on the wtness's
testinmony.’® The court found that by Iimting the reliance on the
Wtness' s testinony, the arbitrators elimnated the possibility of
prejudice to the party claimng a due process violation.”” The
court confirmed the award.”® As in Generica, the Tribunal appears

to have given all the evidence as to damages, including the

4125 F.3d 1123 (7th Cr. 1997).

» |d. at 1129-31.

76

o

at 1131.

77

78

o
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availability of financing, appropriate weight in determning
liability and damages.

In Tenpo Shain Corp. v. Bertek, Inc.,” the arbitral panel did

not allow a potential witness to testify on the basis that the
witness’'s testinmony was cumnulative. 8 The court vacated the
arbitral award.® The record showed that the w tness would have
testified to facts that only he could have known, naking his

testinmony essential.® Simlarly, in Hoteles Condado Beach, La

Concha and Convention Center v. Union de Tronquistas Local 901, 8

the court vacated an award because the arbitral panel refused to
give any weight to the only evidence available to the |osing
party.8 |In the present case, by contrast, the Tribunal’s | anguage
in the Final Award and the record show that the testinony about
FPL’s wil lingness to provide financi ng was only one factor rel evant
to danages. KBC raised the possibility of FPL's direct financing
only in response to Pertamna’s affirmati ve defense that KBC could
not have financed the project. Pertam na did not seek di scovery on
KBC s efforts to finance the project in the arbitrati on proceedi ng

until after KBCfiled its rebuttal to the response to the Statenent

79 120 F.3d 16 (2d Gir. 1997).

8 ]1d. at 20.

81

o

at 21.
82 | d. at 20.
8 763 F.2d 34 (1st Cir. 1985).

8 1d. at 40.
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of Claim despite the fact that Pertam na raised the issue as an
affirmati ve def ense.

The record shows that the Tribunal’s refusal to grant a
conti nuance and additional prehearing discovery did not “so affect
the rights of [Pertamina] that it nmay be said that [it] was
deprived of a fair hearing.”® Pertam na was able to present
conpr ehensi ve evidence of investnent conditions in Indonesia and
expert opinions on the availability of financing, as well as cross-
exam ne Celber and McGath on FPL's asserted wllingness and
ability to provide financing. 8

Pertam na contends that the late revelation of the political
ri sk insurance policy refutes KBC s contention in the arbitration
that FPL was willing to finance KBCto protect the $40 mllion it
had previously invested in KBC The existence of the political
i nsurance policy was not “central or decisive” to Pertamna’'s
case.® In order to show damages, KBC had to show that if the

proj ect had not been suspended, KBC coul d have proceeded to perform

85 Newar k Stereotypers’ Union No. 18 v. Newark Mrni ng Ledger Co.,
397 F.2d 594, 599 (3d Cir. 1968).

8 Pertam na acknow edges that it specifically exam ned Gel ber and
McGrat h about the existence of docunments regarding FPL's willingness to
finance the project. Pertanmi na states that the Tribunal had to instruct
McGrath to answer the question directly, denpnstrating that McGrath was
an “evasive” witness. The Tribunal observed McGrath testify and was
able to nmake the credibility judgnment that he either | acked know edge
of such docunents or was unwilling to discuss them Cf. United States
v. Garza, 118 F.3d 278, 283 (5th Cir. 1997) (noting that a district
court is in the best position to judge the credibility of w tnesses and
refusing to “second-guess” the |ower court’s judgnent on the issue).

87 Cf. Hotel es Condado Beach, 763 F.2d at 40 (denial of party’s
only evidence was ground for vacating award).
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by obtaining financing. The record anply supports KBC s position
t hat KBC and FPL had al ready i nvested substantial noney before the
| ndonesi an governnent issued its suspension order. The existence
of the political risk insurance policy is not inconsistent with the
testinony of Celber and McGath that FPL intended to finance the
project and would have done so but for the suspension decreed by
the governnent of |ndonesia. The existence of political risk
insurance for the project is not inconsistent wth FPL's
w I lingness to invest had the project not been suspended, that is,
if the risk insured against had not occurred. The Tribunal’s
damages analysis and the lost profits award depended on the
assunption that the project continued, that is, that the suspension
had not taken pl ace.

Pertamna’s argunent that KBC s political risk insurance
policy undermnes the Tribunal’s finding that the JOC and ESC
pl aced the risk of a governnent-related event on Pertamna is al so
unavailing. The Tribunal determ ned that the JOC and ESC pl aced
the risk of nonperformance due to a governnent-related event on
Pertam na based on a well-reasoned, detailed analysis of the

contract terns.® The existence of a political risk policy does not

8 See, e.qg., Talman Hone Fed. Sav. & Loan Ass’'n of Ill. v. Am
Bankers Ins., 924 F.2d 1347, 1351 (5th Cr. 1991) (quoting Republic
Nat’| Bank of Dallas v. Nat’'l Bankers Life Ins. Co., 427 S.W2d 76, 79
(Tex. App. — Dallas 1968, wit ref'd)) (“The cardinal rule of
construction as applied to all contracts is to ascertain the intention
of the parties as expressed in the |anguage used in the instrunment
itself. It is the intention and purpose of contracting parties, as
di sclosed within the four corners on the instrument which should
control .”).
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undermne this result. Moreover, the political risk policy
contained a subrogation provision that required KBC to reinburse
the insurer if KBC recovered its | osses fromanother source.?® The
exi stence of the political risk policy is not inconsistent with the
contractual allocation of risk.
The Tribunal asked McG ath whether FPL had purchased “OPIC
i nsurance,” a formof political risk insurance. MG ath responded
that he did not know the answer to the question. Pertam na’ s
counsel did not follow up on the Tribunal’s questioning. At the
conclusion of the hearing, the Tribunal chair asked the parties
whet her the di scovery requests were “mai ntained, all of them part
of them because we would |ike to know on what we have to decide.”
The response from counsel for Pertam na was as foll ows:
[ T] he purpose of discovery is to prepare for
the hearing, it is not to supplenent the
record after the hearing. So | think the

di scovery requests are noot, and if discovery
is nowpermtted, then you have to re-open the

proceedings and so on. So | treated,
notwi thstanding the fact t hat it was
theoretically open, | treated this request as

ef fectively being denied, and we went forward.

8  This subrogation provision underm nes Pertam na’s additional
argunment that, in the alternative, it is entitled to a $75 mllion
of fset fromthe political risk insurance payout. Pertam na argues that
enforcenent of the judgnment, in conbination with the i nsurance proceeds,
will permt KBC double recovery in violation of the single-satisfaction
rul e. See Tonpkins v. Cyr, 202 F.3d 770, 785 (5th Cr. 2000). The
subrogation provision of the political risk insurance policy, however,
requires that to the extent the insured obtains any recovery from a
judgnment against Pertamina, the insured is obligated to repay the

insurer. |In addition, paynent by a collateral source does not typically
di minish a judgnent debt. See G obal Petrotech, Inc. v. Engelhard
Corp., 58 F.3d 198, 202 (5th Cir. 1995). There will be no double

recovery, and Pertamina is not entitled to a credit.
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Qur request went to the purported financia

ability, the purported financing that would

have been nmade avail abl e and ot her things, and

| think the record on that has been fully

made. | am prepared to rest on that record,

and so | think the discovery requests shoul d

no | onger be in the picture.
The parties submtted extensive posttrial briefs. In the Fina
Award, issued in Decenber 2000, the Tribunal stated that al
parties had “waived their respective requests for discovery” at the
concl usi on of the hearing.

Pertam na asserts that it did not waive its requests for

di scovery because the Tribunal denied the request before the
hearing, when the discovery could have been of use. Pertam na
ignores the fact that in international comrercial arbitration, it
is not unconmmon to ask for additional discovery or information
after a hearing, to request additional sessions of a hearing to
submt nore evidence, or to file posthearing subm ssions.® Rather
than renew its requests for discovery into FPL's willingness to

finance the project or to assert a request for discovery into FPL' s

political risk insurance, Pertam na s counsel expressly stated that

% See, e.9., UNCITRAL Arbitration Rules at Art. 15(2), 29(2)
(stating that a party may request at any stage of the proceeding a
hearing for presentation of evidence and that a tribunal may reopen
hearings at any tinme upon request of a party); Jay E Genig,
Alternative Dispute Resolution with Forns, 8§ 5.76 (2d ed. 1997)
(including in a description of the customary order of arbitration
proceedi ngs the “subni ssion of post-hearing briefs”). See also Lincoln
Nat’'| Life Ins. Co. v. Payne, 286 F.Supp.2d 1023, 1026 (S.D. la. 2003);
Techcapital Corp. v. Anbco Corp., 2001 W 267010, at * 2 (S.D.N. Y. March
19, 2001); Mays v. Lanier Wrldwide, Inc., 115 F. Supp.2d 1330, 1342
(MD. Ala. 2000); |. Appel Corp. v. Katz, 1999 W 287370, at * 3 n.2
(S.D.N. Y. May 6, 1999); United Foods, Inc. v. W Conference of Teansters
Pensi on Trust Fund, 816 F. Supp. 602, 607 (N.D. Ca. 1993).
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the record had been “fully nade” and that he was “prepared to rest
on the record.” The record supports the Tribunal’s concl usion that
the discovery requests nade before the hearing had been waived.
Pertam na did not ask for discovery into political risk insurance
until it filed its Rule 60(b) notion in the district court.

The Tribunal’s denial of a continuance and additional
di scovery did not prevent Pertam na frompresenting its case, so as
to deprive it of a fair hearing. Pertam na presented anple
evidence in support of its position that KBC would be unable to
find financing. The Tribunal considered Pertam na’s evidence and
gave it considerable weight, awarding KBC danages substantially
| ower than the anmount it sought.® Pertam na has failed to showthe
prejudice required to decline enforcenent of the Award on this
gr ound.

3. The District Court’s Denial of Pertamna s Rule 56(f)
Di scovery Request

In the district court, after KBC noved for summary judgnent on
its application to enforce the Award, Pertamna noved for a
conti nuance under Rule 56(f) and sought the sane discovery on
FPL’s willingness and ability to provide project financing that it
had sought in the arbitration. The district court denied the Rule

56(f) notion.

91 KBC sought $512.5 mllion in lost profits. The Tri bunal
awar ded KBC $150 million in lost profits. The Tribunal al so awarded KBC
$111.1 mllion in | ost expenditures.
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The denial of a Rule 56(f) discovery request is reviewed for
abuse of discretion.® The district court may not sinply rely on
vague assertions that additional discovery will produce needed, but
unspecified, facts.®® “If it appears that further discovery wll
not produce evi dence creating a genuine i ssue of material fact, the
district court may, in the exercise of its discretion, grant
sunmary judgnent.”® As one court has expl ai ned:

I n judgi ng discovery requests in this context
[ of an arbitration awar d confirmation
proceedi ng], the court nust wei gh the asserted
need for hitherto undi scl osed information and
assess the inpact of granting such discovery
on the arbitral process. The inquiry is an
entirely practical one, and is necessarily
keyed to the specific issues raised by the
party chall enging the award and the degree to
whi ch t hose i ssues i nplicated factual
gquestions that cannot be reliably resolved
wi t hout sone further disclosure. %

The record shows that in the arbitration, Pertam na was able
to present substantial evidence regarding the |Indonesian econony,
the problens in securing financing for projects in Indonesia, and
the projected electrical generating capacity of the project. The

Tribunal took Pertamna s argunents into account in awarding

92 Resol ution Trust Corp. v. Sharif-Minir-Davidson Dev. Corp., 992
F.2d 1398, 1401 (5th Cir. 1993).

% Int’'|l Shortstop v. Rally’'s, Inc., 939 F.2d 1257, 1267 (5th Cir.
1991).

% Krimv. BancTexas G oup, Inc., 989 F.2d 1435, 1442 (5th Cir
1993).

9%  Lumus d obal Amazonas S.A. v. Agquaytia Energy del Peru S.R
Ltda., 256 F.Supp.2d 594, 626 (S.D. Tex. 2002) (citations omitted).
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significantly less in lost profits than KBC had sought. The
Tribunal did not solely rely on FPL’s willingness to finance the
project in determning that KBC was ready to “directly, and/or

t hrough its sharehol ders,” finance the project. The Tribunal also
| ooked to KBC' s efforts to convince the |Indonesian governnent to
restart the project in making this finding. The record supports
the district court’s denial of a continuance to permt further
di scovery on KBC s ability to finance the project.

The district court al so noted Pertam na’s counsel’s statenent
at the conclusion of the arbitration hearing that “the record on
[the financing issue] ha[d] been fully nade.” Pertam na has fail ed
to show that the discovery it sought in the district court would
have created disputed fact issues material to determ ni ng whet her
Pertamna received a fundanentally fair hearing before the
Tri bunal . % Because the issue of financing could be reliably

resol ved without the requested discovery, the district court did

not abuse its discretion in denying Pertam na’s Rule 56(f) notion. *

% See Krim 989 F.2d at 1442.

97 See Lunmus d obal Amazonas, 256 F. Supp.2d at 626; Resol ution
Trust Corp., 992 F.2d at 1401. For the sane reasons, the district court
did not err by refusing to permt additional discovery or host an
evidentiary hearing before ruling on Pertanina' s Rul e 60(b) nmotion. See
Provident Life and Accident Ins. Co. v. Goel, 274 F.3d 984, 999 (5th
Cir. 2001) (noting that the only issues on an appeal of a Rule 60(b)
notion are the propriety of the denial of relief and whether the
district court abused its discretion in denying relief).
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E. The Public Policy Challenge to the Arbitral Award

Pertam na asserts that the Award violated public policy
because it violated the international |aw doctrine of abuse of
rights. Pertam na contends that the Award i nposes punishnment for
obeyi ng a governnent decree. Pertam na al so asserts that KBC s
failure to disclose the political risk insurance policy during the
arbitration nmakes enforcenent of the Award a violation of public
policy.

Under Article V(2)(b) of the New York Convention, a court nmay
refuse to recognize or enforce an arbitral award if it “would be
contrary to the public policy of that country.”® The public policy
defense is to be “construed narromy to be applied only where

enforcenent would violate the forumstate’'s nobst basic notions of

norality and justice.”® “The general pro-enforcenent bias
informng the convention . . . points to a narrow reading of the
public policy defense.”1% Erroneous | egal reasoning or

m sapplication of lawis generally not a violation of public policy

within the neaning of the New York Convention. 1%

% 9 US.C § 201, At. V(2)(b).

% M& C Corp., 87 F.3d at 851 n.2 (quoting Fotochronme, Inc. V.
Copal Co., Ltd., 517 F.2d 512, 516 (2d Cir. 1975)); see Parsons &
Whittenbre Overseas, 508 F.2d at 974; Slaney, 244 F.3d at 593.

100 parsons & Whittenore Overseas, 508 F.2d at 973.

101 Coutinho Caro & Co. U.S.A., Inc. v. Marcus Trading, Inc., 2000
WL 435566, at *12 (D. Conn. March 14, 2000).
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An action violates the abuse of rights doctrine if one of the
followng three factors is present: (1) the predom nant notive for
the actionis to cause harm (2) the actionis totally unreasonable
given the lack of any legitimate interest in the exercise of the
right and its exercise harns another; and (3) the right is
exerci sed for a purpose other than that for which it exists.? The
abuse of rights doctrine is not established in American | aw and
KBC s actions do not neet the factors required to trigger its
application. The evidence in the record is that KBC pursued the
arbitration to recover its costs, expenses, and lost profits from
t he nonperformance of the JOC and ESC 1 The record does not
support Pertamna s argunent that enforcing the Award penalizes
obedi ence to a governnental decree. The Tribunal explained in the
Final Award that the JOC and ESC shifted the risk of | oss resulting
from a governnent-ordered suspension onto Pertam na and PLN
Pertamna 1is challenging the substance of the Tribunal’s
interpretation of the JOC and ESC. An arbitration tribunal’s
contract interpretation does not violate public policy unless it

“violates the nobst basic notions of norality and justice.” The

102 Joseph M Perillo, Abuse of Rights: A Pervasive Legal Concept,
27 Pac. L. J. 37, 47 (Fall 1995).

103 The abuse of rights doctrine is not even fully established in
Loui si ana, the Anerican jurisdiction that has invoked it. See Lloyd v.
Georgia GQulf Corp., 961 F.2d 1190, 1193 n.4 (5th Cr. 1992).

104 See Perillo, 27 Pac. L. J. at 47.

105 Sl aney, 244 F.3d at 593.
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Tribunal’s interpretation of the JOC and ESC does not approach this
steep threshol d.

KBC s failure to disclose the political risk insurance policy
does not provide a basis for refusing to enforce the Award.
Enforcenment of an arbitration award may be refused if the
prevailing party furni shed perjured evidence to the tribunal or if
t he award was procured by fraud. ' Courts apply a three-prong test
to determ ne whether an arbitration award is so affected by fraud:
(1) the nmovant mnust establish the fraud by clear and convincing
evidence; (2) the fraud nust not have been di scoverabl e upon the
exerci se of due diligence before or during the arbitration; and (3)
the person challenging the award nust show that the fraud
materially related to an issue in the arbitration. [t is not
necessary to establish that the result of the arbitration would
have been different if the fraud had not occurred.!® Courts
however, have held that an arbitration award is not fraudulently
obt ai ned when the protesting party had an opportunity to rebut his

opponent’s clains at the hearing. %

106 Karppinen v. Karl Kiefer Mach. Co., 187 F.2d 32, 34 (2d Gir.
1951) .

107 Bonar v. Dean Wtter Reynolds, Inc., 835 F.2d 1378, 1383 (11th
Cir. 1988).

108 | d

109 See Biotroni k Mess-Und Ther api egeraete GrbH & Co. v. Medford
Med. Instrument Co., 415 F. Supp. 133, 137-38 (D.N.J. 1976).
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In Biotroni k Mess-Und Ther api egeraete GibH & Co. v. Medford

Medical Instrunment Co., % the party opposing enforcenent of the

award argued that the prevailing party know ngly w thhel d evi dence
of an agreenent that underm ned its case.'! The court stated that
while the party opposing enforcenent urged fraud, the real
conplaint was that the party prevailing in the arbitration should
have presented evidence favorable to its opponent’s case.!? The
court rejected this argunent, stating that “a party cannot conpl ain
about the nonproduction of evidence when it failed to offer such

evidence itself.”13 |n Catz Anerican Co. v. Pearl Gange Fruit

Exchange Inc.,! the party opposing enforcenent did not ask the

arbitrators to bring certain witnesses before the panel, although
the prevailing party offered to make the wi tnesses avail abl e. 1®
The panel never called for the witnesses’ testinony.!® The party
opposi ng enforcenent of the award argued that the prevailing party
shoul d nonet hel ess have produced the w tnesses. The court

rejected this argunent, stating that “[a]rbitrators nust be given

110 415 F. Supp. 133 (D.N.J. 1976).
o d. at 137.

12 |1d. at 138.

EER

114 292 F. Supp. 549 (S.D.N.Y. 1968).
s |d. at 553.

us | d

117 | d
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di scretion to determ ne whet her addi ti onal evidence is necessary or
woul d sinply prolong the proceedings.”'® Because the w tnesses
were not solely within the prevailing party’ s control and there was
ot her evidence in the record supporting the other party’s position,
the court rejected the challenge to the award. 1°

Pertam na argues that KBC s failure to reveal its political
ri sk i nsurance policy anounts to m sconduct warranting a refusal to
enforce the Award. There is no evidence in the record that KBC
deli berately msled the Tribunal. Wen the question of political
ri sk insurance arose and was not clearly resolved, Pertam na had
the opportunity to ask additional questions, which it chose not to
pur sue. The Tribunal gave Pertamina an opportunity to pursue
di scovery requests, which it declined. KBC s failure to produce
evidence of political risk insurance, given Pertam na s decisions
not to pursue the subject, does not violate public policy. The
district court did not err in refusing to deny enforcenent of the
Award on the basis of a public policy violation or in refusing to
grant a newtrial on the basis of Rule 60(b). 1%

F. The Effect of the |Indonesian Court’s Annul nent of the
Arbitral Award

118 | d

119 | d

120 Cf. Biotronik, 415 F. Supp. at 138; Catz Anerican, 292 F. Supp.
at 553; see Goel, 274 F.3d at 999 (noting that the only issues on an
appeal of a Rule 60(b) notion are the propriety of the denial of relief
and whet her the district court abused its discretionin denying relief).
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Pertam na filed an annul nent action in the Central District
Court of Jakarta, Indonesia in March 2002. That court annulled the
Award on August 27, 2002. Pertam na now contends that the
| ndonesi an court’s annul nent is a defense to enforcenent under the
New York Conventi on. KBC responds that Indonesia cannot be a
proper forum for annul nent because Switzerland is the country of
primary jurisdiction.

Pertam na argues that the New York Convention permts nore
than one country to have primary jurisdiction over an arbitration
awar d. Pertam na contends that the Convention’s |anguage
permtting annul ment by a court in “the country in which, or under
the law of which, that award was nmade” allows for two potentia
primary jurisdiction countries — the country who hosted the
arbitration proceeding, and the country whose arbitral procedural
| aw governed that proceeding.!! Using this reasoning, Pertan na
suggests that both Switzerland (the host country) and |ndonesia
(the country of governing |law) have primary jurisdiction over the
arbitration in this case.

Pertam na correctly observes that the Convention provi des two
tests for determ ning which country has primary jurisdiction over

an arbitration award: a country in which an award is made, and a

121 The | anguage, “‘the conpetent authority of the country .
under the law of which, that award was made’ refers exclusively to
procedural and not substantive |law, and nore precisely, to the regi nen
or schene of arbitral procedural |aw under which the arbitration was
conducted, and not the substantive law . . . applied in the case.”
Int’'| Standard Elec. Corp., 745 F. Supp. at 178; see Al ghanim 126 F.3d
at 21; M& C Corp., 87 F.3d at 848.
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country under the law of which an award is made.!?2 The New York
Convention suggests the potential for nore than one country of
primary jurisdiction. Courts and scholars have noted as nuch. %3
Pertam na cites one such scholar as support for its position:

[Al]mbiguity is derived fromthe fact that the
formula does not indicate whether the party
seeki ng the annul nent of the award nust choose
between the court at the seat of the
arbitration and the one located in the country
under the law of which the award is made — if
the two are distinct — or whether it may seek
annul nent jointly or alternatively before both
courts. . . . Article V(1)(e) of the New York
Convention could [ ] be construed as referring
to the courts of only one country while giving
t he party seeki ng t he annul nment t he
possibility to choose between the two
countries should the two be distinct.

Al t hough an arbitration agreenent may nake nore than one country
eligible for primary jurisdiction under the New York Conventi on,
the predom nant viewis that the Convention permts only one in any
gi ven case. % “IMany comentators and foreign courts have

concl uded that an action to set aside an award can be brought only

122 9 U S.C § 201, Art. V(1)(e).

123 See, e.qg., Int’'l Standard Electric Corp., 745 F. Supp. at 177
(quoting Al bert Jan van den Berg, The New York Arbitration Convention
of 1958 350 (Kl uwer 1981)); Paul Sanders, The New York Convention on the
Recognition and Enforcenent of Foreign Arbitral Awards, 6 Netherl ands
Int’I L. Rev. 43, 56 (1956).

124 Ham d G Gharavi, The International Effectiveness of the
Annul ment _of An Arbitral Award (2002).

125 “The reality, however, seens to be that the Article V(1) (e)
fornmul a enabl es enforcement courts to refuse enforcenent of an award
annul | ed by the conpetent court of the country in which the award was
made even if (i) the award was rendered pursuant to the laws of a third
State and (ii) annul nent proceedi ngs were pendi ng before the court of
the country under the |aw of which the award was made.” 1d.
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under the donmestic law of the arbitral forum”!® Pertamna’s
expert on international arbitration filed a report in the district
court, stating that “there can be only one country in which the
courts have jurisdiction over an annulnent.”!?” |n its notion to
the district court to set aside judgnent under Rule 60(b),
Pertam na conceded that “[a] primary jurisdiction has exclusive
authority to nullify an award on the basis of its own arbitration
law.” Such “exclusive” primary jurisdiction in the courts of a
single country is consistent with the New York Convention’'s

purpose; facilitates the “orderliness and predictability” necessary

126 Alghanim 126 F.3d at 22 (citing comentary that the country
of origin of the award is the only country with primary jurisdiction).

127 Suppl enent al Expert Report of Albert Jan van den Berg, p. 20.
O hers agree. Professor Paul Sanders concl udes that regardl ess of any
anbiguity, Article V(1)(e) grants primary jurisdiction to the courts of
only a single country:

[ T] he suspensi on nust have been ordered by or the
application for suspension nust have been nmade to
a “conpetent authority of the country in which, or
under the |law of which, that award was made.”
Here only one conpetent authority is neant; either
the Court of the country where the award was nade,
or the Court of the country under the | aw of which
the award was nmade. These |ast words were added
on a Russian proposal to cover the case that an
award has been made f.i. in Germany under French
procedural law. |In that case the suspension . .

according to the Convention should have to be
demanded in France and not in Germany.

Sanders, New York Convention at 56. In his expert report for KBC
Prof essor Allen Scott Rau enphasized that “there is only one nationa
court system that has jurisdiction to consider an application for
annul ment _of an award.” Schol ar Jan Paul sson submts “the fact is that
setting aside awards under the New York Convention can take place only
inthe country in which the award was nade.” The Rol e of Swedish Courts
in Transnational Commercial Arbitration, 21 Va. J. Int’'l L. 211, 242
(1981).
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tointernational comercial agreenents; and i npl enents the parties’
choice of a neutral forum 1%

In this case, both of the New York Convention criteria for the
country with primary jurisdiction point to Switzerland — and only
to Switzerland. ! The Award was nade in Switzerland and was nade
under Sw ss procedural |aw. The parties’ arbitration agreenent
designated Switzerland as the site for the arbitration. Thi s
desi gnation presunptively designated Sw ss procedural |aw as the

lex arbitri, in the absence of any express statenent nmaki ng anot her

country’s procedural |aw applicable.
Pertamna’s own conduct during and after the arbitration

evidences its intent to have Swi ss procedural |aw apply and to have

1286 For exanple, “having a double test, i.e. that of the place of
arbitration and that of the | aw governing the arbitration, can give rise
to discrepancies.” Andr eas Bucher and Pierre-Yves Tschanz,

International Arbitration in Switzerland 164 (1988). As one source has
expl ai ned:

For instance, the Federal Republic of Gernany does
not defi ne German awar ds as awar ds nade i n Ger many
but as awar ds governed by German | aw wher ever t hey
are made. As a result, an award purporting to be
made in Switzerland under German arbitration |aw
is considered as a Swiss award in Switzerland and
as a German award in Gernany, with the result that
such award coul d be chall enged in both countri es.
In the reverse situation of an award made in
Germany purportedly under Swiss arbitration |aw,
such award is considered as Swiss in Germany and
as German in Switzerland (since the place of
arbitrationis in Germany). As a result, such an
award cannot be challenged in either country, but
can only be recognized (or denied recognition)
under the New York Conventi on.

129 See Alghanim 126 F.3d at 21; M & C Corp., 87 F.3d at 848.
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Switzerland be the country of primary jurisdiction over the Award.
During the arbitration, Pertam na asserted that Sw ss procedural
| aw appl i ed. When it lost the arbitration, Pertam na asked the
Swiss court to set aside the Award, acknow edging that the Sw ss
courts had primary jurisdiction. Wile that appeal was pending,
Pertam na urged the district court in the enforcenent proceeding
that the Swi ss court had exclusive primary jurisdiction — until the
Swi ss courts rejected Pertam na' s appeal . 130

Under the New York Convention, the parties’ arbitration
agreenent, and this record, Switzerland had primary jurisdiction
over the Award. Because Indonesia did not have primry
jurisdiction to set aside the Award, this court affirns the
district court’s conclusion that the |Indonesian court’s annul nent
ruling is not a defense to enforcenent wunder the New York
Convent i on.

[, Concl usi on

Pertamna’s challenges to the district court’s decision
affirmng the Anmard are w thout nerit. The summary judgnent

enforcing the Anard i s AFFI RVED.

130 The district court found that Pertam na “specifically,
repeat edl y and unequi vocal | y" argued that Swiss arbitration | aw appli ed
in the arbitration. See note 24.

131 The Hong Kong court enforced the Award after the |Indonesian
court issued its annulnent ruling, stating that “the fact that the court
in Indonesia has now annulled the award under its own law is also a
matter which has no effect on this court’s task.” Hong Kong deci sion
at 12.
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