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BY THE COURT:

Twenty-four state prisoners filed a prose civil rights action

contesting the conditions of their confinenment. The district court

ultimately dismssed plaintiffs’ conplaint, and a notice of appeal



was tinely filed, purportedly on behalf of all plaintiffs, but
signed only by plaintiff Desnond Phillips.

The clerk of this court advised Phillips that the appeal was
proceeding as to Phillips only because his was the only signature
on the notice. The non-signing appellants were sent a copy of this
letter. Plaintiff Garry ©More subsequently requested that the
appeal be reinstated as to all of the appellants. He argued that,

under Becker v. Mntgonery, 532 U S. 757 (2001), the failure to

sign a notice of appeal was a nonjurisdictional defect that could
be cured by correcting the om ssion. The clerk’s office inforned
Moore that it was taking no action with respect to his request and

directed his attention to this court’s opinion in MKkeska v.

Collins, 928 F.2d 126 (5th Cr. 1991), holding that in cases
involving mul ti ple pro se appel lants, in which the notice of appeal
was signed by less than all the appellants, each non-signing
appel lant nmust file a notice of appeal within the tinme allowed by
FED. R App. P. 4(a) or the appeals of the non-signing appellants
shoul d be dism ssed. More responded that the appeals of the non-
signing appellants could not be dism ssed under M keska until the
court first inquired whether those parties had an intent to appeal
and because, under M keska, the defect in the notice of appea
could be cured by the signatures of the non-signing parties. The
clerk’s office responded that inquiries into the non-signing

parties’ intent to appeal woul d have been noot because, by the tine



the notice of appeal was docketed in this court, the tinme to appeal
under FED. R App. P. 4(a) had expired.

Moor e subsequently filed a notion for reconsideration of the
clerk’s refusal to reinstate the appeal as to all appellants. The
clerk’s office then notified the non-signing appellants that they
had 30 days to submt a signed notice of appeal and that the issue
of whether their appeals would be reinstated woul d be submtted to
this court. Signed notices of appeal were received by all but two
of the appellants.

Atinmely notice of appeal is a prerequisite to the exercise of

jurisdiction by this court. Dison v. Wiitley, 20 F.3d 185, 186

(5th Gr. 1994). Feb. R App. P. 4(a)(1) requires that the notice
of appeal in a civil action be filed within 30 days of entry of the
j udgnment or order fromwhich appeal is taken. Any other party who
W shes to appeal has 14 days after the initial notice was filed to
pursue an appeal. Feb. R App. P. 4(a)(3); see also FED. R Arp. P.
4(c)(2).

Noti ces of appeal are subject to the requirenents of FeED. R

Gv. P. 11(a). See Gonzales v. Watt, 157 F.3d 1016, 1021-22 (5th

Cir. 1998). Relevant provisions of Rule 11 provide:

(a) Signature. Every pleading, witten notion, and ot her paper
shall be signed by at |east one attorney of record in the

attorney’s individual nane, or, if the party 1is not
represented by an attorney, shall be signed by the
party. . . . An unsigned paper shall be stricken unless

om ssion of the signature is corrected pronptly after being
called to the attention of the attorney or party.

In MKkeska, we held that to be valid as to a specific
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appellant, a nulti-party pro se notice of appeal nust be signed by
that appellant. Mkeska, 928 F.2d at 126. W further instructed
that “when a tinely filed multi-party pro se notice of appeal that
fails to bear what purports to be the signature of one or nore of
the persons |isted as appellants, the clerk of this court shall,
pursuant to FeD. R App. P. 4(a)(3), notify the non-signing
appellant[s] of the right to file a notice of appeal ‘wthin 14
days after the date on which the first notice of appeal was fil ed,
or within the tinme otherwise prescribed by . . . Rule 4(a),
whi chever period | ast expires.”” |d. “The witten notification of
a party’'s intent to appeal, signed by the subject appellant shal

be deened tinely filed if received by the district clerk or our
clerk of court within the tinme allowed by FED. R AprpP. P[.]

4(a)(3).” Id. In Carter v. Stalder, 60 F.3d 238, 239 (5th GCr.

1995), the clerk’s office did not give the non-signing appellants
the notice required by Mkeska because it was unsure whether the
notice of appeal was tinely. W concluded that, after the 14-day
period under Rule 4(a)(3) had expired, the non-signing appellant
coul d not appeal, “despite the |ack of Mkeska notice.” 1d.

Qur holdings in Mkeska and Carter, however, are not able to
be reconciled with the Suprene Court’s Becker decision. |n Becker,
a state prisoner instituted a pro se civil rights action contesting
condi tions of confinenent. 532 U S. at 760. Becker’'s tinely, pro

se notice of appeal contained his nane on a signature |line, typed,



but not hand-signed. 1d. at 761. Becker’s appeal was docket ed,
and a briefing schedule was set. 1d. Sone six nonths later, on
its own notion, the Sixth Crcuit dismssed the appeal for |ack of
jurisdiction because of the want of a handwitten signature on the
notice of appeal. Id. No court officer had earlier called
Becker’s attention to the need for a signature, nor had Becker been
af forded an opportunity to cure the defect. 1d. Becker filed an
unsuccessful notion for reconsideration, to which he attached a
new, signed notice of appeal. Id. The Suprene Court granted
certiorari to address the questi on whet her Becker’s failure to sign
his tinmely-filed notice of appeal required the Court of Appeal to
dismss his appeal. 1d. at 762.

The Court stated: “As plainly as Cvil Rule 11(a) requires a
signature on filed papers, [] sothe rule goes onto provide inits
final sentence that ‘om ssion of the signature’ may be ‘corrected
pronptly after being called to the attention of the attorney or

party. Becker, 532 U.S. at 764. “‘Correction can be made,’ the
Rul es Advi sory Comm ttee noted, ‘by signing the paper on file or by
submtting a duplicate that contains the signature.’” Id.
(citation omtted). The Suprene Court further concluded that Rule
11's signature requirenment was nonjurisdictional. Id. at 766.
Accordingly, in Becker, the Court reversed the dismssal of a pro

se prisoner’s appeal for failure to conply with Rule 11's signature

requi renment. The Court stated that the “[petitioner] proffered a



correction of the defect in his notice in the manner Rule 11(a)

permts--he attenpted to submt a duplicate containing his

signature. . . and therefore should not have suffered dismssa
for nonobservance of the Rule.” 1d. at 765.

In Casanova v. Dubois, 289 F.3d 142, 145 (1st Gr. 2002),

several inmates filed a civil rights conplaint which was di sm ssed
by the district court. One inmate, Casanova, filed atinely notice
of appeal, purportedly on behalf of all of the appellants; however,
the notice contained only his signature. Id. at 146. Ei ght een
months after the notice of appeal had been filed, the appellees
argued that the appeal should be dism ssed as to the non-signing
appellants. |d. at 145-46. The First Crcuit noted that it was
i npossible to tell if the non-signing appellants had intended to
appeal during the brief w ndow of opportunity provided by the
federal rules for filing an appeal. 1d. at 146. The First Grcuit
could surm se that they intended to appeal, however, because when
the prisoners were given the opportunity to signify their desire to
join in the appeal by providing signatures for the notice of
appeal, they did so wwthin the tine frame provi ded by the appell ate
court. 1d. The First Grcuit therefore concluded that, based upon
Becker, the dism ssal of appeal as to the inmates who did not
originally sign the notice of appeal was unwarranted. |d.

The Suprene Court’s holding in Becker, that the signature
requi renent on a notice of appeal is not jurisdictional and may be
cured if properly supplied once omssion is called to a party’s

6



attention, effectively overrul es our holdings in Mkeska and Carter

that the signature requirenent can be cured only within the tinme
for filing a notice of appeal under FeD. R ApP. P. 4(a).
Accordi ngly, based upon Becker and in agreenent with our sister
circuit’'s reasoning in Casanova, we grant Moore's notions to
reinstate the appeal and to reconsider the clerk’s refusal to do
so, and we reinstate the appeal as to those appellants who were
named in the original notice of appeal and who have now submtted
signed copies of the notice of appeal. The appeals of the two
appel I ants, Edgar Monroe and Donni e Singleton, who still have not
signed the notice of appeal, are not reinstated, however.

MOTI ONS TO REI NSTATE APPEAL AND TO RECONSI DER GRANTED, APPEAL
REI NSTATED AS TO ALL APPELLANTS EXCEPT EDGAR MONRCE AND DONNI E

SI NGLETON
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