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DeMoss, Circuit Judge:

Plaintiff-Appellant, Lester Witehead (“Witehead”), appeals
the dismssal of his intentional tort clains against Defendant-
Appel  ee, his enployer’s workers’ conpensation insurance carrier,
Zurich Anerican |Insurance Conpany (“Zurich”). The district court
di sm ssed Wiitehead' s claimas premature because he had failed to
exhaust his admnistrative renedies. The district court also
denied Wiitehead’'s notion to anmend his conplaint and add his

enpl oyer as a def endant.



BACKGROUND

Wi tehead is an enployee of F.E. Mran, Inc. Fire Protection
(“Moran”). Moranis not a party to this action. Zurichis Mran's
wor kers’ conpensation insurance carrier. Zurich is the Defendant -
Appel l ee in this case.

Wi tehead injured his | eg on the job on July 12, 2000. He was
taken to an energency roomthat day by anot her Mdran enpl oyee. He
returned to work the next day but was sent hone because he was
unable to work. On Septenber 5, 2000, Whitehead underwent a
surgical procedure on his leg. Wilitehead initially alleged that
his work-related injury had caused the recurrence of his non-
Hodgki ns | ynphoma, which had been in remssion. He |later wthdrew
this allegation.

Although it is <clear that Witehead filed a workers’
conpensation claim with the Mssissippi Wrkers’ Conpensation
Comm ssion (“Comm ssion”), it is unclear when he did so. Zurich
did not learn of Whitehead’ s injury until October 16, 2000. In any
event, Witehead filed a petition to controvert his workers’
conpensati on case on March 16, 2001. Zurich filed an answer to the
petition on April 9, 2001, contesting the nature, degree, and
extent of Whitehead’' s disability and the causal connection between
the injury and his nedical expenses. On August 3, 2001, Zurich
paid for the enmergency room treatnent Witehead received in July

2000. On Cctober 17, 2001, Zurich paid Witehead $1582.15 for



tenporary total disability benefits covering the period between
Septenber 5, 2000, the day of Whitehead s | eg surgery, and Cct ober
9, 2000.

On June 7, 2001, Whitehead sued Zurich in state court alleging
both negligent and bad faith failure to investigate his workers’
conpensation claimand to conpensate himfor his nedical expenses
and | ost wages. He sought conpensatory and punitive danmages.
Zurich renoved the suit to the Northern District of M ssissippi on
July 5, 2001. Wi t ehead several tinmes unsuccessfully noved to
anend his conplaint to nane Moran as a defendant. The district
court subsequently granted Zurich’s notion to dism ss and di sm ssed
the case wi thout prejudice, concluding that Witehead s suit was
premat ur e because hi s workers’ conpensation clai mwas still pending
before the Comm ssion. The district court did not permt Whitehead
to anend his conpl ai nt and add Moran because the court believed the
i ssue noot due to its ruling that the case nust be dism ssed as
pr emat ur e. This appeal followed the district court’s denial of
Wi tehead’ s notion to reconsider.

On Sept enber 2, 2003, counsel for Witehead filed a Suggestion
of Death and Motion for Substitution of Plaintiff/Appellant with
this Court. Lester Wiitehead died on July 16, 2003, due to health
reasons not related to injuries at issue in this litigation.
Wi t ehead’ s counsel requested that Whitehead' s only natural child,
only naned heir, and personal representative, Bryan O Neal
Wi t ehead, be permtted to be substituted for Wi tehead. At oral
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argunents on Septenber 4, 2003, the panel requested that both
parties submt letter briefs to the Court concerning whether
Wi t ehead’ s cl aim before the Comm ssion survives and whether his
civil claimfor bad faith survives. Because we are affirmng the
district court’s dismssal of Whitehead' s claimwthout prejudice
and it appears that Witehead’s claim for benefits under the
M ssi ssi ppi Wrkers’ Conpensation Act survives to his heirs and
i kewi se the executor of his estate may refile his civil claimat
the appropriate tinme, Witehead’s death does not affect this
current appeal.

Dl SCUSSI ON

Whet her the district court erred in granting Zurich’s notion
to dism ss.

W review a district court’s dismssal pursuant to Rule
12(b) (6) of the Federal Rules of Civil Procedure de novo, applying

t he same standards foll owed bel ow. Kaiser Al um num & Chem Sal es,

Inc. v. Avondale Shipyards, Inc., 677 F.2d 1045, 1050 (5th Gr.

1982). In deciding a Rule 12(b)(6) notion, we accept all factual
all egations nade by the plaintiff as true and resol ve any doubts
about the sufficiency of the evidence in his favor. 1d. Di sm ssal
is warranted only if *“it appears beyond doubt that the plaintiff
can prove no set of facts in support of his claim that would
entitle himto relief.” 1d. Further, a case may be dism ssed
W thout prejudice for failure to exhaust adm nistrative renedies

under Rule 12(b)(6). Taylor v. United States Treasury Dept., 127




F.3d 470, 478 n.8 (5th Gr. 1997). |In determ ning whether a party
nmust exhaust adm ni strative renedi es, a federal court bal ances the
individual’s interest in “retaining pronpt access” to the federal
courts against the “institutional interests favoring exhaustion.”

Zephyr Aviation, L.L.C v. Dailey, 247 F.3d 565, 570 (5th Cr.

2001) .

The M ssissippi Wrkers’” Conpensation Act provides that
statutory conpensation is the exclusive renedy available to an
enpl oyee who suffers an injury on the job:

The liability of an enpl oyer to pay conpensati on shall be
exclusive and in place of all other liability of such
enpl oyer to the enployee . . . or otherwise from such
enpl oyer on account of such injury or death, except that
if an enployer fails to secure paynent of conpensation as
required by this chapter, an injured enployee . . . may
elect to claim conpensation under this chapter, or to
mai ntain an action at | aw for damages on account of such
injury or death .

M ss. Code Ann. 8 71-3-9 (2000). This statute bars an enpl oyee’s
common law tort action against his enployer’s insurance carrier
based on a negligent failure to pay workers’ conpensati on benefits.

Taylor v. United States Fid. & Quar. Co., 420 So. 2d 564, 566

(Mss. 1982).! It does not, however, prevent the enpl oyee’s action
against the carrier “for the comm ssion of an intentional tort”

i ndependent of the conpensable injury. Sout hern Farm Bureau Cas.

Ins. v. Holland, 469 So. 2d 55, 59 (Mss. 1984). In particular

the enployee can sue the carrier for bad faith refusal to pay

1 Wi t ehead has not appeal ed the district court’s di sm ssal of
hi s negligence claim



benefits owed because such a claimarises not fromthe work-rel ated
injury but from an independent act that is not conpensabl e under
the Workers’ Conpensation Act. Id. at 58-59.

The M ssissippi Suprene Court, however, has required the
exhaustion of the admnistrative renedial process before an
intentional tort claimagainst a carrier can be brought. Wlls v.

Franklin Corp., 797 So. 2d 973, 977 (Mss. 2001) (en banc). I n

Walls, the court held that an enpl oyee cannot allege that a carrier
has refused to pay for certain nedical services and supplies in bad
faith in the absence of a determnation by the Comm ssion that
those services and supplies were reasonable and necessary. Id.
The Walls court examned the earlier M ssissippi Suprene Court
cases dealing with viable bad faith clains and determ ned that
al though in those cases the court did not require exhaustion of
admnistrative renedies it appears that exhaustion was either not
an issue or the plaintiffs had exhausted their admnistrative
remedies prior to bringing the bad faith suit. Id. at 975-76

(di scussing Leathers v. Aetna Cas. & Sur. Co., 500 So. 2d 451

(Mss. 1986); MCain v. Northwestern Nat’'l Ins. Co., 484 So. 2d

1001 (M ss. 1986); Luckett v. M ssissippi Wod Inc., 481 So. 2d 288

(Mss. 1985); Holland, 469 So. 2d at 55)). Utimtely in Walls,
the M ssissippi Suprene Court reinstated the |lower state circuit

court opinion which held that exhaustion of the adm nistrative
remedial process is a nandatory condition precedent to the
mai ntaining of a ‘bad faith’ suit for an allegedly wongful denial
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of any workers[’] conpensation benefits.’”” 1d. at 975 (quoting the
j udgnent of the Chickasaw County Circuit Court).
As the district court noted in its October 3, 2002, Oder,

Vlls requires that the Mssissippi Wrkers’ Conpensati on

Comm ssi on make a determ nation as to whether \Witehead' s cl ai ned
benefits are reasonable and necessary before he can conmence a
civil action for denial of benefits. Therefore, the district court
did not err in dismssing wthout prejudice Witehead s case.

1. Wether the district court erred in denying Witehead s notion
to anmend his conplaint to add Moran as a defendant.

The M ssi ssi ppi Suprenme Court has al so hel d that enpl oyees are
allowed to bring bad faith failure to pay cl ai ns agai nst enpl oyers.
Luckett, 481 So. 2d at 290 (“Today we extend Holland to include a
bad faith refusal action against the enployer, as well as the
carrier, and hold that [the plaintiff] may recover if he can prove
his claim”); Holland, 469 So. 2d at 58-59. Yet, the sane
exhaustion requirenment applies to any potential cl ai mwitehead may

have agai nst Moran. See Sawyer v. Head, 510 So. 2d 472, 474 (M ss.

1987) . Therefore, the district court did not err in denying
Wi t ehead’ s notion to anmend.

CONCLUSI ON

Having carefully reviewed the record of this case, the
parties’ respective briefing and argunents, for the reasons set
forth above and essentially for the reasons given by the district

court, the denial of Whitehead s notion to amend and the di sm ssal



of his claimw thout prejudice are affirned.

AFF| RMED.



