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KING Chief Judge:

Def endant - Appel | ant Ri cardo Macias |Infante appeals his
conviction and sentence for conspiracy to distribute and to
possess with intent to distribute marijuana, conspiracy to inport
marij uana, and possession with intent to distribute marijuana.
For the follow ng reasons, we VACATE and REMAND to the district
court for a determnation on the question whether Infante’s trial
counsel s conflict of interest adversely affected his
representation.

BACKGROUND



By a grand jury indictnent returned on January 9, 2001,
Def endant - Appel | ant Ri cardo Infante and four co-defendants! were
charged in a twelve-count indictnent in the Pecos Division of the
Western District of Texas. Only counts one, two, and ten of the
indictnment inplicated Infante. The charges against himwere: (1)
conspiracy to distribute and to possess with intent to distribute
more than 1,000 kil ogranms of marijuana in violation of 21 U S. C
88 841(a)(1) and 846 (Count One); (2) conspiracy to inport nore
than 1,000 kil ograns of marijuana from Mexico to the United
States in violation of 21 U S.C. 88 952(a), 960, and 963 (Count
Two); and (3) possession with intent to distribute, or aiding and
abetting the possession with intent to distribute, nore than 100
kil ograns but |less than 1,000 kil ograns of marijuana on June 29,
2000 in violation of 21 U S.C. 8§ 841(a)(1) and 18 U.S.C. § 2
(Count Ten). The indictnment charged Infante with participation
in a conspiracy spanning from January 23, 2000 to July 14, 2000.
It charged himwith only a single substantive count (Count Ten),
relating to a drug-trafficking incident occurring on June 29,
2000.

Infante pled not guilty to all counts on January 12, 2001.

Hi s case was tried before a jury on August 20 and 21, 2001. At

! The four co-defendants were Ranbn Manuel Sanchez, Sau
Mont oya Sal ci do, Maria Teresa Zubi a- Sal gado, and Mayl a Breni sa
Pol anco- Pando. Sanchez was severed prior to trial. Salcido
remains a fugitive. Zubia-Sal gado and Pol anco- Pando bot h pl ed

guilty.
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trial, the governnent presented evidence to establish six
different incidents in which nenbers of the all eged conspiracy
wer e apprehended while transporting marijuana from Mexico into
the United States.? First, the government introduced evi dence
that on January 23, 2000, Zubi a-Sal gado and Pol anco- Pando were
st opped at a checkpoint south of Marfa, Texas while driving a
pi ckup truck that was found to have a hi dden conpart nent
contai ni ng 369. 86 pounds of marijuana. Neither Zubia-Sal gado nor
Pol anco- Pando testified at Infante's trial.

Second, the governnent presented evidence that on January
29, 2000, Juan Gall egos-Natera was intercepted in or around
Al pi ne, Texas while driving a pickup truck with a secret
conpartnent containing 290.72 pounds of marijuana. Natera
testified that he was prom sed paynent by Sanchez, whom he net
through a friend, for transporting the marijuana from Mexico into
Texas. However, he stated that he had never net nor heard of
| nf ant e.

Third, the governnent set forth evidence that on February
26, 2000, the border patrol stopped Kristy Navarette and Lionel
Canpos, Sal cido’s nephew, while driving a Ford Bronco through the

checkpoi nt south of Marfa, Texas. The border patrol discovered

2 The evidence presented in relation to each incident
i ncluded the testinony of border patrol agents, Drug Enforcenent
Agency (“DEA’) agents, and immgration inspectors who were
i nvol ved in the apprehension of the drug snmugglers. Wth the
exception of one incident, the governnent al so presented the
testinony of the apprehended drug snuggl ers thensel ves.
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96. 52 pounds of marijuana hidden in the Bronco’'s gas tank.
Navarette admtted that she had transported drugs across the
border on a nunber of other occasions before being caught on
February 26, 2000. She stated that she had used a Ford Bronco
and a bl ue 1995 Chevy Suburban on those occasions. Navarette
further testified that Canpos, Sanchez, and Sal cido were all

pl ayers in the drug-trafficking operation with which she was

i nvol ved, that Salcido is a known drug trafficker in the Qi naga,
Mexi co area, and that she had net Pol anco-Pando at sonme point in
connection with this operation as well. However, she indicated
t hat she never had net nor heard of Infante.

Fourth, the governnent presented evidence that on May 10,
2000, Benjam n Bell oc was stopped at the checkpoint south of
Marfa while driving a pickup truck that was di scovered to have a
hi dden conpartnent containing 285.3 pounds of marijuana. Belloc
admtted that Sanchez hired himto transport the marijuana into
the United States and that he had snuggled drugs into the United
States on at |east five separate occasions. He testified that he
had previously used a black truck, a red and gray Ford truck, and
a bl ue Suburban on those occasions. He also stated that he did
not know I nfante and never had seen hi m before.

Fifth, the governnent introduced evidence that on June 29,
2000, the border patrol stopped Benigno Castellon while he was
driving a Suburban that was found to have a secret conpartnent
containing 715.46 pounds of marijuana. Castellon testified that
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prior to being arrested for drug trafficking, he had worked at

I nfante’ s auto-nechanic shop, Infante Motors. He stated that he
had gone to Mexico with Infante on or about June 18, 2000, where
he nmet Sal cido, who is Infante’s brother-in-law. Castellon
testified that he agreed at that tine to transport his first |oad
of marijuana (roughly forty-seven pounds) into the United States
i n exchange for $2,000. Castellon stated that he delivered the
first marijuana |l oad from Mexico to Infante’s house. He further
testified that on June 29, 2000, Infante drove himto the bus
station so that he could travel to Mexico, pick up the Suburban
containing a second |oad of marijuana, and drive it back to
Texas. It was while transporting this second | oad that Castellon
was apprehended by the authorities. The Suburban that Castellon
was driving when he was arrested was confiscated. An exam nation
of the inpounded Suburban revealed that it had been freshly
painted and that it was bl ue underneath the new coat of white

pai nt .3

3 The governnent concedes that Castellon is the only
apprehended drug snuggler to inplicate Infante directly.
However, the governnent also introduced phone records show ng
that Infante’s cell phone had been used to call certain players
in the cross-border drug runs descri bed above. For exanpl e,
between April 8 and July 29, 2000, twelve calls were made from
Infante’s cell phone to Canpos’s phone. Between June 25 and June
28, 2000, roughly twenty calls were nmade from Sanchez’ s cel
phone to Infante’s cell phone. On June 25, 2000, five calls were
made fromiInfante’ s cell phone to Sanchez’s cell phone and three
calls were made fromiInfante’'s cell phone to Salcido’ s cel
phone. Between May 18 and June 28, 2000, eight calls were made
fromiInfante’s to Castellon’s phone. After Castellon was
arrested on June 29, Infante’'s cell phone was used to call the
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Si xth, the governnent presented evidence that on July 14,
2000, Barbara Ri vera-Hernandez was apprehended while driving a
pi ckup truck between 100 and 200 yards fromthe US-Mexico border
in Presidio, Texas. The border patrol discovered 341. 24 pounds
of marijuana hidden in a conpartnent under the floor-board of the
truck. Rivera-Hernandez testified that Salcido, a known drug
trafficker, had arranged for her to transport the marijuana into
the United States. She also testified that she did not know
| nf ant e.

On August 21, 2001, the jury found Infante guilty of al
three counts of the indictnent. However, the jury found Infante
guilty on the conspiracy counts with respect to only between 100
and 1,000 kilograns of marijuana, in contrast to the indictnent,
whi ch charged Infante with conspiracy involving nore than 1, 000
kilograns. Wth respect to Count One, the jury expressly noted
on its verdict formthat it found Infante guilty only “as of June
29, 2000.” The district court interpreted this note to nean that
the jury found that Infante was involved only in the one
transaction, which involved Castellon and occurred on June 29,
2000. Accordingly, the district court directed the probation
of ficer assigned to Infante’s case to take into consideration the
anount of marijuana involved only in that single transacti on when

preparing the presentencing report (“PSR’). The probation

Presidio County Sheriff’'s Ofice, the Presidio County Jail, the
Brewster County Sheriff’'s Ofice, and the Brewster County Jail.
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officer conplied with this instruction, listing 324.53 kil ograns
(715. 46 pounds) as the anmount of marijuana attributable to
Infante.* The PSR, applying the 2001 edition of the U S.
Sent enci ng Cui del i nes Manual, recommended a base offense | evel of
twenty-six. See U.S. SENTENCING GUI DELINES MANUAL § 2D1. 1(a)(3)(c)(7)
(2001).° The PSR al so reconmended an upward adj ust nent of two
| evel s for obstruction of justice because Infante becane a
fugitive fromjustice after he was convicted. See U S S G
8§ 3Cl.1. The PSR gave Infante four crimnal history points,
putting himin a crimnal history category of three. The PSR
noted that the total recomended period of incarceration under
the applicable CGuidelines for an offense | evel of twenty-eight
and a crimnal history category of three was 97 to 121 nont hs.
As to each of the three counts, the district court sentenced
Infante to 109 nonths of inprisonnent, followed by five years of
supervi sed rel ease, the sentences on all counts to run
concurrently.

I nfant e now appeal s his conviction and sentence. He raises
seven issues on appeal. First, Infante argues that the
governnent presented insufficient evidence to convict him

Second, he asserts that his conviction should be reversed because

4 The total anpbunt of marijuana seized by the governnent in
relation to the all eged conspiracy was 2, 250.45 kil ograns.

5 The U.S. SENTENCING GU DELINES MANUAL i s hereinafter referred
to as the “Guidelines” or “US.S.G"
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the governnent failed to disclose that Castell on had been ordered
to undergo a psychol ogi cal evaluation to determne if he was
conpetent to stand trial in a separate, but related, crimna
case against him (for trafficking drugs on June 29, 2000 and for
his involvenent in the drug conspiracy). Third, Infante clains
that the district court erred in denying his notion for a new
trial based on newy acquired evidence that Castellon suffers
fromnmenory problens. Fourth, he clains that the district court
erred by admtting evidence that he received traffic tickets for
failure to change the registration on a vehicle he was driving to
Mexico. Fifth, Infante asserts that the district court
i nproperly commented on the evidence in a witten response to a
jury note. Sixth, he argues that he was denied effective
assi stance of counsel because his attorney | abored under a
conflict of interest. Seventh, he argues that the district court
erred in enhancing his sentence for obstruction of justice. W
address each of these argunents in turn.
1. DI SCUSSI ON

A, Sufficiency of the Evidence

Infante asserts that the evidence presented at his trial was
insufficient to sustain his conviction.® This court reviews a

defendant’s claimof insufficient evidence to determ ne “whet her,

6 Infante noved for a judgnment of acquittal at the close of
the governnent’s case and at the close of all evidence.
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after view ng the evidence in the |ight nost favorable to the
prosecution, any rational trier of fact could have found the
essential elenents of the crine beyond a reasonabl e doubt.”

United States v. Bellew, 369 F.3d 450, 452 (5th Cr. 2004)

(quoting Jackson v. Virginia, 443 U S. 307, 319 (1979)) (internal

quotation marks omtted). |In applying this standard, we nust
“accept all reasonable inferences [that] tend to support the

jury’s verdict.” United States v. McDow, 27 F.3d 132, 135 (5th

Cir. 1994). *“The evidence need not exclude every reasonabl e
hypot hesi s of innocence or be wholly inconsistent with every
concl usi on except that of guilt, and the jury is free to choose

anong reasonabl e constructions of the evidence.” United States

v. Dadi, 235 F.3d 945, 949-50 (5th Cr. 2000) (quoting United

States v. Bernea, 30 F.3d 1539, 1551 (5th G r. 1994)) (internal

quotation marks omtted).

The jury convicted Infante of conspiracy to distribute
mar i j uana and possess nmarijuana with the intent to distribute
under 21 U. S.C. 88 841(a) and 846 (Count One) and conspiracy to
import marijuana under 21 U . S.C. 88 952(a), 960, and 963 (Count
Two). To establish a conspiracy under these sections, the
gover nnment nust prove beyond a reasonabl e doubt that: (1) an
agreenent existed between the defendant and one or nore persons
to violate the applicable narcotics |aws; (2) each defendant knew
of the conspiracy and intended to join it; and (3) the defendant

participated voluntarily in the conspiracy. United States v.
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Medi na, 161 F.3d 867, 872 (5th Gr. 1998). An express agreenent
is not required; a tacit, nutual agreenent with commbn purpose,

desi gn, and understanding will suffice. United States v. Prieto-

Tejas, 779 F.2d 1098, 1103 (5th Cr. 1986). Mbreover, because
secrecy is the normin drug conspiracies, each elenent of the
crime may be established by circunstantial evidence. United

States v. Bobo, 586 F.2d 355, 368 (5th Gr. 1978); see also

United States v. Espinoza-Seanez, 862 F.2d 526, 537 (5th Cr

1988) .

The jury also convicted Infante of possession of marijuana
wth intent to distribute, including aiding and abetting such
possession with intent to distribute, under 18 U S.C. 8 2 and 21
US C 8§ 841(a) (Count Ten). To convict a defendant of
possession with intent to distribute, the governnent nust prove:
(1) knowi ng (2) possession of an illegal substance (3) with the

requisite intent to distribute. See United States v. Garza, 990

F.2d 171, 174 (5th Gr. 1993). A person who aids and abets
another to commt a crine is punishable as a principal. 18
US C 8 2. For the governnent to prove guilt under an aiding
and abetting theory, it nust show that the defendant: (1)
associated with a crimnal venture; (2) participated in the
venture; and (3) sought by action to nmake the venture successful.

United States v. Lonbardi, 138 F.3d 559, 561 (5th G r. 1998)

(noting further that “to aid and abet, a defendant nust share in
the intent to commt the offense as well as play an active role
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inits commssion”). To be guilty of possession with intent to
distribute, the defendant nust have ai ded and abetted both the

possession and the intent to distribute. United States v.

Wllians, 985 F.2d 749, 753 (5th Gr. 1993).

Infante clains that the evidence introduced at his trial was
insufficient to allow a reasonable juror to find himaguilty of
these crinmes beyond a reasonable doubt. W disagree. The
governnent introduced the testinony of Castellon, which
establ i shed that Castellon and Infante had traveled to Mexico
together on or around June 18, 2000. According to Castellon’s
testinony, once in Mexico, Infante introduced Castellon to
Infante’s brother-in-law, Salcido. The three nen then arranged
for Castellon to drive a small shipnent of marijuana
(approxi mately forty-seven pounds) across the border into Texas.
Castellon did so and delivered the drugs to Infante at his hone.
Castellon also stated that Infante discussed the arrangenents for
the June 29 |oad and that Infante drove Castellon to the bus
station, where Castellon took the bus to Mexico to pick up a
second | oad of marijuana. Castellon testified that Infante knew
the drug-rel ated purpose of the trip because the two nen had
di scussed the plans during the precedi ng weeks and because
Sal ci do had contacted |Infante about the | oad a nunber of tinmes on
his cell phone. This testinony, when viewed in the |ight nobst

favorable to the prosecution, sufficiently supported the jury’s
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verdict. See United States v. Turner, 319 F.3d 716, 721 (5th

Cr. 2003), cert. denied, 538 U. S. 1017 (2003) (stating that the

uncorroborated testinony of a co-conspirator can provide
constitutionally sufficient evidence to sustain a conviction).
Mor eover, Castellon’s testinony was corroborated by the
t el ephone toll records establishing a connection between |nfante,
Sal ci do, and Sanchez. For exanple, a nunber of calls were made
bet ween these three nen’s cell phones, including an increased
nunber of calls in the days before Castellon’ s |oad of marijuana
was scheduled to go across the border. |In addition, a nunber of
calls were made fromlInfante's cell phone to the Presidio and
Brewster county jails and Sheriffs’ offices on the day after
Castellon was arrested. Infante nmaintains on appeal that no
evi dence proves the contents of these calls were drug rel ated,
and he further argues that the discussions theoretically could
have been famly or work related. Although this m ght be true,
it does not make the jury’s inference of Infante’s invol venent
with the drug conspiracy unreasonable, especially because when
I nffante took the stand, he did not claimto have di scussed non-
drug-related matters in these calls. Instead, he denied ever
maki ng the twenty-plus calls to Sanchez (he deni ed know ng
Sanchez at all) or the calls to the jails the day after Castellon
was arrested. In fact, he maintained that he had no i dea who had

made any of these calls with his cell phone. The jury reasonably
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di sbelieved his explanation in Iight of the evidence that very
few ot her people had access to Infante’'s cell phone. Simlarly,
the jury reasonably disbelieved Infante’s testinony that these
call s nust have been nmade by an unknown nenber of the general
public who broke into Infante’s garage in the m ddle of the night
and used his cell phone to call the drug traffickers. In sum
the jury discredited Infante’s testinony and found his story to
be unbelievable. Accordingly, the testinony of Castellon
provi di ng direct evidence, which was supported by ot her
circunstantial evidence, sufficiently supported the jury’'s guilty
verdict on all three counts.
B. Disclosure of Evidence under Brady

Next, Infante argues that his conviction should be reversed

because the governnent violated Brady v. Mryland, 373 U S. 83

(1963), by failing to disclose the fact that Castellon had filed
a notion requesting a psychiatric evaluation of hinself in
connection with his owmn crimnal trial for drug trafficking and
that the district court had granted the notion and ordered the
evaluation. This court reviews allegations of Brady violations

de novo. United States v. Hughes, 230 F.3d 815, 819 (5th Cr

2000). To prevail upon his Brady claim Infante nust establish
that: (1) the prosecution did not disclose evidence; (2) the
evi dence was favorable to the defense; and (3) the evidence was

material--i.e., there is a reasonable probability that if the
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gover nnent had di scl osed the evidence, the result of the

proceedi ng woul d have been different. Lawence v. Lensing, 42

F.3d 255, 257 (5th GCr. 1994).

Even if we assune, w thout deciding, that Infante has
established the factors required for a Brady claim his argunent
still fails. “Brady rights are not denied where the information
was fully available to the defendant and his reason for not
obt ai ni ng and presenting such information was his |ack of

reasonable diligence.” United States v. Dean, 722 F.2d 92, 95

(5th Gr. 1983); accord Wlson v. Witley, 28 F.3d 433, 435 n. 3

(5th Gr. 1994) (collecting cases); Smth v. Black, 904 F.2d 950,

964 (5th Gr. 1990) (noting that Brady “exenpts information that
the defense could have obtained from ot her sources by exercising

reasonabl e diligence”), cert. granted and vacated on other

grounds, 503 U. S. 930 (1992), reinstated in relevant part on

remand, 970 F.2d 1383 (5th Cr. 1992); United States v. Foqg, 652

F.2d 551, 559 (5th Gr. 1981). Here, Infante concedes that the
nmoti on seeking, and the court order granting, Castellon a
psychiatric examwas part of Castellon’s file for the crimnal
case against himfor drug trafficking on June 29, 2000--the sane
incident that fornmed part of the conspiracy case agai nst |nfante.
I nfante does not deny that Castellon’s case file was a matter of
public record, that he could have obtained the file upon request,

and that the psychiatric exam order woul d have been apparent upon

-14-



review of the file. |Instead, he argues that due diligence does
not require a crimnal defendant or his attorney to obtain and
review the court file on the governnent’s star witness. W
cannot agree, especially when the file pertains to an all eged co-
conspirator and the charges against the co-conspirator are so
closely related to the conspiracy with which the defendant is
charged. Under these particular facts, Infante’ s Brady argunent
is without nerit.
C. Mdtion for New Trial and Newly Di scovered Evi dence

Infante al so argues that the district court erred by not
granting his notion for a newtrial. Several nonths after
I nfante was convicted, the previously discussed psychol ogi cal
eval uation of Castellon was prepared in connection wth the
crimnal case against him |Infante argues that this
psychol ogi cal eval uation, which disclosed that Castellon suffered
frommenory problens, constitutes newy discovered evi dence
warranting a new trial.

This court reviews the denial of a notion for newtrial for

an abuse of discretion. United States v. Jaramllo, 42 F.3d 920,

924 (5th Gr. 1995). “W disfavor these notions and view t hem
wth great caution.” 1d. W find that the district court did
not abuse its discretion in denying Infante’s notion. To receive
a newtrial under FED. R CRM P. 33 for newy discovered

evi dence, Infante “nmust prove that: (1) the evidence is newy
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di scovered and was unknown to the defendant at the tinme of trial,;
(2) failure to detect the evidence was not due to a | ack of
diligence by the defendant; (3) the evidence is not nerely
cunul ative or inpeaching; (4) the evidence is material; and (5)
the evidence introduced at a new trial would probably produce an
acquittal.” Jarmllo, 42 F.3d at 924.

The district court denied Infante’s notion because it
remai ned unconvi nced that the introduction of the psychiatric
report probably woul d have produced an acquittal. W cannot say
that the court abused its discretion in denying Infante’s notion
because, as the district court noted, Castellon admtted on the
stand that he had nenory problens and that he had to wite things
down to renenber. Thus, the jury had information that
Castellon’s nenory was inperfect, and the defense had the
opportunity to cross-exam ne himon that point. The jury
credited Castellon’s testinony when conpared to Infante’s
conflicting testinony notw thstandi ng their know edge that
Castellon had a bad nenory. Furthernore, Castellon’s critical
testinony that Infante was involved in the alleged conspiracy did
not rely heavily on a nenory of intricate facts such as the
preci se order of dates and tines, and it was supported by
corroborating evidence in the form of phone records. In
addi tion, although the psychiatric evaluation placed Castellon in

t he bel ow average range in the area of imedi ate nenory, it
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pl aced himwell within the average range for working nenory. In
light of these facts, we cannot say that the introduction of the
information contained in the psychiatric evaluation probably
woul d have resulted in an acquittal. Thus, the district court
did not err in denying Infante’s notion for a new trial.
D. 404(b) Evidence

Infante al so conplains that the district court erred in
admtting evidence that he received traffic tickets for driving a
Suburban wi thout registration and for failing to change the nane
on the registration. DEA Agent Mke H Il testified at Infante's
trial that after he found the traffic tickets in Infante’' s hone,
he questioned Infante about them Infante replied that he had
received the tickets in Decenber 2000 (which is after the scope
of the conspiracy with which Infante was charged) while he was
driving a 1984 Chevy Suburban to Mexico to have it painted.’” The
gover nnent presented other evidence at trial that the
conspirators drove unregi stered vehicles to Mexi co where they had
t hem pai nted before using themto transport narijuana back into
the United States. |Infante argues that this evidence is

extrinsic to the crines wth which he was charged and that it is

" Infante testified that he drove the Suburban to Mexico (a
full day’s round trip) to have it painted there because it was
considerably | ess expensive than having it painted in the United
St at es.
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i nadm ssi bl e propensity evidence under FED. R EviD. 404(b).3
Because Infante did not object to the adm ssion of this

evidence at trial, our reviewis for plain error. See United

States v. Avants, 367 F.3d 433, 443 (5th Cr. 2004), pet. for

reh’ g denied, 2004 W. 1335740 (5th Gr. 2004). Under this
standard, Infante “nust show clear or obvious error that affects
his substantial rights; if he does, this court has discretion to
correct a forfeited error that seriously affects the fairness,
integrity, or public reputation of judicial proceedings, but we

are not required to do so.” United States v. Redd, 355 F. 3d 866,

874 (5th Gr. 2003) (internal quotation marks omtted).
Infante’s claimfails under this standard.

For adm ssion under Rule 404(b), extrinsic evidence nust
satisfy two criteria: “(1) it nust be relevant under Federal Rule
of Evidence 401 to an issue other than the defendant’s character;
and (2) it nust have probative value that substantially outweighs
its prejudicial inpact under Federal Rule of Evidence 403.”

United States v. Walters, 351 F.3d 159, 165 (5th Cr. 2003);

United States v. Beechum 582 F.2d 898, 911-13 (5th Gr. 1978)

8 Rule 404(b) provides that:

Evi dence of other crines, wongs, or acts is not
adm ssi ble to prove the character of a person in order
to show action in conformty therewth. It may,
however, be adm ssible for other purposes, such as
proof of notive, opportunity, intent, preparation,
pl an, know edge, identity, or absence of m stake or
acci dent :
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(en banc). Here, the evidence that Infante was caught driving an
unregi stered Suburban to Mexi co where he planned to have the
vehicle painted is relevant under Rule 401 to an issue other than
Infante’ s character because it links Infante to the nethod used
by the drug conspirators for trafficking drugs into the United
States. This probative value substantially outweighed any
mar gi nal prejudicial inpact that m ght have arisen fromthe
information that Infante received traffic tickets for driving an
unregi stered vehicle. Oher than connecting himto the nethods
used by the drug conspiracy, the evidence of his receipt of a
ticket for failing to register a vehicle did not show that
Infante had a propensity to conmt crinme or had a di shonest or
ot herwi se unl awful character. Regardless, even if the evidence
were wongly admtted, its adm ssion did not seriously affect the
fairness, integrity, or public reputation of the judicial
proceedi ngs. Thus, reversal of Infante’s conviction is not
warranted on this ground.
E. Comment on the Evidence

I nfante al so argues that his conviction should be reversed
because the district court inproperly comented on the evidence.
During its deliberations, the jury wote a note to the district
court asking: “The Suburban that [Infante] was pulled over by the
DPS--and rec[ei]ved a ticket for not having registration on it.
s it the same one that was confiscated?” The district court

responded in witing: “There is no evidence either way.” Infante
-19-



clainms that this was an incorrect characterization because the
evi dence showed that the Suburban that Naverette admtted to
having used to transport marijuana was a 1995 nodel, whereas the
Subur ban that Infante drove when he received his ticket was a
1984 nodel. He argues that, although he did not object at trial,
t he coment should be reviewed for abuse of discretion rather
than plain error because the record does not show that he had an
opportunity to object (i.e., it does not show that he knew the

j udge had received the note and intended to coment on the
evidence). W need not decide the proper standard of review
here, however, because Infante's argunent fails under either

st andar d.

The governnent points out that, although the Assistant
United States Attorney (“AUSA’) argued the inference that
Navarette (and Bell oc) had used the sane vehicle as Castell on,

t he Suburban that was confiscated was the one Castell on was
driving when he was arrested on June 29, 2000, and no evi dence
i ndi cates the year of that Suburban. Thus, no evidence directly
i nked or refuted a possible |Iink between the confiscated
Subur ban and the unregistered Suburban that Infante was driving
when he received his ticket.

Infante al so conplains that the district court did not
instruct the jury that it was not bound by his conment on the
evidence. Although the district court did not specifically

adnoni sh the jury when it answered this particular question, the
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court instructed the jury a nunber of tines throughout the trial
that the jury, and not the court, is the sole judge of the facts.
More inportant, even if the district court did so err, any such
error was harnl ess because the jury had anple evidence before it
to find Infante guilty even if it had been concl usively proven
that the Suburbans driven by Castellon and Infante were not the

sane. See United States v. Mtchell, 166 F.3d 748, 752 (5th Cr.

1999). Thus, the district court’s coment on the evidence was
not reversible error.
F. Conflict of Interest

I nfante argues that he was denied his constitutional right
to effective assistance of counsel because his attorney | abored
under a conflict of interest. “Under the Sixth Amendnent, if a
def endant has a constitutional right to counsel, he also has a
corresponding right to representation that is free from any

conflict of interest.” United States v. Vaquero, 997 F.2d 78, 89

(5th Gr. 1993) (citing Wod v. Ceorgia, 450 U S. 261, 271

(1981)). Infante’s trial counsel, Anthony Foster (“Attorney
Foster” or “Foster”), represented two of the w tnesses who
testified against Infante, Gallegos-Natera and Ri vera- Her nandez,
in their own crimnal cases. Those cases involved Gll egos-

Nat era and Ri vera-Hernandez’s transportation of marijuana into
the United States on January 29, 2000 and July 14, 2000. Those
drug-snuggling incidents were, coincidentally, the sane incidents

about which the witnesses testified at Infante’s trial in support
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of the conspiracy charges.

Before trial, the governnent filed a Rule 44 notion to bring
Attorney Foster’s potential conflict of interest to the district
court’s attention. The district court held a limted hearing on
the matter.® At that hearing, the AUSA stated that he saw a
potential conflict of interest but did not believe an actual
conflict existed. The AUSA indicated that Foster represented
Gal | egos- Natera and Ri vera- Hernandez previously in their own
crimnal cases but that neither w tness knew anyt hi ng about
Infante or would directly inplicate himin their testinony.
Foster explained to the court that he had not gai ned any
confidential information fromeither Gall egos-Natera or Rivera-
Her nandez about Infante’s case. The court asked whether these
two prospective wtnesses were forner clients of Attorney Foster,
and Foster replied that they were forner clients in the sense
that they had pled guilty and had been sentenced. However,
Foster added that if Gallegos-Natera or Rivera-Hernandez did
testify against Infante, then he would “pull [his] files and run
over to the [g]overnnent’s office and ask for a Rule 35 [noDtion
for a reduction in their sentences for substantial assistance in
the prosecution of Infante] on [behalf of] the fornmer clients.”

Notw t hstandi ng this statenent, the district court concluded that

® Although the district judge presiding over Infante's
trial was Judge W Royal Furgeson, Jr., visiting Judge Stanwood
Duval presided over the hearing relating to Infante’s attorney’s
possi bl e conflict of interest.
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no conflict of interest existed and that there was therefore no
need to go into a nore extensive Garcia'® hearing. Accordingly,
the district court did not question Infante regarding his
under st andi ng of the potential conflict of interest, and Infante
did not waive his right to conflict-free representation.

As not ed above, (Gallegos-Natera and Ri vera-Hernandez both
testified against Infante at his trial, but neither one directly
inplicated himin the all eged conspiracy. Attorney Foster’s
cross-exam nation of these witnesses neither disputed their
testinony that their drug transportation efforts were arranged by
Sanchez and Salcido nor did it contest their credibility or
nmotive for testifying against Infante (by, for exanple, delving
into the details of their plea agreenents or their hopes of
receiving a reduction in their sentences for substanti al

assi stance). Instead, Foster limted his cross-examnation to

10 United States v. Garcia, 517 F.2d 272 (5th Cr. 1975).
As we explained in United States v. Newell, 315 F. 3d 510, 519-20
(5th Gr. 2002):

After twenty-seven years the requirenents of United
States v. Garcia are at the hand of every trial judge
inthe circuit. It commands that the district court
“address each defendant personally and forthrightly
advi se himof the potential dangers of representation
by a counsel with a conflict of interest” and detali
speci fics about potential conflicts that are then
foreseeable. The trial court should then seek to
elicit a response fromeach defendant “that he
understands the details of his attorney’s possible
conflict of interest and the potential perils of such a
conflict.”

(quoting Garcia, 517 F.2d at 278) (footnotes omtted).
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eliciting testinony that the witnesses had no know edge of any
i nvol venent in the conspiracy by Infante. |Infante argues that
these facts denonstrate that he was denied his right to conflict-
free counsel

To prevail on his ineffective-assistance-of-counsel claim
I nfante nust show that his trial attorney was acting under the
i nfl uence of an actual conflict of interest that adversely

affected his performance at trial. See Cuyler v. Sullivan, 446

U S 335 (1980); see also Strickland v. Washington, 466 U S. 668

(1984); Perillo v. Johnson, 205 F.3d 775, 781 (5th Cr. 2000).

He need not show prejudice in the sense that the outcone of the
proceedi ng woul d have been different if it were not for his
attorney’s conflict of interest.' Perillo, 205 F.3d at 781-82
(“Assum ng the defendant establishes an actual conflict that

adversely affected counsel’s performance, prejudice is presuned

11 As we noted in Perillo:

The Cuyl er standard applicable when a crim nal

def endant all eges that counsel’s performance was

i npai red by an actual conflict of interest differs
substantially fromthe Strickland standard generally
applicable to Sixth Arendnent ineffectiveness clains.
Strickland requires a show ng that counsel’s
performance was deficient, in that it fell below an
obj ective standard of reasonabl eness, as well as a
show ng of prejudice, which is defined as a reasonabl e
probability that counsel’s error changed the result of
the proceeding. Cuyler, on the other hand, permts a
def endant who raised no objection at trial to recover
upon a showi ng that an actual conflict of interest
adversely affected counsel’ s perfornmance.

205 F.3d at 781 (internal citations omtted).
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W thout any further inquiry into the effect of the actual
conflict on the outcone of the defendant’s trial.”). The Cuyler
standard applies here because Infante’s claiminvolves his
attorney’s conflict of interest stemmng fromnultiple
representation, rather than a conflict of interest springing
“froma conflict between the attorney’s personal interest and

that of his client.” United States v. Newell, 315 F. 3d 510, 516

(5th Gr. 2002) (quoting Beets v. Scott, 65 F.3d 1258, 1265 (5th

Cir. 1995) (en banc)).?!? The determ nations whether a conflict

exi sted and whether the conflict had an adverse effect are m xed

12 The Cuyler standard applies to Infante's cl aim
notw t hstandi ng the Suprene Court’s recent decision in Mckens V.

Taylor, 535 U S. 162 (2002). In Mckens, the Suprene Court noted
that it has never extended Cuyler to cases of successive, as
opposed to concurrent, representation, and the Court expressed
concern about whether Cuyler or Strickland provides the proper
standard for resolving conflict-of-interest clains involving
successive representation. See Mckens, 535 U S. at 174-76. On
the facts here, however, we are reluctant to concl ude that

M ckens’s distinction between concurrent and successive
representations resolves Infante’'s claimthat Foster was | aboring
under an actual conflict of interest. The representations at

i ssue here were closely related in subject matter (all three

def endants were charged with the sane conspiracy) and tine. See
Hall v. United States, 371 F.3d 969, 974 (7th G r. 2004)

(di stinguishing the defendant’s successive-representation claim
fromthe M ckens distinction between concurrent and successive
representati ons because the representations in Hall were close in
time and were of closely interrelated subject matter).
Furthernore, this case is uni que because Attorney Foster

i ndi cated that he would actively | obby the governnent to file a
Rul e 35 notion on behalf of Gallegos-Natera and Ri vera-Her nandez
if they testified against his client Infante. Mbreover, we
continue to be bound by circuit precedent applying Cuyler to
cases of successive representation. See, e.q., Perillo, 205 F. 3d
at 797-99; United States v. Martinez, 630 F.2d 361, 362-63 (5th
Cr. 1980).
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questions of |aw and fact, which we review de novo. Strickland,

466 U.S. at 698; Perillo, 205 F.3d at 781.

Courts of appeals applying Cuyler traditionally have couched
its test in ternms of two questions: (1) whether there was an
actual conflict of interest, as opposed to a nerely potential or
hypot hetical conflict; and (2) whether the actual conflict

adversely affected counsel’s representation. See, e.q., Perillo,

205 F. 3d at 782; Hernandez v. Johnson, 108 F.3d 554, 559-61 (5th

Cr. 1997). However, in Mckens, the Suprene Court announced
that “the Sullivan standard is not properly read as requiring
inquiry into actual conflict as sonething separate and apart from
adverse effect. An ‘actual conflict,’” for Sixth Arendnent
purposes, is a conflict of interest that adversely affects
counsel s performance.” Mckens, 535 U S. at 172 n.5.

Regardl ess of this clarification of the term nol ogy, the rel evant
questions remain the sane, and we nust ask whet her Attorney
Foster | abored under a conflict of interest, which was not nerely
hypot hetical, and whether that conflict adversely affected the
representation (i.e., whether it was an actual conflict). See

McFarland v. Yukins, 356 F.3d 688, 705-06 (6th Cr. 2004) (noting

that M ckens changed the term nol ogy, but not the substance, of

the Cuyler test); Miss v. United States, 323 F. 3d 445, 467 n. 23

(6th Gir. 2003).13

13 As the Sixth Crcuit explained:
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The district court concluded that Attorney Foster did not
| abor under any conflict of interest. W disagree. “A conflict
[of interest] exists when defense counsel places hinself in a

position conducive to divided loyalties.” United States v.

Medi na, 161 F.3d 867, 870 n.1 (1998) (quoting United States V.
Carpenter, 769 F.2d 258, 263 (5th Cr. 1985)) (alteration in

original) (internal quotation marks omtted); accord Mtchell v.

Maggi o, 679 F.2d 77, 79 (5th G r. 1982). This question is highly

fact-sensitive. See Perillo, 205 F.3d at 782, 798-99. Wether a

conflict of interest exists depends on a nunber of factors,
i ncluding, but not limted to, whether the attorney has
confidential information that is helpful to one client but
harnful to another; whether and how cl osely the subject matter of
the multiple representations is related; how close in tine the
multiple representations are rel ated; and whether the prior
representati on has been unanbi guously termnated. See id. at
798-99.

Al t hough Attorney Foster denied having | earned any rel evant

confidential information fromhis forner clients while

In Mckens, the Suprene Court clarified its prior
definition of the term*®actual conflict of interest” as
conprising both requirenents of the Sullivan test--a
conflict of interest and adverse effect. . . . [I]t
appears that the “actual conflict of interest” required
inthe first prong of the court’s test requires only
that the petitioner denonstrate a real or genuine, as
opposed to a hypothetical, conflict of interest.

Mbss, 323 F.3d at 467 n.23
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representing them the subject matter of the representati ons was
nearly identical. Foster represented Gall egos-Natera and Rivera-
Hernandez in their own crimnal cases, and the crinmes to which
they pled guilty in those cases were part of the sanme all eged
conspiracy with which Infante was charged. Gall egos-Natera and
Ri ver a- Hernandez’ s testinony at Infante’s trial consisted
primarily of recounting the crines with which they were charged
in the cases in which Foster represented them Moreover,
Foster’s representation of the two witnesses had not been

unanbi guously term nated because he admtted that he would seek a
substanti al assistance notion fromthe governnent for their
testinony against his newclient Infante. Even if Foster’s
representation of the witnesses was actually conpleted prior to
Infante’s trial, the representations were relatively close in
time to his representation of Infante. These factors support our
conclusion that a conflict of interest did in fact exist. See
id. Once Gallegos-Natera and Rivera-Hernandez took the stand to
testify against Infante, Foster was put in a position conducive
to divided | oyalties because he had to choose between vigorously
cross-examning his fornmer clients, which mght jeopardize their
chances of the governnent filing a Rule 35 notion on their
behal f, and not vigorously cross-exam ning them which would risk
all owi ng the governnent to establish through their testinony an
essential elenent of the case against Infante--nanely, that a

conspiracy existed. Cf. Perillo, 205 F.3d at 801-02 (fi nding,
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under the particular facts of the case, that a conflict existed
when an attorney cross-exam ned his own client as an adverse

W tness); Hoffman v. Leeke, 903 F.2d 280, 285-87 (4th Cr. 1990)

(finding that an attorney |abored under a conflict of interest
when he cross-exam ned one client as an adverse witness in the

related trial of another client); United States v. Martinez, 630

F.2d 361, 362-63 (5th Gr. 1980) (finding a conflict when an
attorney previously represented a witness who testified against a
current client in arelated matter). Thus, Foster |abored under
a conflict of interest.

However, the question renmains whether this conflict of
interest was an actual conflict in the sense that it adversely
affected Attorney Foster’s representation of Infante. “An
adverse effect on counsel’s performance nmay be shown with
evi dence that counsel’s judgnent was actually fettered by concern
over the effect of certain trial decisions on other clients.”
Perillo, 205 F.3d at 807 (internal quotation marks omtted).

[When a [defendant’s] claimis prem sed solely upon

what a conflicted |awer failed to do on his or her

behal f, the [defendant] nust generally establish

adverse effect by denonstrating that there was sone

pl ausi bl e alternative defense strategy that could have

been pursued, but was not, because of the actual

conflict.

ld. Infante argues that Foster should have pursued a strategy at
trial designed to show that no drug conspiracy existed at al

(whi ch woul d negate an essential elenment of the conspiracy

charges) but that he neglected to do so because of his
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conflicting duty to his other clients to request that the
governnent file a substantial assistance notion for their
testinony against Infante. The governnent argues that the
strategy that Foster pursued, i.e., questioning the wtnesses
only enough to show that they had no know edge of Infante, was
effective, as evidenced by the jury's finding that |Infante was
guilty of conspiracy only as to the June 29 | oad.

Al t hough we are satisfied that the record denonstrates that
a conflict on interest existed, we are not prepared to say that
the record is sufficiently developed to allow us to determ ne
whet her Attorney Foster’s conflict of interest adversely affected
his performance. Therefore, it is necessary to vacate Infante's
conviction and remand to the district court for a determ nation
on the question whether Foster’s conflict of interest adversely

affected his representation of Infante. See United States v.

Sal ado, 339 F.3d 285, 291-92 (5th Cr. 2003) (remanding to the
district court on direct appeal for a determ nation of whether an
actual conflict of interest existed and, if so, whether the
conflict adversely affected the attorney’s perfornance).
G Sentencing

1. Appl i cation of Obstruction of Justice Enhancenent

I nfante argues that the district court erred in determ ning
that his sentence should be enhanced for obstruction of justice
under the GQuidelines. W reviewthe district court’s factual

determ nation that Infante obstructed justice for clear error.
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United States v. Huerta, 182 F.3d 361, 364 (5th Cir. 1999).% *“As

long as a factual finding is plausible in light of the record as
a whole, it is not clearly erroneous.” Huerta, 182 F.3d at 364.
We review the district court’s interpretation and application of

t he Qui deli nes de novo. Id.; see also United States v. Vill eqgas,

No. 03-21220 (5th Gr. Mar. 17, 2005).

As di scussed previously, the PSR recomended the addition of
two levels to Infante’'s offense | evel because Infante had becone
a fugitive fromjustice after he was convicted but before he was
sentenced. At sentencing, the probation officer further inforned
the court that he had nmade a nunber of attenpts to contact
Infante in connection with preparing the PSR but was unable to
find him The district court asked whether Infante s absence was
involuntary. Infante's attorney replied: “No, it was just a
tenporary thing. He was at the point he felt he shouldn’t have
to do any tinme because he was not guilty so he kind of w shy
washed around and then finally cane in.” The court responded:
“Well, he didn’t cone in when he was supposed to cone in.”
Accordingly, the court assessed the two additional |evels under
US S G 8 3ClL.1, which provides that an obstruction enhancenent
is proper when a defendant “escape[s] or attenpt[s] to escape

fromcustody before trial or sentencing; or willfully fail[s] to

14 Both parties agree that we review the judge s factual
findings for clear error. Accordingly, we assune w thout
deciding that clear error is the proper standard post-Booker.
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appear, as ordered, for a judicial proceeding.” US S. G § 3ClL.1
cnt. 4(e). The court’s finding that Infante’'s failure to appear
constituted obstruction of justice is plausible in light of the
record as a whole and therefore is not clearly erroneous.
Furthernore, its application of the Quidelines to enhance
I nfante’ s sentence because of that conduct was proper.
Therefore, Infante is not entitled to relief on this ground.

2. Booker Error

Infante al so avers that his Sixth Anmendnent rights were

violated under United States v. Booker, 125 S. C. 738 (2005),

and its progeny because the district court enhanced his sentence
for obstruction of justice under the mandatory sentencing regine
after finding facts not admtted by the defendant or proved
beyond a reasonabl e doubt. Because Infante did not raise this
claimin the district court below, our reviewis for plain error.

E.g., United States v. Mares, 2005 W 503715, at *7 (5th Cr.

Mar. 4, 2005). W find plain error when: (1) there was an error;
(2) the error was clear and obvious; and (3) the error affected

the defendant’s substantial rights. United States v. d ano, 507

U S 725, 732-37 (1993); Mres, 2005 W 503715, at *8. “If al
three conditions are net an appellate court nay then exercise its
discretion to notice a forfeited error but only if (4) the error
seriously affects the fairness, integrity, or public reputation
of judicial proceedings.” Mres, 2005 W. 503715, at *8 (quoting

United States v. Cotton, 535 U. S. 625, 631 (2002)).
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Infante satisfies the first two prongs of the plain-error
t est because the district court commtted Sixth Anendnment Booker

error and because that error is now plain after Booker. See

Mares, 2005 W. 503715, at *8. However, he has not satisfied the
third prong of the plain-error test because he cannot show t hat
the error in question affected his substantial rights. Infante
has not shown, with a probability sufficient to underm ne
confidence in the outcone, that if the judge had sentenced him
under an advisory sentencing regine rather than a mandatory one,
he woul d have received a | esser sentence. See id. (quoting

United States v. Doni nquez Benitez, 124 S. C. 2333, 2340

(2004)). The judge inposed a sentence in the mddle of the
properly determ ned Cuidelines range, and there is no indication
in the record fromthe judge’'s remarks or otherw se that the
j udge woul d have reached a different conclusion in an advisory
regine. See id. at *9. Having failed to neet his burden,
Infante is not entitled to resentencing on this ground.
1. CONCLUSI ON

For the foregoing reasons, we DENY Infante’s appeal on al
grounds other than his claimthat he was denied effective
assi stance of counsel. Because we find that Infante’'s attorney
| abored under a conflict of interest at Infante’'s trial but we
cannot determ ne whether that conflict adversely affected
Infante’s representation, we VACATE the judgnent of the district

court and REMAND for a determ nation on that issue. If the
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district court should find that Attorney Foster’s conflict of
interest did not adversely affect his performance, then it should
reinstate Infante’ s conviction and sentence, leaving Infante free
to pursue a new appeal on that ground. Any further appeal wll
be heard by this panel.

VACATED and REMANDED.
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