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DeMoss, Circuit Judge:
| NTRODUCTI ON
Def endant was convicted by a jury of bank fraud in violation
of 18 U.S.C. 88 1344 and 2, and for nmeking a fal se statenent to the
Smal | Business Admnistration in violation of 15 U S. C. 88 645(a)

and 2. He appeals claimng the evidence was insufficient to
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support his conviction, the district court erred in admtting
certain evidence, and the district court erred in sentencing him
W affirmthe jury verdict because the evidence is sufficient and
the district court did not err in admtting any of the conpl ai ned
of evidence. However, because the district court erred in
sentenci ng Sanders, we vacate the sentence and remand to the
district court for re-sentencing.
BACKGROUND

The facts established at trial are as follows. Cecil Allen
Sanders, Jr. (“Sanders”), and his wife wanted to open a dry
cl eaning business. In order to finance the business, which they
call ed Nunber One Ceaners, Sanders and his wife applied for a
busi ness | oan in the amunt of $232,000 from Pl ano Bank & Trust on
Septenber 5, 1996.

The | oan Sanders applied for was 75% guaranteed by the Snal
Busi ness Adm ni stration (“SBA’). Therefore, in order to obtain the
| oan, Sanders had to fill out SBA Form 413 as part of his
application process. SBA Form 413 requires full and conplete
di scl osure of current assets and liabilities.

In preparing his |oan package, Sanders was referred to
Centinal Financial Corporation by Plano Bank. Centinal is a
conpany hired by Plano Bank to assist SBA |loan applicants in
preparing their |oan applications for subm ssion to Plano Bank

Centinal interviews the applicants and pre-qualifies certain | oans



for approval by the bank. Chris Jones, a Centinal enployee,
reviewed Sanders’s credit report, interviewed him and hel ped him
prepare SBA Form 413.

Sanders’s credit report showed 28 credit card accounts and a
hi gh I evel of revolving credit. During the interview, Sanders told
Jones that nmuch of the credit card debt reflected on the report had
been paid. As a result of Sanders’s oral representations, Jones
reported that Sanders’s credit card debt was much | ower than as
reflected on the credit report. Jones testified that Centina
relies on the information provided by the borrower in nmaking its
recomendati ons to Pl ano Bank, and stated that he infornmed Sanders
that Centinal was going to rely on the information he provided.
Jones testified that he told Sanders that the bank would rely on
SBA Form 413 when naking its | oan deci sion.

At trial, the governnent introduced evidence that during his
interview with Jones, Sanders did not disclose that he had a
subst anti al anount of unsecured obligations outside the
representations he nmade to Jones. Specifically, Sanders owed
Household Credit over $4,000, Anerican Express Optima $3, 500,
Crestar Bank $4, 000, AT&T Master Card $1,800, the G antham Fanily
$20, 000, and Norma Boss $5, 000.

The governnment also introduced evidence that Sanders
m srepresented other information that |Ied Plano Bank to think he
was in better financial condition than he actually was. On page 3
of SBA Form 413, Sanders represented that he paid only $16,500 on
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charge accounts for the year. He had actually paid significantly
nor e. He had paid $16,000 to MBNA Anerica and over $21,500 to
Choi ce Visa. The information Sanders provi ded on Form413 was used
to calculate his cash flow Sanders’s cash flow was |isted as
$4, 100, while it should have shown a deficit of $62, 318.

Ken Lawl ess, a commercial |oan officer working at Pl ano Bank
who approved the |oan, testified that if the bank had been aware
t hat Sanders had a negative cash flow, it would have denied the
| oan.

After the $232,000 |oan anobunt was approved, Sanders’s
purchase of the dry cleaners fell through because there were
envi ronnent al problens at the |location of the cleaners that was to
be purchased. Sanders and his wife found a different dry cl eaners
to purchase for a lower price, which they also called Nunber One
Cl eaners. Sanders resubmtted his |loan application but this tine
for a new | oan of $77,500 from Pl ano Bank & Trust with an 80% SBA
guar ant ee.

Prior to the funding of the second |loan, on April 7, 1997,
Sanders signed an affidavit stating that his individual and
corporate financial position had not changed substantially since
his application for the first loan, and that his SBA Form 413
information was still accurate. Maria Lagusis, the bank enpl oyee
who closed on the loan, testified that in signing the affidavit,
Sanders was certifying that all the information in his SBA Form413
was accurate and that she reviewed this paragraph with Sanders to
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make sure he understood what he was doi ng.

The new | oan was disbursed in four installnments. Wth each
install nent, Sanders conpleted an SBA Form 1050 in which he
represented that there had been no substantial adverse change in
his financial condition since he submtted his |oan application.

In the neantine, Sanders’s credit card and unsecured personal
debt was nounting. By April 10, 1997, his debt was over $143, 000.
Hi s wundisclosed debt was $89,517 and his disclosed debt was
$53, 610. Speci al Agent Don Sm ddy, of the United States Posta
| nspection Service, showed the jury checks witten and signed by
Sanders around t he dates of Septenber 30, 1996, and April 10, 1997,
payable to the credit card conpanies for debt Sanders did not
disclose in his application or SBA Forns. This evidence was used
to establish that Sanders was aware of this debt, but did not
disclose it as an adverse change in his situation

On Qctober 8, 1997, Nunber One Cleaners filed for Chapter 7
Bankruptcy in the Northern District of Texas. Sanders had nade
three loan paynents totaling $3,981, on the Plano Bank SBA
guaranteed | oan of $77,500. Four nonths later, on February 10,
1998, Sanders filed for personal bankruptcy in the Eastern District
of Texas. |In his personal bankruptcy, Sanders disclosed the credit
card debt which he had not disclosed during the |oan application
process. The loan from Plano Bank was discharged in bankruptcy.
After selling the assets of the cleaners, Plano Bank recovered
$2,164. 12, after deducting costs.
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On February 13, 2002, a grand jury for the United States
District Court for the Eastern District of Texas returned a two
count indictnment charging Sanders with bank fraud in violation of
18 U S.C. 88 1344 and 2, and for making a false statenent to the
Smal | Business Admnistration in violation of 15 U S.C. 88 645(a)
and 2.

At Sanders’s jury trial the governnent presented evidence
denonstrating that Sanders had withdrawn a total of $21,659 from
t he Nunber One C eaners bank account approxi mately 4 nont hs before
it went into Chapter 7 bankruptcy and did not disclose these
withdrawal s to the bankruptcy court. The district court gave a
limting instruction to the jury informng them that they could
only consider the evidence to determne if Sanders had the
requisite state of mnd or intent to defraud, or whether he
commtted the acts by accident or m stake.

Sanders’s defense at trial was that the docunents he signed
were vast and conplicated. He testified that Jones and the other
| oan officers did not explain the docunents to him Additionally
Sanders testified that he understood that the credit report would
include all of his credit history. He also testified that he did
not intentionally m srepresent anything to the bank. He stated
t hat when he signed the affidavit, no one showed hi mthe docunents
he had previously conpleted in order to determne if anything had
changed.

On May 22, 2002, the jury found Sanders guilty as charged in
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both counts of the indictnent. Sanders was sentenced to a term of
21 nont hs i nprisonnent on each count of the indictnent to be served
concurrently and was ordered to pay restitution in the anount of
$76, 767. 69, and a special assessnent totaling $200. Sanders was
al so ordered to serve concurrent terns of supervised rel ease on
each count: 5 years on count 1 of the indictnent, and 1 year on
count 2 of the indictnent.

Sanders tinely filed notice of appeal. On appeal he argues
that the governnent did not prove that Plano Bank and Trust was
FDI C i nsured and therefore the evidence is insufficient to support
his bank fraud conviction. Sanders also argues that the district
court erredin admtting sone of the evidence that was presented at
trial. Finally, Sanders clains the district court erred in
sentenci ng him

DI SCUSSI ON

Whet her the evidence presented at trial was sufficient to

prove that Plano Bank and Trust was insured by the FDI C

t hereby supporting Sanders’s conviction for bank fraud.

“In review ng a challenge to the sufficiency of the evidence,
we nust determ ne whether a rational jury could have found that the
evidence established guilt beyond a reasonable doubt on each
el enrent of the offense, drawing all reasonable inferences fromthe
evidence and viewing all credibility determnations in the |ight

nost favorable to the verdict.” United States v. Solis, 299 F. 3d

420, 445 (5th Gir. 2002).



I n Count One of the indictnment, Sanders was convicted of bank
fraud pursuant to 18 U.S.C. § 1344. W have held that proof of
FDI C i nsurance is not only an essential elenent of the bank fraud
crime, but it is also necessary for the establishnment of federa
jurisdiction. United States v. Schultz, 17 F.3d 723, 725 (5th Cr
1994); United States v. Slovacek, 867 F.2d 842, 845 (5th Cr.
1989); United States v. Trice, 823 F.2d 80, 86 (5th GCr. 1987).

Sanders argues that the governnment offered insufficient
evidence to establish that Plano Bank and Trust was FDI C i nsured.
The governnent put on testinony from Ken Lawl ess, a forner Plano
Bank | oan officer in charge of SBA | oans, who was a | oan officer
during the tinme Sanders applied for a loan. Law ess testified that
the bank was FDIC insured during the tinme in question. Sander s
argues that this proof was insufficient because the governnent did
not offer into evidence an i nsurance certificate, a cancell ed check
for the insurance premum or any testinony as to Ken Lawl ess’s
basi s of know edge that Pl ano Bank & Trust was i nsured by the FDI C.
Sanders contends that he specifically noved for judgnent of
acquittal on the grounds that the governnent failed to prove that
Pl ano Bank was insured by the FDIC. The governnent counters that
Sanders did not object to the testinony nor did he cross-exan ne
Law ess on the issue. The governnment al so argues that although
Sanders made an oral notion for judgnent of acquittal, the notion

was based on defense counsel’s erroneous belief that the governnent



had offered no proof of FDI C insurance, not nerely insufficient
proof. Wen the district court inforned defense counsel that there
had i ndeed been proof on this issue, defense counsel w thdrew the
nmotion, saying it was based on an erroneous belief. Def ense
counsel did not reurge his notion at the close of the evidence.
The governnent argues that in light of M. Lawl ess’s testinony,
defense counsel’s failure to cross-exam ne or object, as well as
the lack of contradictory testinony, there was sufficient evidence
to establish that Plano Bank had the requisite insurance.

W have held that the testinony of a bank officer is
sufficient to establish that a bank is FDIC insured, especially
when the testinony is not chall enged on cross-exam nation. United
States v. Rangel, 728 F.2d 675, 676 (5th Cr. 1984). Sander s
argues that the instant case i s di stinguishable fromRangel because
in Rangel, defense counsel conceded during argunent that the
financial institution was federally insured. 1d. |In the present
case, however, after the initial objection, Sanders’s counsel
withdrew his notion for acquittal. Further, we have held that a
def ense counsel s “concession” i s not necessary to finding that the
testi nony of a bank enployee is sufficient to establish that a bank
is FDIC insured. Slovacek, 867 F.2d at 845-46. Additionally, we
have hel d that a showi ng of personal know edge of FDI Cinsurance is
not necessary if the testinony of fered was unchal | enged by opposi ng

counsel. Trice, 823 F.2d at 87 n.6. Accordingly, the governnent



presented sufficient evidence to establish that Plano Bank and
Trust was FDIC insured and therefore the jury verdict is affirned.
1. Wether the district court abused its discretionin admtting

any of the conplained of evidence and whether any errors are

reversi bl e.

We review a district court’s evidentiary rulings for abuse of
discretion. United States v. Guerrero, 169 F.3d 933, 943 (5th Cr
1999). If we find an abuse of discretion, we review the error
under the harm ess error doctrine. United States v. Townsend, 31
F.3d 262, 268 (5th Gr. 1994).

In his brief Sanders argues that the district court erred in
admtting three itens of evidence: 1) extrinsic evidence show ng
that Sanders did not disclose on his bankruptcy petition that
paynments were made to insiders within 1 year of the bankruptcy
filing; 2) Sanders’s testinony, which the prosecutor elicited on
Cross-exam nation, concerning his reneging on an agreenent with a
real estate agent and pocketing a refund check; and, 3) extrinsic
evidence that Sanders filed a fal se worker’s conpensation cl aim

First, the governnent offered into evidence testinony and
exhi bits showing that Sanders and his wife did not disclose, on
their corporate bankruptcy petition, paynents and rei nbursenents
wthdrawn from their corporate account within one year of the
filing of their corporate bankruptcy petition. An instruction that
t he evi dence concerni ng t he bankruptcy petition could be consi dered

only for the |imted purpose of determ ni ng whet her Sanders had t he
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state of mnd or intent to commt the offense in the indictnment, or
whet her he commtted the acts for which he was on trial for by
accident or m stake, was given to the jury.

Sanders argues the evidence had nothing to do with the
allegations in the indictnent and was offered solely to portray him
as a liar. The governnent argues that this evidence was rel evant
to show Sanders’s intent and that the bank fraud was commtted in
t he absence of m stake or accident which is perm ssible under Fed.
R Evid. 404(b).?

The Fifth CGrcuit enploys the two-prong Beechum test to
exam ne the adm ssibility of extrinsic evidence under Rul e 404(b).
Anderson v. United States, 933 F.2d 1261, 1268 (5th G r. 1991);
United States v. Beechum 582 F.2d 898, 911 (5th Gr. 1978). The
court must first determ ne that the extrinsic evidence is rel evant
to an issue other than the defendant’s character, i.e., notive,

opportunity, intent, preparation, plan, know edge, identity, or

2 Rule 404(b) states that:

Evi dence of other crinmes, wongs, or acts is not
adm ssi ble to prove the character of a person in order to
show action in conformty therewith. It may, however, be
adm ssi bl e for other purposes, such as proof of notive,
opportunity, intent, preparation, plan, know edge,
identity, or absence of m stake or accident, provided
t hat upon request by the accused, the prosecution in a
crim nal case shall provide reasonabl e notice in advance
of trial, or during trial if the court excuses pretrial
noti ce on good cause shown, of the general nature of any
such evidence it intends to introduce at trial.

Fed. R Evid. 404(b).
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absence of m stake or accident. Anderson, 933 F.2d at 1268.
Second “the evidence nust possess probative value that is not
substantially outweighed by its undue prejudice and nust neet the
ot her requirenents of Rule 403.”% 1|d. at 1269 (internal quotation
omtted).

In this case, it has been established that the governnent
of fered the evidence to prove intent and refute Sanders’s cl ai m of
m st ake or accident. These purposes are perm ssi bl e under 404(Db).
Next, in order to find extrinsic evidence relevant to an issue
ot her than character, the proponent nust show that the evidence is
of an offense that is simlar to the charged offense. 1d. The act
of failing to disclose known information on the bankruptcy petition
is simlar to the act of failing to disclose known information on
| oan application fornms and in light of the standard of review,
which is abuse of discretion, the evidence is relevant under the
first prong of the Beechumtest.

As to the second prong of Beechum the district court
specifically stated at sidebar with the attorneys that the
probative val ue of the evidence outwei ghed any prejudicial effect.
Li kewi se, there are no other Rule 403 concerns. Additionally, the

court gave a cautionary instruction to the jury. Under the Rule

3 Rule 403 also requires that the evidence’'s probative val ue
not be substantially outwei ghed by confusion of the issues,
m sl eading the jury, consideration of undue delay, waste of tine,
or needl ess presentation of cunul ative evidence. Fed. R Evid.
403.
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403 standard, when the court issues a limting instruction, it
m ni m zes the danger of undue prejudice. United States v. LeBaron,
156 F.3d 621, 625-26 (5th G r. 1998). Accordingly, the court did
not abuse its discretion in admtting the evidence.

Second, testinonial evidence was introduced by the gover nnment
when Sanders took the stand in his own defense. The prosecutor
asked Sanders about reneging on an agreenent with the real estate
agent who sold Sanders’s hone. The prosecutor suggested that
Sanders reneged on an agreenent with the agent after Sanders
received a partial refund of the agent’s conm ssion. Apparently
Sanders accepted the refund but never bought the | arger house from
the agent as he allegedly agreed to do.

Sanders argues that this evidence was irrelevant and only
establishes that there was a contract dispute between the rea
estate agent and Sanders. The governnent argues that Sanders took
the stand and put his credibility at issue and the real estate
transaction attacks Sanders’s credibility, which is permssible

under Rul e 608.*

4 Rule 608(b) states in pertinent part:

Specific instances of the conduct of a wtness, for the
purpose of attacking or supporting the witness [sic]
credibility, other than conviction of crine as provided
in rule 609, nmay not be proved by extrinsic evidence.
They may, however, in the discretion of the court, if
probative of truthful ness or untruthful ness, be inquired
into on cross-exam nation of the witness (1) concerning
the wtness’ [sic] character for truthfulness or
unt r ut hf ul ness.
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Wen a defendant testifies, he puts his character for
truthfulness inissue. United States v. Waldrip, 981 F. 2d 799, 803
(5th Gr. 1993). Under Rule 608(b), the district court may
determne if evidence is probative of truthful ness and under Rule
403 may exclude probative evidence if the prejudicial effect
substantially outwei ghs the probative value. Id. Although Sanders
argues that the incident is irrelevant because it was a nere
contract dispute, the governnent alleges that Sanders conmtted
fraud and cheated the real estate agent into giving hima refund.
Fraud has been held to be probative of a witness’'s character for
trut hful ness or untruthful ness. See, e.g., United States v.
M kol aj czyk, 137 F.3d 237, 244 (5th Cr. 1998). The evidence may
have been prejudicial, but the district court found the probative
val ue was not substantially outweighed by wunfair prejudice.
Therefore, the district court did not abuse its discretion in
allowing the governnment to cross-exam ne Sanders regarding the
transacti on.

Third, the prosecutor al so questi oned Sanders about a worker’s
conpensation claim Sanders submtted while he was working for the
United States Postal Service. The governnent showed that the claim
was fraudul ent because Sanders worked for Nunber One C eaners while
he mai ntai ned a worker’s conpensation claimstating he was unabl e

to work. Sanders testified on cross-exam nation that although he

Fed. R Evid. 608(b).
14



wor ked at the cleaners, he did not haul any bags of dry-cleaning
during the period of tinme he submtted his claimto the Postal
Service stating he could not do physical Iabor. To contradict this
testi nony, the prosecutor introduced a vi deot ape of Sanders haul i ng
dry cleaning during the dates he inforned the Postal Service that
he was not worki ng.

Sanders argues that evidence, specifically the videotape of
Sander s haul i ng dry-cl eani ng, which the prosecutor offered to show
that he commtted worker’s conpensation fraud was inadm ssible.
The governnment asserts that it was adm ssi bl e under several of the
Federal Rul es of Evidence.?®

Agai n, we anal yze the adm ssion of this evidence under 404(b)
utilizing the two-prong Beechum test for admtting evidence of
prior bad acts. In relation to the first prong of the test,
whet her the evidence was relevant to any other issue besides
Sanders’s character, the governnent offered the vi deotape to prove,
anong other things, that the loan fraud like the false worker’s
conpensation clai mwas not conmtted by accident or mstake. This
is perm ssible under 404(b). Al so, evidence of Sanders’s failure
to disclose sonething that was known, his working while claimng
wor ker’s conpensation, is related to his failure to disclose his

known debt on his bank | oan application, tending to prove he acted

> The governnent concedes, in its brief, that the evidence
is inadm ssible extrinsic evidence under 608(b) but argues it is
adm ssi bl e under the other rules.
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with intent and not by m stake or accident. As to the second prong
of the test, again the court gave a |imting instruction and the
prejudicial inpact of this evidence was limted by Sanders,
hinsel f, raising the issue of the worker’s conpensation claim by
argui ng that the governnent was “out to get hint for submtting the
claim

Additionally, for any of the evidentiary rulings to be
reversible error, the adm ssion of the evidence in question nust
have substantially prejudiced Sanders’s rights. See Fed. R Evid.
103(a); Fed. R Crim P. 52(a); United States v. Lopez, 979 F.2d
1024, 1034 (5th Gr. 1992). Sanders has not alleged in his brief
that the conplained of errors have affected a substantial right.

Accordingly, the district court did not abuse its discretion
in admtting the evidence of bankruptcy fraud, in allow ng the
governnent to question Sanders about the real-estate transaction,
or in admtting evidence concerning the worker’s conpensation
claim Additionally, if there were any errors, they were harnl ess
and therefore the district court’s evidentiary rulings are

af firned.
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[11. Whether the district court clearly erred in sentencing
Sanders.

“The cal cul ation of the anmobunt of loss is a factual finding,
reviewed for clear error.” United States v. Tedder, 81 F.3d 549,
550 (5th Cr. 1996) (citation omtted). “In order to satisfy this
clear error test all that is necessary is that the finding be
pl ausible in light of the record as a whole.” United States v.
Edwards, 303 F.3d 606, 645 (5th Gr. 2002). However, the
interpretation and application of the Guidelines is reviewed de
novo. United States v. HIl, 42 F.3d 914, 916 (5th Cr. 1995).

A Loss Cal cul ation at Sanders’s Sentencing Hearing.

The 1995 Sentencing Quidelines were used to calculate
Sanders’s sentence because there woul d have been an ex post facto
problemif the 2002 guidelines, which were in effect on the date
t hat Sanders was sentenced, were used. See U S.S.G 8§ 1Bl1.11. The
pre-sentencing report (“PSR’') used U S.S.G 8§ 2F1.1 to calculate
the sentence for bank fraud under 18 U S. C. 8§ 1344 and neking a
fal se statement to the Small Busi ness Association under 15 U. S. C
8§ 645(a). The PSR recommended that the two offenses be grouped
t oget her and count ed as one of fense for sentenci ng pur poses because
the counts involved the sane harm See U S.S.G § 3Dl1.2(d). The
base offense level for “Fraud and Deceit” under 2F1.1 is 6. The
PSR al so recomended an increase of 2 offense |evels because the

of fense i nvol ved nore than m ni mal planning or a schene to defraud
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nore than one victim See U S.S.G 8§ 2 F1.1(b)(2). This put the
of fense | evel at 8.

Section 2F1.1 provides that the offense |evel should be
increased increnentally for |osses that exceed $2,000. The
original PSR using a |loss anount of $77,500, the anmount of the
| oan Sanders ultimately received, originally recomended i ncreasi ng
the offense level by 6. The governnent objected to the PSR s use
of $77,500 as the loss anount to calculate the offense |evel
argui ng that the guidelines and case | aw required usi ng $232, 000 as
the amount to calculate the offense |evel because that was the
anount of | oss Sanders i ntended to cause. W thout any hearing, the
PSR was revised based on the governnent’s objection; and, as
presented to the judge, it recommended adding 8 levels to the
of fense, based on an intended | oss anount of $232, 000, i ncreasing
the total offense level to 16. The PSR stated, the “actual loss in
this case was $76, 767. 69; however, the intended | oss was $232, 000;
It appears that Sanders intended to obtain the |oan for, $232,000
but due to circunstances beyond his control, he did not.”
Consequently, the revised PSR indicated the guideline range for
i nprisonnment for Sanders’s offense |evel was 21-27 nonths.

Sanders filed objections to the revised PSR, claimng anong
ot her things that the original PSR was correct in using the anount
of $77,500 to calculate the offense level and corresponding

sent enci ng range. Sanders argued that sentencing based on the
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$232, 000 anount was i nproper because he intended to pay back the
loan but, in fact never even received a loan for $232,000 and
additionally that using the greater anount ignores the actual
anount of the loss that remained after the paynents were nmade and
the collateral was sold. Sanders al so argued that according to the
Sent enci ng Gui del i nes the greater anount shoul d not be used because
it overstates the seriousness of his conduct.

At the Sentencing hearing, Sanders again argued that the
of fense | evel should not be based on the $232,000 proposed | oan
amount but rather on the $77,500 actual |oan anmount mnus any
paynments and cash received fromthe sale of the collateral. The
governnent argued for sentencing based on the |oan anount of
$232, 000 whi ch they argued was the | oss Sanders intended to cause.
The court did not state specifically why it found the |oss anount
to be $232,000 but it did adopt the findings of fact in the PSR
al though, the PSR made no findings as to Sanders’s intent other
than the general statenent that he intended to cause a |oss of
$232, 000. The court then sentenced Sanders to 21 nonths
i nprisonnment, the m nimum sentence under the guideline range for
his offense | evel of 16.

B. Anal ysi s of I ndictnent

In determning the correct anmpbunt of loss in this case, we
must start with the counts of the Indictnent which charge Sanders

with the substantive of fenses of bank fraud under 18 U.S.C. § 1344
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and nmaking a false statenent to the Small Business Adm nistration
(“SBA”) under 15 U.S.C. 8 645. The Indictnent does not charge a
conspiracy or an attenpt under either count, and there is no
reference to 18 U S.C. § 371 in the Indictnent.

Paragraph 5 of the introduction section of Count 1 of the
I ndi ct mrent states as foll ows:

5. The “Nunmber One C eaners Loan,” as that termis used

inthis Indictnment, refers to a | oan of $77,500, nmade on

or about April 10, 1997, to defendant CECIL ALLEN

SANDERS, JR (“SANDERS’) and his spouse by Plano Bank &

Trust, for which loan the SBA guaranteed repaynent to

Pl ano Bank & Trust of up to 80% of the | oan anount.

This defined term is first used in paragraph 8 of the
I ndi ct ment which expressly charges that Sanders caused false
information to be submtted to Plano Bank & Trust “in order to
obtain the Nunber One Cleaners Loan.” And simlarly in paragraph
9 of the Indictnent it charged that Sanders caused additional false
information to be furnished to Plano Bank & Trust “in order to
obtain the Nunber One C eaners Loan.” Furthernore, paragraphs 14
and 15 of the Indictnent charge that “on or about April 10, 1997,
in order to obtain $54,680.00 of the proceeds of the Number One
Cl eaners Loan, SANDERS caused an SBA Form 1050, Settlenent
Statenent to be submtted to Pl ano Bank & Trust;” and on that sane
day “in order to obtain the proceeds of the Nunber [One] C eaners
Loan, SANDERS caused an Affidavit to be submtted to Plano Bank &
Trust.” Finally, in paragraph 2 of Count 2, the Indictnent charges
t hat Sanders made fal se statenents as “descri bed i n paragraph 8 (a-
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b) and 9-12 of Count 1 of [the] Indictnent to the SBA for the
pur poses of influencing the action of the SBA in guaranteeing the
Nunmber [ One] O eaners Loan, and for the purpose of obtaining noney
under the Smal| Business Act.”

There is no nention whatever in the Indictnment of a proposed
loan of $232,000 or of any attenpt on Sanders’s part to
fraudulently “obtain” the proceeds of such proposed | oan or of any
actions which Plano Bank & Trust took in connection with any such
proposed | oan. It is apparent therefore that the offense of
conviction under this Indictnent related only to the actions of
Def endant, Sanders, in connection with the “loan of $77,500. 00 nade
on or about April 10, 1997 to Defendant Cecil Allen Sanders, Jr.”
Li kewi se the court’s instruction to the jury did not nention in any
way the rel evance or significance of any proposed | oan transaction
i nvol ving $232, 000. 00.

C. Loss Cal culation in Fraudul ent Loan Application Cases.

The 1995 @uidelines state the follow ng, concerning | oss
calculation in a fraudul ent | oan case:

[T]he loss is the actual loss to the victim (or if the

| oss has not yet cone about, the expected |oss). For

exanple, if a defendant fraudulently obtains a |oan by

m srepresenting the value of his assets, the loss is the

anount of the loan not repaid at the tine the offense is

di scovered, reduced by the anount the I ending institution

has recovered (or can expect to recover) fromany assets

pl edged to secure the | oan. However, where the intended

|loss is greater than the actual |oss, the intended | oss

is to be used.

In sonme cases, the loss determned above nmay
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significantly understate or overstate the seriousness of
t he def endant’ s conduct. For exanpl e, where t he def endant
substantially understated his debts to obtain a | oan,
whi ch he neverthel ess repaid, the |oss determ ned above
(zero loss) will tend not to reflect adequately the risk
of loss created by the defendant’s conduct. Conversely,
a defendant may understate his debts to a limted degree
to obtain a loan (e.g., to expand a grain export
busi ness), which he genuinely expected to repay and for
whi ch he woul d have qualified at a higher interest rate
had he made truthful disclosure, but he is unable to
repay the | oan because of sone unforeseen event (e.g., an
enbar go i nposed on grai n exports) whi ch woul d have caused

a default in any event. In such a case, the |oss
determ ned above may overstate the seriousness of the
def endant’s conduct. Where the | oss determ ned above

significantly understates or overstates the seriousness
of the defendant’s conduct, and upward or downward
departure nmay be warrant ed.
US S G 8 2F1.1, comment. (n.7(b)).
We note that the term “intended | o0oss” is not expressly
defi ned anywhere in the Guidelines. The termis used earlier
in the opening paragraph of Note 7 in a sentence which reads

as foll ows:

Consistent with the provisions of 82X1.1 (Attenpt,

Solicitation or Conspiracy), if an intended |oss
that the defendant was attenpting to inflict can be
determned, this figure will be wused if it is

greater than the actual | oss.

US S G 8§ 2F1.1, comment. (n.7).

The phraseol ogy of this sentence would seemto indicate that
an “intended loss” is one: 1) resulting fromconvictions for
an “Attenpt, Conspiracy or Solicitation” to commt sone ot her
substantive offense which the Defendant was attenpting to

commt; 2) which is capable of being determned; and, 3) is
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greater than “actual |oss”.
D. Anal ysis of Loss Calculations in this case.

The transcript of the sentencing hearing reflects that after
heari ng argunent of counsel, the district court nade the foll ow ng
rulings:

THE COURT: The court’s understanding of the lawin
the 5th Circuit is that it’s the intended | oss and not
the actual loss in circunstances such as this that
governs. And based on the evidence that the Court heard
at the trial, the - - and what's contained in the
presentence report, the Court is persuaded that the
Def endant i ntended to obtain a | oan of $232, 000, and t hat
that was the i ntended | oss.

Also, recalling the evidence that | heard at the
trial of this case, the Defendant’s conduct with regard
to the handling of the proceeds of the |loan and his
conduct with respect to the few paynents that he nmade and
the filing of bankruptcy, that the Court can find by a
preponderance of the evidence, as required by the Quay
case, that the Defendant did not intend to repay the
| oan.

And the Court finds also fromthe evidence that the
- - a reasonable effort was made to realize the maxi mum
out of the collateral by the bank.

| wll say that the, as | recall, the program of
maki ng SBA | oans by the bank left alittle to be desired
fromthe standpoint of nonitoring the | oans.

So |l will overrul e your objection, Counsel, and now
hear anything that you and M. Sanders have to say in
mtigation of punishnent.

There are no other findings of fact by the trial court in this
record relating to its determ nation of the anount of | oss.

The revised PSR, which the trial court nade reference to in

its ruling, contains the follow ng provisions:

23



16. Specific Ofense Characteristics: US S G 8
2F1.1(b)(1)(1) calls for an 8-level increase if the | oss
exceeded $200, 000. The actual loss in this case was
$76, 767. 69; however, the intended | oss was $232,000; It
appears that Sanders intended to obtain the |oan for
$232, 000, but due to circunstances beyond his control, he
did not. According to Application Note 7 to U S. S G
82F1.1, if an intended loss that the defendant was
attenpting toinflict can be determned, this figure wll
be used if it 1is greater than the actual |o0ss.
Therefore, the intended | oss, $232,000, will be used to
cal cul ate the guideline range, and the offense level is
i ncreased by 8.

Li kewi se the addendumto the PSR contains the foll ow ng provi sions:

DEFENDANT' S OBJECTI ON NO 3: The defendant maintains a
verbal objection to the revisions of the presentence
report based on the CGovernnent’s objections. In the
original report, the guideline cal culations were based on
a loss anmount of $77,500, the anount the defendant
actually | oaned. The Governnent argued, and the
probation officer now agrees, that the intended |oss
should be used to determ ne the guideline range. t he
intended loss was the |oan anmount the defendant
originally applied for, or $232,000. The def endant
objects to this change.

PROBATION  OFFICER S RESPONSE: As stated in the
Governnent’s objection, the guidelines and case |aw
support the use of the intended | oss on which to base the
gui deline cal cul ations. The probation officer was under
the inpression that it was the defendant’s choice to
termnate the sales contract wwth the seller of the first
business that the defendant intended to purchase.
According to the Governnent, the seller of that business
woul d not sign a subordination agreenent required by the
bank; therefore Sanders was forced to term nate the sal es
contract. |t appears that Sanders i ntended to obtain the
| oan for $232,000, but due to circunmstances beyond his
control, he did not. According to Application Note 7 to
US S G 82F1.1, if an intended | oss that the defendant
was attenpting to inflict can be determned, this figure
will be used if it is greater than the actual | oss.
Therefore, the intended | oss, $232,000, will be used to
cal cul ate the guideline range.
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From these provisions in the PSR and Addendum thereto, it is
apparent that the probation departnent determ ned the “actual |oss”
in this case was $76, 767.69.° Likewise we note in its origina
report “the guideline calculations were based on a | oss anount of
$77,500, the anmount the defendant was actually | oaned.” Wen the
Governnent objected to the use of $77,500 as the | oss anount in the
original report, the probation officer anended its PSR to use the
$232,000 figure suggested by the Governnent. In making this
change, the probation officer nmade no additional findings of fact,
but relied exclusively on the Governnent’s interpretation that “if
an intended | oss that the defendant was attenpting to inflict can
be determned, this figure will be used if it is greater than the
actual loss.” W think the Governnent erred in proposing this rule
to the probation office, the probation office erred in adopting
thisruleinits report, and the district court erred in utilizing
this rule for the follow ng reasons:

A As we pointed out earlier in this opinion, the

def endant was not charged in the Indictnent with
any “attenpt” to defraud Pl ano Bank & Trust and the
substantive offense charged in the Indictnment was
the specific loan transaction in the anount of

$77,500 which closed on April 10, 1997.

B. The term “intended | 0oss” as it appears in the | ast
sentence of the first paragraph of Application Note

6 W note that under Paragraph 57 of the Presentence Report,
it recommended restitution in this sane anount (actual |o0ss).
The victinms, Plano Bank & Trust and the SBA, have raised no
objection to the accuracy of this anpbunt and did not contend in
any way that they had any “loss” arising out of the proposed | oan
of $232, 000.
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7(b) of US. S .G 8§ 2F1.1 (1995) is an obvious cross
reference to the term“intended | oss” as it appears
in the opening paragraph of Application Note 7
whi ch states:

“Consistent with the provisions of
2X1. 1(Attenpt, Solicitation or
Conspiracy) if an intended | oss that
the defendant was attenpting to
inflict can be determned, this
figure wll be usedif it is greater
than the actual |o0ss.”

US S G 8§ 2F1.1, comment. (n.7).

C. Absent an indictnent count which charges an
“attenpt” to defraud, the term*®“intended | oss” has
no applicability to the determ nation of “loss” in
this case.

D. We think the Governnent, the probation officer and
the trial court erred in considering and finding
t he amount of a | oan which a defendant received or
intended to receive as a factor in determning
“Intended loss.” See United States v. Quaye,
57 F.3d 447, 448 (5th Cr. 1995) (stating that a
finding as to the anmount the defendant received or

intended to receive was not sufficient to prove the
anount of the intended |oss).

We think the probation officer got it right the first tinme in
using “actual loss” as the | oss anmount for purposes of increasing
the offense level under 8 2F1.1 (1995). The first sentence of
Application Note 7(b) expressly states: “I'n fraudul ent | oan
application cases and contract procurenent cases, the loss is the
actual loss to the victim(or if the | oss has not yet cone about,
the expected loss).” US S. G § 2F1.1, comment. (n.7(b)). The

$77,500 loan on April 10, 1997, was fully funded and the

circunstances which precipitated the need to determ ne *“actua
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| oss” had all occurred. There was therefore no need to try to
estimate “expected | oss” wthin the neaning of this first sentence.

In effect, what the Governnent persuaded the trial court to do
was to pretend that there was a count in the Indictnment which
charged Sanders with an attenpt to defraud Plano Bank & Trust of
$232, 000. Even if that had been the case, however, we are not
per suaded that the Governnent would have net its burden of proving
by a preponderance of the evidence, that Sanders did not intend to
repay any portion of the proposed $232, 000 | oan.

E. Parties’ Contentions of an Intent to Repay

Sanders contends that there is no evidence that he i ntended to
not repay the loan. He argues that the district court failed to
consider the followng facts which support his argunent that he
pur chased Nunmber One Cl eaners with every intention of operating it.

First, he made three paynents on the | oan which he clainms shows his

intention to repay the | oan. Second, he actually operated the
cleaners, including putting time and noney into fixing sone
obsol ete equi pnent. Third, both the proposed |oan anount of

$232,000, and the actual loan of $77,500 were secured by
collateral, and he had no involvenent in the appraisals of the
collateral for the original |oan or the nodified | oan.

Sanders asserts that because he intended to repay his | oan,
the district court should not have used the intended loss in

cal cul ating the sentence, but should have used the actual | oss.
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Sanders nmaintains that the actual |oss was $71,354.88: $77,500
m nus the three paynents nade on the | oan, $3,981. 00, and mi nus the
$2,164.12 the bank realized on the sale after liquidating the
collateral on the | oan. The actual | oss anpbunt of $71, 354.88 woul d
have resulted in an offense level of 14, and his inprisonnent
sentence woul d have fallen within the 15-21 nonth range instead of
the 21-27 nmonth range. See 8§ 2F1.1 and §8 5A. The 15-21 nonth
range is consistent with the sentencing range and offense | eve
originally recormmended in the PSR

All the evidence that the governnent argues as supporting the
district court’s finding of no intent to repay, does not nake the
finding plausible but actually supports Sanders’s claim that he
intended to repay the loan or at the very | east he never intended

to not repay $232,000, an anbunt he never received.’

" W& have reviewed the entire record for all evidence that
“pl ausi bl y” supports the district court’s finding, even evidence
the Governnent did not cite in its brief, despite our requirenent
that the appellee’s brief nust contain citations to “parts of the
record relied on.” Fed. R App. P. 28(a)(4); Fed. R App. P
28(b). Further, the governnent in its brief argues that “there
is no credible evidence in the record that Sanders intended to
repay the loan.” This argunent, however, m sstates the burden,
it is the governnent that had to prove by a preponderance of the
evi dence that Sanders intended to not repay the $232, 000 | oan,
and the absence of evidence indicating Sanders’s intent to repay
is not the sane thing as the presence of evidence indicating his
intent not to repay. W note however that under the provisions
of the original |oan conmtnent for the $232,000 | oan, Sanders
and his wife were obligated to sign a personal guarantee of their
corporation’s promssory note to Plano Bank & Trust; and in
antici pation of closing such | oan, Sanders and his w fe had
actually signed such guarantee. Neither the prosecutor, nor the
probation officer, nor the trial court gave any consideration to

28



First, the governnent argues Sanders’s failure to disclose the
extent of his debt when applying for the loan is proof that he
intended to not repay the |oan. Sanders’s failure to disclose
known debt is the conduct for which he was convicted of bank fraud,
but, this does not in-and-of-itself make plausible the assertion
that he intended to not repay either all or part of the $232, 000.

Second, the governnent argues that Sanders’s financi al
situation worsened fromthe ti ne when he originally applied for the
proposed $232,000 loan to the tine when he received the $77, 500
loan and this neant his ability to repay the | oan |essened and
therefore he intended to not repay the |oan. Using the
governnent’s own logic that ability torepay is relevant to intent,
if this evidence indicates anything it is that Sanders’s ability to
repay was greater when he applied for the $232, 000 and t herefore he
was |less likely to have the intent to not repay the |oan at that
time.

Third, the governnent argues that the ti m ng of the bankruptcy
filing, approximtely four nonths after the final disbursenent of
the $77,500 | oan, indicates Sanders never intended to repay the
$232, 000. The apparent close timng of Sanders’s filing for
bankruptcy and the final disbursenment of the $77,500 | oan does not
prove, or even tend to prove, that he intended not to repay the

| oan of $232,000 which was never funded and which he never

this fact in determning the issue of intent to repay.
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recei ved.

Fourth, the governnent argues that the collateral that was to
be used to secure the $232,000 | oan was i nadequate and that this
i ndi cates Sanders had the intent to not repay the $232,000. CQur
case lawindicates that if the defendant has no ownership i nterest
in or control over the coll ateral used to secure the | oan, then the
| oss cal cul ati on ambunt does not need to consider the value of the
collateral. United States v. Mdirrow, 177 F.3d 272, 300 (5th Cr.
1999); Tedder, 81 F.3d at 551; HIl, 42 F.3d at 919. In the
present case, unlike the <cited cases, Sanders has always
mai nt ai ned, and the governnent conceded in its appellate brief
that, he had nothing to do with the valuation of any coll ateral
Further, there is no evidence Sanders attenpted to decei ve t he bank
concerning the collateral. Wthout nore evidence concerning
Sanders’s role in securing the loan with the collateral, the
ultimate i nadequacy of the collateral does not prove Sanders had
the intent to not repay the $232,000, an anount he never received.

Fifth, the governnent argues that because Sanders nade only
three | oan paynents on the $77,500 |loan, this is evidence of his
intent to not repay the $232,000 | oan. The governnment’s argument
concerning this evidence nakes no sense.

Sixth, the governnent’s final argunent is that Sanders
wi t hdrew over $20,000 from the corporate account prior to the

bankruptcy and did not declare this on the bankruptcy petition and
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this is evidence of his intent to not repay the $232,000 | oan. The
record is unclear as to what the w thdrawn funds were used for
Sanders mai ntains that he never pocketed any of the | oan noney but
rather used it in trying to nmake the dry cleaners work. Wth
nothing nore than the nere withdrawal, it is not plausible that
this evidence along wth the governnent’s other evidence
establishes by a preponderance of the evidence that Sanders
intended to not repay $232,000, an amount he never received; it
coul d pl ausi bly be evidence of intent concerning the $77,500 | oan,
but Sanders was not sentenced based on that | oan anount.

Finally, while several cases in this Crcuit have sentenced

t he def endant based on the intended | oss when the actual | oss was

| ess, those cases all include facts not present in this case
Morrow, 177 F.3d at 300; Tedder, 81 F.3d at 551; Hill, 42 F.3d at
919. In Morrow, Tedder, and HlIl, there were facts in the record

that indicated the defendants’ intent not to repay the greater
anount regardl ess of the fortunate circunstances of the actual | oss
being |ess. Al so, unlike the defendants in the other cases

Sanders never received all or any part of the $232,000, the anount
the governnent argues is the intended | oss here. He never even
attenpted to receive this amount after the original property he
wanted to purchase was unavailable; but rather, he found a new
property and received a new loan for $77, 500. In fact, we are

unaware of any case inthis Crcuit with facts simlar to this case
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i n which the def endant was sentenced based on a proposed | oan of a
greater anount which preceded an actual |oan of a |esser anount.
Al though it may be theoretically possible tointend a loss that is
greater than the potential actual |oss, our case |aw requires the
governnent prove by a preponderance of the evidence that the
def endant had the subjective intent to cause the loss that is used
to calculate his offense l evel. Tedder, 81 F. 3d at 551; Henderson,
19 F. 3d at 928. In other words, in the absence of facts indicating
an intent not to repay the loan, the actual |oss nust be used to
calculate the defendant’s offense |evel. UuS S G § 2F11,
coorment. (n.7(b)); see also Henderson, 19 F.3d at 928. Unl ess
there i s evidence concerning Sanders’s intent that we are not aware
of, both the Sentencing Quidelines and our case |law require that
the actual 1oss Sanders caused be determned and that he be
sent enced accordi ngly.

We have concl uded that one of the clear errors which the
prosecuti on made and the probation of fi cer adopted and t hereby | ead
the district court into error, was the assunption that the $77, 500
| oan transaction was sinply part and parcel of the earlier proposed
| oan of $232,000. Fromour review of the record, however, we are
satisfied that these two transacti ons were separate and distinct.
The | oan commi tnent for the $232,000 clearly contenpl ates that such
| oan woul d be “secured by a first lien on all accounts receivabl e,

supplies, inventory, work in progress, furniture and equi pnent,

32



vehi cl e and | easehol d i nprovenents | ocated at 8014 Spring Vall ey,
1505 Commer ce, and 14651 Dal | as Parkway, Dallas.” This |oan was to
enable the defendant’s corporate entity, “Nunber One C eaners
Inc.,” to purchase the assets and property on which the first lien
was to be given to the bank. During the process of preparing for
closing of this acquisition and loan, it was discovered that
certain environnental problens existed at one of the plant
| ocations and the landlord refused to sign a subordination
agreenent. As aresult the contract which Sanders had to purchase
t hese properties was “declared null and void.” Cbviously, if the
contract to purchase was “null and void,” the | oan comnm tnent for
t he $232, 000 | oan was simlarly no | onger enforceabl e and t he Bank
did not fund any portion of the $232,000 for the purposes stated in
the loan agreenent. Wth the help of a broker, Sanders | ocated
anot her property which Sanders could use to get into the dry
cleaning and | aundry business. In this second transaction the
assets and properties, which defendant woul d acquire and coul d t hen
give a first nortgage to the bank upon, were entirely separate and
different from those contenplated in the $232,000 proposed
transacti on. The bank agreed to lend the defendant $77,500 to
ef fectuate this new acqui sition and the previous | oan conmtnent to
l end $232,000 was “nodified” to limt the | oan amount to $77, 500.

In our view once the “l oan package” was nodified to limt the
| oan amount to $77,500, there was no |egal basis upon which the
Bank would be at risk to loan any anount of noney nore than

33



$77,500; and if the Defendant were ever determned to have any
intention not to repay the Bank, such intentions would only exist
as to the sum of $77,500. This new |l oan was closed and fully
funded in four |oan disbursenents totaling $77,500, the first of
whi ch was made on April 10, 1997, in the anmount of $58, 000.

W realize that clear error is a deferential standard of
review, however, it is nore than a rubber stanp. Therefore, we
find that the district court clearly erred in finding that the
governnment proved by a preponderance of the evidence that Sanders
i ntended to not repay the $232,000 | oan. Additionally, because the
record indicates that the district court considered that Sanders
had no crimnal history and had served in the mlitary and
t herefore sentenced Sanders to the mninum sentence within the
guideline range for a level 16 offense, the error was not harnm ess.
See United States v. Ahned, 324 F.3d 368, 374 (5th G r. 2003)
(citations omtted).

Accordingly, we vacate Sanders’s sentence and remand to the
district court for re-sentencing. Wen re-sentencing Sanders, the
di strict should use actual | oss and not intended | oss to determ ne
Sanders’s offense | evel and sentencing range.

CONCLUSI ON

Having carefully reviewed the record of this case, the

parties’ respective briefing and argunents, for the reasons set

forth above, we affirm the jury verdict and the evidentiary

34



decisions of the district court. However, we vacate Sanders’s
sentence and remand the case for re-sentencing consistent with our

i nstructi ons herein.

Affirmed in part, Vacated in part, Remanded in part.
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EMLIOM GARZA, Circuit Judge, concurring in part and dissenting
in part:

A man wal ks into a bank to apply for a $232,000 | oan. A bank
| oan officer hands the man a form which requires the man to
di scl ose his assets and liabilities. The man stares at the form
pondering his recent debts and cash fl ow problens: $4,000 owed to
a different bank; $9,300 owed to assorted credit card conpani es;
approxi mately $25,000 owed to friends; and a cash flow deficit of
over $60,000. This man has not seen “black” in his credit report
for quite sone tine. The man presunes that the bank will not | ook
too kindly on this financial situation, so he “fudges” a bit on the
| oan application. He neglects to report many of his debts, states
that he has a positive cash flow, and hands the form back to the
bank | oan officer.

Looking at this picture, do we think that this man believes he
can pay back a $232,000 | oan? Mre to the point, is it “plausible”
to conclude that this man does not believe he can repay the | oan,
and therefore does not intend to repay it? O course it is.

The district court in the instant case was presented with a
set of facts alnost identical to the above scenario. Based on that
(and ot her) evidence, the court concluded, plausibly enough, that
Cecil Allen Sanders (“Sanders”) did not intend to repay a $232, 000
| oan fromPl ano Bank and Trust (“the Bank”). The majority opinion,

however, asserts that the district court clearly erred in making
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this determnation. For that reason, the majority opinion holds
that the district court erred in using the $232,000 figure to
determ ne Sanders’s sentence. Although | agree with nuch of the
majority opinion (the part that affirns Sanders’s conviction), |
cannot concur in the opinion’s decision to reverse Sanders’s
sent ence.

The majority opinion rests its conclusion that the district
court erred in sentencing Sanders on two separate grounds. First,
the majority opinion holds that the district court could not
consi der the $232,000 | oan at all, because the CGovernnent did not
include this loan in Sanders’s indictnment.® Second, the majority
opi ni on concludes that the district court clearly erred in using
the $232,000 figure to calculate Sanders’s sentence because the
evi dence shows that Sanders intended to repay the loan. Neither
conclusion, in ny view, can be reconciled wth our precedent.

I

The present case involves the district court’s application of

Sentencing Quideline § 2F1.1. That provision states that a

district court should i ncrease the sentence of a defendant who has

8 As the majority opinion recites, Sanders never in fact
recei ved the $232,000 | oan. Sanders requested the noney to
purchase a dry cl eaning establishnment, and the Bank approved the
loan. At the last mnute, however, the seller pulled out of the
deal , because of environnental problens with the facility.
Sanders |l ater found a second (and | ess expensive) dry cleaning
busi ness, and applied for another |oan. The Bank approved a
$77,500 | oan, again relying on Sanders’ clainms that his finances
were stable. Sanders’s indictnment for bank fraud referred
specifically to this second | oan.
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commtted certain crines (including bank fraud) in proportion to
the financial |oss caused by the defendant. See U. S. SENTENCI NG
QUI DELINES MANUAL 8 2F1. 1(b)(1). For purposes of this guideline, the
relevant “loss” is generally the actual or expected loss to the
victim Id., cnmt. n. 7(b). However, 8§ 2F1.1 provides that “where
the intended loss is greater than the actual |oss, the intended
loss is to be used.” Id. In the present case, the district court
found, by a preponderance of the evidence, that Sanders did not
intend to repay the $232,000 | oan. Therefore, the court found, as
a matter of fact, that Sanders intended to cause a |oss of
$232,000. The court concluded that this figure was greater than
the actual [|oss caused by Sanders (which, according to the
presentence report was $76,767.69), and therefore calcul ated
Sanders’s sentence based on this $232,000 intended | oss.

The majority opinion concludes that the district court erred
in using the $232,000 figure to determ ne Sanders’s sentence. The
maj ority opinion bases this conclusion in part on the fact that
there was no reference in Sanders’s indictnment to the $232, 000
| oan. The opinion thereby appears to assert that, when the
district court calculates a defendant’s sentence pursuant to 8§
2F1.1, the court can never consider offenses beyond those charged
in the indictnent.

The majority opinion’s assertion is surprising. We have

repeatedly reaffirnmed that, when a district court sentences a
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defendant, the court can take into account offenses that were not
specifically included in the indictnent. See, e.g., United States
v. Anderson, 174 F.3d 515, 526 (5th Cr. 1999) (“It is not
necessary for the defendant to have been charged with or convicted
of carrying out the other acts before they can be considered
rel evant conduct [for sentencing purposes].”); United States v.
Singleton, 946 F.2d 23, 26 (5th Cr. 1991) (“[A] court, when
considering the appropriate sentence under the guidelines, can
consider not only crinmes that have not been proven beyond a
reasonabl e doubt, but crines that have not even been charged.”);
see also United States v. Powel |, 124 F. 3d 655, 666 (5th Cr. 1997)
(concluding that, in determ ning a defendant’ s sentence for federal
tax violations, the district court could consider not only the
amount of federal tax |osses but also the anmpbunt of state tax
| osses, because the latter constituted “rel evant conduct”); cf.
United States v. Carreon, 11 F.3d 1225, 1241 (5th Cr. 1994) (“A
district court may base a defendant’s sentence on conduct for which
the defendant was acquitted because the governnent need only
establish sentencing facts (unlike the elenents of the crine) by a
preponderance of the evidence.”).

| ndeed, we have applied this rule in the 8 2F. 1.1 context.
See Anderson, 174 F.3d at 526 (rejecting the defendants’ assertion
that “the district court erred in calculating the anount of | oss

attributable to them [under 8§ 2F1.1], and thus their base offense
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| evel s, because the district court included conduct not charged in
t he supersedi ng i ndi ctnent as rel evant conduct pursuant to U.S. S. G
8§ 1B1.3"); see also United States v. Burridge, 191 F.3d 1297, 1304-
05 (10th Gr. 1999) (rejecting the defendant’s assertion that the
district court erred in calculating his sentence under 8§ 2F1.1
because the district court included conduct that was not charged in
the indictnent); United States v. Dickler, 64 F.3d 818, 831 (3d
Cr. 1995) (stating, inreviewing the district court’s cal culation
of loss under § 2F1.1, that “[t]he relevant crim nal conduct need
not be conduct with which the defendant was charged, nor conduct
over which the federal court has jurisdiction”) (citations
omtted).

That is not to say, of course, that the district court can
consider any conduct beyond that charged in the indictnent to
determ ne a defendant’s sentence. The district court can consider
only prior acts that satisfy two conditions. The conduct nust (1)
be crimnal and (2) qualify as “rel evant conduct” under Sentencing
GQuideline §8 1B1.3. Anderson, 174 F.3d at 526; Powell, 124 F.3d at
665; see also United States v. Sotelo, 97 F.3d 782, 799 (5th Cr
1996) (“The Sentencing Quidelines allow the sentencing court to
hol d a defendant accountable for all relevant conduct.”).

The majority opinion surely would concede that Sanders’s
conduct in applying for the $232,000 loan was crimnal. As the

majority opinion recounts, Sanders submtted the sanme |oan
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application for the initial $232,000 | oan and the $77,500 | oan t hat
he ultimately received. Sanders’s failure to report all of his
debts and liabilities on that |oan application was the “conduct”
that led to his convictions for bank fraud and for nmaking false
statenents to the Small Business Admnistration ("“SBA”). I n
affirmng those convictions, the nmmjority opinion clearly
recogni zes that Sanders’s conduct in filling out the |oan
application (for both the $232,000 | oan and the $77,500 | oan) was
“crimnal .”

Therefore, the question of whether the district court could
consider the $232,000 loan at sentencing turns on whether it
qualifies as “relevant conduct” wunder § 1B1.3. Under that
provi sion, “relevant conduct” includes “all acts and om ssions

that were part of the sanme course of conduct or conmon schene or
pl an as the offense of conviction.” U S. SENTENCING GU DELI NES MANUAL
§ 1B1.3(a)(2). The comentary to 8§ 1B1.3 further explains that, in

order for two offenses to constitute part of a “conmopn schene or

pl an,” they nust be “substantially connected to each other by at
| east one comon factor, such as commobn victinms, common
acconpl i ces, common purpose, or simlar nodus operandi.” 1d., cnt.

n.9(A); Anderson, 174 F.3d at 526; Powell, 124 F.3d at 665.
It is not difficult to recognize that Sanders’s conduct
constitutes the quintessential exanple of a “commobn schene or

plan.” Sanders’ efforts to obtain the $232, 000 and $77, 500 | oans
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i nvol ved nost, if not all, of the above criteria: “common victins”
(the Bank and the SBA); “conmmon purpose” (to obtain funds to
purchase a dry cleaning business); and “simlar nodus operandi”
(submtting the sane falsified |l oan application form. Therefore,
Sanders’s application for the $232,000 | oan constitutes “rel evant
conduct,” and was properly considered by the district court at
sent enci ng. °
I

The mpjority opinion next asserts that the district court
shoul d not have used the $232,000 figure, because the Governnent
failed to prove by a preponderance of the evidence that Sanders did
not intend to repay the | oan. The nmgjority opinion concludes that,
because Sanders intended to repay the |loan, the district court
shoul d not have used Sanders’s “intended |oss” at all. |[Instead,
t he court shoul d have cal cul ated his sentence based on the “act ual
| o0ss” that he caused. See United States v. Tedder, 81 F.3d 549,
551 (5th Gr. 1996) (“Wiere the defendant intends to repay the
| oans, then actual loss, rather than intended loss, is the
appropriate basis for calculating |oss under 82F.1.1.”7); United
States v. Henderson, 19 F.3d 917, 928 (5th Cr. 1994) (“If [the

def endant] intended to repay the banks on his |oans, the district

 Indeed, it mght have been error for the district court
not to consider the $232,000 | oan. See United States v. Bennett,
37 F.3d 687, 694 (1st Cr. 1994) (concluding that the district
court erred in calculating the anount of |oss under § 2F1.1
because the court failed to include all “relevant conduct”).
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court should not have wused intended loss as the basis for
sentencing.”).

The nmjority opinion purports to recognize that the
calculation of loss under 8 2F1.1 is a factual finding that this
Court reviews for clear error. See United States v. Mrrow, 177
F.3d 272, 301 (5th Cr. 1999) (noting that “[t]he district court’s
cal culation of loss under 8 2F1.1 is a finding of fact reviewable
only for clear error”); Tedder, 81 F.3d at 550; United States v.
HIl, 42 F.3d 914, 919 (5th Cr. 1995). The majority opinion also
appears to acknow edge that the district court’s determ nation that
Sanders did not intend to repay the $232,000 | oan was a finding of
fact, subject to reviewonly for clear error.

| ndeed, the majority opinion even recites the very deferenti al
nature of our review in 8 2F1.1 cases. As the mgjority opinion
states, we affirmthe district court’s sentencing determ nation as
long as the court’s findings of fact are “plausible in |ight of the
record as a whole.” United States v. Edwards, 303 F.3d 606, 645
(5th Gr. 2002) (“In order to satisfy this clear error test all
that is necessary is that the finding be plausible in |ight of the
record as a whole.”) (internal quotation marks omtted) (enphasis
added); see also United States v. Lopez, 222 F.3d 428, 437 (7th
Cr. 2000) (“The burden of proof on appealing a district court’s
loss calculation requires the defendant to show that the
determ nation was not only inaccurate but outside the realm of

perm ssible conputations.”) (internal quotation marks omtted)
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(enphasi s added).

The majority opinion, however, after reciting the proper
standard, then goes on to apply anything but clear error review.
The opi nion does not (in accordance with a clear error standard)
exam ne the evidence as a whol e to determ ne whether that evidence
m ght support the district court’s factual finding. Cf. NMorrow,
177 F.3d at 301 (“Gven this [clear error] standard of review, the
only question we nust address is whether the record supports the
district court’s determnation that the defendants did in fact
intend to inflict aloss in the total anmount of the fraudulently
obtained loans.”). Instead, the mgjority opinion (in accordance
wth a de novo standard) exam nes each piece of evidence
separately, explaining why that evidence—standing al one—annot
support the district court’s decision.® The nmjority opinion
thereby effectively turns a clear error standard of reviewinto a
de novo standard.

Asingle exanple illustrates this point. The majority opinion
exam nes the Governnent’s contention that Sanders’s failure to
di scl ose his financial problens on his |oan application indicates

a lack of intent to repay the debt. The opinion rejects this

10 1 ndeed, much of the discussion in the majority opinion
seens nore concerned with explaining the fallacies in the
Governnent’s argunents than with determ ning whet her the evidence
supports the district court’s decision. The fact that sone of
the Governnent’s contentions “make[] no sense” nmay indicate that
the Governnent should spend nore tine refining its argunents, but
does not suggest that there is no evidence to support the
district court’s factual determ nation
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argunent, stating that “Sanders failure to disclose known debt

does not in-and-of-itself nmake plausible the assertion that he
intended to not repay either all or part of the $232,000.” The
maj ority opinion mscharacterizes the question before this Court.
The i ssue i s not whether a particul ar pi ece of evidence “i n-and- of -
itself” supports the district court’s decision. Instead, the
question is whether that evidence, in light of the record as a
whol e, supports the district court’s factual determ nation that
Sanders did not intend to repay the debt. See Edwards, 303 F. 3d at
645; cf. FED. R EviD. 401 (noting that “‘[r]el evant evi dence’ neans
evi dence havi ng any tendency to nake the exi stence of any fact that
is of consequence to the determ nation of the action nore probable
or less probable than it would be w thout the evidence”).

If the majority were to exam ne the above evidence in |ight of
the record as a whol e, as we nust under the clear error standard of
review, the mpjority wuld see that the district court’s
determ nati on was i ndeed “pl ausi bl e.” The evidence at trial showed
that Sanders was well aware of his precarious financial condition;
for that very reason, he intentionally hid his financial problens
fromthe Bank when he applied for the loan. That evidence woul d
support a conclusion that, when Sanders applied for the |oan, he
did not believe he would be able to repay the debt (and, thus, did
not intend to repay the debt). The evidence at trial also
suggested that Sanders was not particularly honest or forthcom ng

wWth respect to financial matters. Not only did he make nateri al
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m srepresentations on his bank |oan applications, but he also
failed to disclose information on his bankruptcy petition.!* That
evi dence could have led the district court to discount Sanders’s
representations that he did in fact intend to repay the loan. 1In
sum the district court could have inferred from Sanders’s pattern
of dishonesty in financial transactions, conbined with Sanders’s
cl ear awareness of his own financial troubles, that when Sanders
applied for the $232,000 | oan, he did not believe he could (and did
not intend to) repay the debt.

The evidence produced at trial, when viewed as a whole,
indicates that the district court’s determ nation (that Sanders did
not intend to repay the $232,000 |oan) was at |east plausible.
I ndeed, in ny opinion, the evidence suggests that the district
court’s factual finding was correct. As a result, the district
court properly used the $232,000 figure to determ ne Sanders’s
sent ence.

The majority opinion presents no valid reason for reversing
the district court’s sentencing determnation in this case.

Therefore, | respectfully dissent.

1 1n addition, the evidence suggested that Sanders nmay have
filed a fraudul ent worker’s conpensation | awsuit.
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