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GARWOOD, Circuit Judge:

I n this Rul e 23(f) i nterlocutory appeal , t he



pl ai ntiffs—appell ants, Rochel |l e Comruni cations, I nc. (Rochelle) and
Adroit Medical Systens, Inc. (Adroit), challenge the district
court's denial of their notionto certify two classes of plaintiffs
allegedly injured by the refusal of the defendant, AT&T Corp.
(AT&T), to permt the passage of caller identification (caller |D)
data across its |ong-distance telephone network. Because we
conclude that the appellants cannot satisfy the predom nance
requi renment of Rule 23(b), we affirm
Facts and Proceedi ngs Bel ow

In 1996, Bell Atlantic Corp. (Bell) brought suit under section
4 of the Cayton Act! against AT&T and its subsidiary Lucent
Technol ogies, Inc., seeking treble damages and injunctive relief
for alleged violations of the antitrust |laws. According to Bell,
AT&T attenpted to nonopolize the market for caller-ID service in
viol ation of section 2 of the Sherman Act? when, for approxi mtely
four years beginning in 1992, AT&T blocked the free passage of
caller-1D data over its |ong-distance network. Shortly after Bel
brought suit, the naned class plaintiffs, Rochelle and Adroit,
intervened and noved to certify tw classes of plaintiffs who
allegedly suffered antitrust injury because of AT&T's conduct

during the class period, a period running between March 19, 1992,

! 15 U S.C § 15.
2 15 USC 8§ 2.



and Novenber 30, 1995.°3
A Caller ID

The decision to certify a class nmay often necessitate a highly
factual inquiry, see Alabama v. Blue Bird Body Co., Inc., 573 F. 2d
309, 316 (5th Cr. 1978), and the propriety of class certification
here hinges in part upon evidence introduced bel ow concerning the
nature and operation of caller ID.

The record reflects that caller IDis a service nmarketed and
provi ded by | ocal tel ephone conpanies that permts the display, on
a device either attached to or incorporated into the tel ephone of
the recipient of a call, of the tel ephone nunber, and occasionally
the nanme, of the <calling party. The service operates by
transmtting data containing, at a mninum a calling party's
t el ephone nunber (CPN) over the telephone networks wuntil it
ultimately reaches, and is displayed on, the call recipient's

caller-1D display unit.*

® March 19, 1992, represents that date on which AT&T began
bl ocking the free passage of caller ID data over its |ong-

di stance tel ephone network. AT&T ultimately ceased bl ocking the
free transm ssion of caller ID data on Decenber 1, 1995, the
effective date of the Federal Comrunications Comm ssion's (FCC
regul ation ordering all |ong-distance carriers to pass such data
over their networks free of charge. See M scell aneous Rul es

Rel ating to Common Carriers, 60 Fed. Reg. 29490, 29491 (June 5,
1995) (codified at 47 CF. R 8 64.1604 (2002)).

* For at least the early portion of the class period,
caller ID was advertised primarily as a | ocal service. The
parties do not dispute this fact, nor do they allege that caller
| D was ever advertised, during the class period and on a cl ass-
w de basis, as providing any utility with respect to | ong-
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There is no dispute that access to caller ID information may
be of benefit to a nunber of businesses and may, for certain
busi nesses, produce substantial efficiency gains and acconpanyi ng
cost savings. Businesses, for exanple, nmay use caller ID data to
return calls received after hours where the caller left an
i nconpl ete nessage or no nessage at all. And because the display
units also are sonetines able to record information for |ater
recall, the caller IDdisplay units may al so be used to track cal
vol une. In addition, businesses that maintain reverse-charge
| ong-di stance t el ephone nunbers benefit fromcaller | Dby using the
calling party nunber to screen out unwanted calls, thereby reducing
| ong-di stance cal |l i ng expenses.

At a nore sophisticated level, the caller-ID data transmtted
to a call recipient may be I|inked, through the use of conputer
t el ephony integration (CTl) equi pnent and software, to a business's
conputeri zed dat abase. CTI equi pnent thus all ows a busi ness to use
a caller ID signal to rapidly retrieve information related to a
particular caller, permtting a business, for exanple, to route a
call to a specific enployee, or to provide faster and nore
efficient service to a custoner, resulting in reduced tel ephone

bills and |abor costs, and in sone circunstances, increased

di stance calls, or that the class nenbers purchased caller ID
service fromtheir | ocal tel ephone conpanies with the expectation
that caller I D service would be avail able on | ong-di stance calls.
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custoner goodwi || .°%

A nunber of technol ogi cal prerequisites, however, nmust be net
before a call recipient can receive a caller 1D signal. Chi ef
anong these is the need for each portion of the tel ephone network
that the caller ID signal nust traverse to be connected to a
t el ephone network known as the Signaling System 7 (SS7) network.®
Thus, for any given call to carry a caller ID signal to a call
reci pi ent over the AT&T | ong-di stance network, the | ocal tel ephone
exchange networks of both the caller and call recipient nust have
SS7 capability, and the | ocal tel ephone exchange networks of both

caller and call recipient nust be connected to AT&T' s | ong-di st ance

® The FCC, for exanple, in 1994 concl uded:

“Service providers who respond to tel ephone orders,
such as stock brokers or parts and equi pnent deal ers,
could use the calling party's nunber to direct the cal
imedi ately to the appropriate departnent for service.
Banks coul d program data sources to have custoner
profile information available as a call is answered.
Wth interstate delivery of calling party nunber, calls
to national service centers could be routed
automatically to local service centers closest to the
calling party. Consuners making orders could have

their nane, address and billing information verified
i nst ant aneously. Indeed, a significant nunmber and kind
of custom zed national services can develop as a result
of instant recognition of the calling party.” In re

Rul es and Policies Regarding Calling Nunber

I dentification Service—€aller ID, 9 F.C.C. Rcd. 1764
(1994) (hereinafter Rules and Policies).

® “The term'Signaling System7' (SS7) refers to a carrier
to carrier out-of-band signaling network used for call routing,
billing and managenent.” 47 C F.R 8 64.1600 (2002). The
district court found, and all the parties concede, that full SS7
connectivity is a prerequisite for a call to carry CPN fromthe
caller to the call recipient.



SS7 network. ’

Even where there was conplete SS7 connectivity, however, a
nunber of additional factors, other than AT&T's conduct, may have
prevented the uninpeded passage of a caller ID signal during the
cl ass peri od. Sone states, concerned wth the inplications of
caller IDfor privacy rights and existing wretapping |egislation,
i nposed regul ations that blocked the transm ssion of CPN on al
calls, both local and | ong-distance. In re Rules and Policies
Regardi ng Cal I i ng Nunber I dentification Service—€aller ID, 9 F.C C
Rcd. 1764 (1994). Thus AT&T alleged, and the plaintiffs do not
di spute, that Texas prohibited the transmttal of CPN for a
substantial portion of the class period, while California did not
permt the passage of CPN at any tine during the class period.
Pennsyl vani a did not anmend its statutes to permt caller IDservice
unti|l Decenber 1993. See 66 PA. Cons. STAT. 8 2906(a) (providing for
caller |ID service and overruling Barasch v. Pennsylvania Public
Uilities Comm ssion, 576 A . 2d 79 (1990), which held that caller ID
violated state wretap |aws). QO her states required, and stil
requi re, that tel ephone conpani es provi de consuners with the option

of blocking the display of their telephone nunbers. See, e.g.

" “Because transnission of the calling party nunber requires

SS7 technol ogy, technical feasibility exists wherever SS7
technology is used.” Rules and Policies, supra note 5.

According to the record, only 65% of business-access |lines were
fully SS7 connected as of July 1993; only 72% of | ocal networks
had achi eved full SS7 connectivity by the end of the class period
in 1995.



CaL. PuB. UtiL. CopE § 2893(a) (West 2003) (requiring, with certain
exceptions, that “every tel ephone call identification service .
shall allow a caller to withhold display of the caller's
t el ephone nunber”); 66 PA. Cons. StaT. 8§ 2906(a) (sane). Finally,
beyond state regul ati ons and SS7 connectivity, other technol ogi cal
barriers may have prevented the transm ssion of caller |ID data
during the class period. Thus, the record indicates that CPN does
not acconpany a call where the call is placed either from a pay
phone or froma cellular phone. In addition, caller ID service my
be unavail abl e where either the calling party or the call recipient
enpl oys a private branch exchange (PBX) tel ephone system a type of
t el ephone systemw dely used by busi nesses during the class peri od.
Assum ng, however, that none of these various barriers would
have i1inpeded the receipt of caller ID, there is no question but
that caller ID was unavail able on certain calls during the class
peri od because of AT&T's decision to block the free transm ssi on of
caller ID signals over its |ong-distance network. Moreover, for
pur poses of deciding class certification, we shall sinply assune
W thout deciding, as did the district court, that such conduct
anounted to an attenpt to nonopolize the market for caller ID
service in violation of the Sherman Act. The only question
remai ning before this court, therefore, is the propriety of the
district court's denial of class certification.

B. Cl ass Definitions



The naned plaintiffs, Rochelle and Adroit, initially sought to
certify two classes of plaintiffs who they nmaintained suffered
antitrust injury as a result of AT&T's bl ocking of caller ID data:
(1) a reverse charge class conprising business and organi zations
who purchased AT&T's reverse-billed (“1-800") |ong-distance
service; and (2) a call recipient class conprising businesses and
organi zati ons that were actual or potential purchasers of caller-1D
service for |ong-distance calls.?®

After a hearing during which the district court received
evi dence concerning the operation of caller ID service and the
nature of the antitrust injury alleged, the plaintiffs noved to
redefine the putative classes.® The plaintiffs' anended notion for
class certification, the denial of which is before us, renoved

certain problematic aspects of theinitial definitions, and defi ned

8 The plaintiffs' first notion defined the reverse charge

cl ass as
“a class of all businesses and organi zations that, at
any tinme between March 19, 1992 and Novenber 30, 1995,
have been actual purchasers from AT&T of reverse-billed
(typically “800") swtched-access, |ong-distance
service, and who have been actual or potenti al
purchasers of Caller-1D service for the processing of
i ncom ng swi tched-access | ong di stance tel ephone
calls.”

The call recipient class was defined as
“a class of all businesses and organi zations that, at
any tinme between March 19, 1992 and Novenber 30, 1995,
have been actual or potential purchasers of Caller-1D
service for the processing of incomng swtched-access
| ong di stance tel ephone calls.”
° Between the plaintiffs' initial notion to certify the two

cl asses and the subsequent hearing on that notion, Bell Atlantic

settled its claimagai nst AT&T.



the reverse charge cl ass as

“All  businesses and organizations that, at any tine

bet ween March 19, 1992 and Novenber 30, 1995, were actual

purchasers fromAT&T of reverse-billed (typically “800")

sw t ched- access, |ong distance service, and were actual

purchasers of Caller-ID service for the processing of

i ncom ng sw tched-access tel ephone calls.”

The call recipient class, whose nenbers who were not necessarily
al | AT&T subscribers, was defined as

“Al'l busi ness and organi zations that, at any ti ne between

March 19, 1992 and Novenber 30, 1995 (a) were actua

purchasers of Caller-ID service for the processing of

incomng swtched-access telephone <calls; and (b)

received at |east one AT&T |ong-distance call carried

over the SS7 signaling network each nonth during which

such purchaser was a subscriber to the sw tched-access

Caller-1D service.”

In addition to defining the proposed cl asses, the plaintiffs
motion for certification also included a fornmula for cal cul ating
the anmount of damages to which the plaintiffs clainmed the class
menbers were entitled. Specifically, the plaintiffs proposed to
cal cul ate damages for individual class nmenbers in both classes
based upon the national “average nunber of seconds saved per call”
[ both | ong-distance and |ocal] through the use of caller ID5 an
average wage rate for the typical enpl oyee answeri ng and processi ng
tel ephone calls, and the total nunber of AT&T calls to class

nenbers made during the class period.® For the reverse charge

1 Wth respect to the reverse charge class, the plaintiffs
expert presented the foll ow ng proposal for neasuring danmages:

“Measure the nunber of AT&T switched access 800 calls

that were conpleted to class nenbers over the damages

period. This amount, nultiplied by the average net

cost savings per call that is typical for users of
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class, the plaintiffs al so proposed to adj ust the danmages cal cul us,
using AT&T's billing records, to include recovery of any |ong-
di stance charges assessed against class nenbers that m ght have
ot herwi se been avoi ded through the use of caller 1D

AT&T opposed cl ass certification arguing, inter alia, that the
plaintiffs had failed to carry their burden of establishing
predom nance and nunerosity. Specifically, AT&T contended that the
plaintiffs' notion for certification failed the predom nance bar on
two grounds. First, AT&T maintained that the plaintiffs could not
prove antitrust injury with regard to each class nenber absent an
individualized inquiry into issues of causation. Second, even
assumng the plaintiffs could establish [iability on a classw de
basis, AT&T argued that the plaintiffs still could not clear the
predom nance hurdl e since the vari egated nature of the class nenber
busi nesses and organi zati ons precluded a formul ai c cal cul ati on of
damages.

The district court, after holding a second hearing on the

| ong-distance Caller-1D, results in the net anmount of
the potential savings that class nenbers woul d have
realized if not for the alleged actions of AT&T.”
Wth respect to the damages owed nenbers of the call recipient
class, the plaintiffs' expert testified that
“It is only necessary to determ ne the nunber of
i nbound AT&T | ong-di stance calls to the class during
the damages period and nultiply that by the average net
cost savings per call that is typical for users of
| ong-di stance Caller-1D. That product reflects the net
anount of the potential savings that class nenbers
woul d have realized if not for the alleged actions of
AT&T.”
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i ssue, denied class certification. Seizing on the first of AT&T' s
two above objections and relying on Al abama v. Blue Bird Body Co.,
Inc., 573 F.2d 309 (5th Gr. 1978), the district court found that
difficulties in establishing that AT&T had actually caused an
antitrust injury to any given class nenber defeated predon nance. !

Followng the district court's ruling, the plaintiffs
petitioned for, and were granted leave to file this interlocutory
appeal under Rule 23(f). Because we also conclude that the
plaintiffs clearly failed to surnount the predom nance hurdl e of
Rule 23(b)(3), albeit on different grounds fromthose relied upon
by the district court, we affirm

Di scussi on

A. St andard of Revi ew

' Wth respect to the reverse charge class, the court

concluded that the plaintiffs could not denonstrate a viable
met hod of establishing, through proof conmmon to the class, that
any individual class nenber was both connected to the SS7 network
and received a tel ephone call froma calling party al so connected
to the SS7 network. Absent such proof, the court concluded that
the plaintiffs could not establish that, but for AT&T s refusal
to transmt CPN over its network, any class nenber woul d have
received caller ID data with any given call

The district court reached a simlar conclusion with respect
to the call recipient class. According to the district court,
with the exception of records covering only one year of the class
period, no records were avail able fromwhich the class nenbers
could determ ne the source of any given call during the class
period. Absent records fromwhich a call recipient could
determ ne that he had been called on a certain date froma
certain nunber, the court concluded that the plaintiffs could not
identify the origin of a specific call, |et alone whether that
call originated froman area that was connected to the SS7
network. Absent that information, no given class nenber could
establish the requisite el enent of causation.
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We reviewthe district court’s decisionto certify a class for
an abuse of discretion, see McManus v. Fl eetwood Enterprises, Inc.,
320 F. 3d 545, 548 (5th Cr. 2003), and note that the district court
must “conduct a ‘rigorous analysis of the Rule 23 prerequisites’
before certifying a class.” O Sullivan v. Countryw de Hone Loans,
Inc., 319 F.3d 732, 738 (5th Cr. 2003). W also note that in
t hose cases where the plaintiff seeks to certify a class under Rule
23(b)(3), the Rules “invite[] a close | ook at the case before it is
accepted as a class action.” AnchemProducts, Inc. v. Wndsor, 117
S.C. 2231, 2246 (1997) (quoting Kaplan, Continuing Wrk of the
Cvil Commttee: 1966 Anendnents of the Federal Rules of Crim nal
Procedure (1), 81 Harv. L. Rev. 356, 375 (1967)). Finally, we
stress that it is the party seeking certification who bears the
burden of establishing that the requirenments of Rule 23 have been
met. O Sullivan, 319 F.3d at 737-738.

B. Cdass Certification

There are no “hard and fast rules . . . regarding the
suitability of a particular type of antitrust case for class action
treatnent.” Al abama v. Blue Bird Body Co., Inc., 573 F. 2d 309, 316
(5th Gr. 1978). Rat her, “[t]he unique facts of each case wll
generally be the determ ning factor governing certification.” |d.

Under Rule 23(a), a plaintiff seeking to certify a class nust
satisfy four threshold requirenents: “(1) nunerosity (a 'class [soO

large] that joinder of all nenbers is inpracticable'); (2)

12



comonal ity ('questions of |law or fact common to the class'); (3)
typicality (nanmed parties' clainms or defenses "are typical . . . of
the class'); and (4) adequacy of representation (representatives
‘wll fairly and adequately protect the interests of the class').”
Anchem Products, 117 S. Q. at 2245.

Beyond these four prerequisites of Rule 23(a), Rule 23(b)(3)
demands of a party seeking class certification yet two further
requi renents, nanely the burden of denonstrating both (1) that
gquestions common to the class nenbers predom nate over questions
af fecting only individual nenbers, and (2) that class resolutionis
superior to alternative nethods for adjudication of the
controversy. |1d. at 2246. By inquiring into predom nance, Rule
23(b)(3) thus tests “whether the proposed cl asses are sufficiently
cohesive to warrant adjudication by representation.” 1d. at 2249.
The standard for certification inposed by Rule 23(b)(3) is also
nmor e demandi ng than the commonality requirenent of Rule 23(a), and
as such, mandates caution, particularly where “individual stakes
are high and disparities anong class nenbers great.” |d. at 2250;
see also FED. R Qv. P. 23 advisory commttee's note (“In the
situations to which this subdivision [Rule 23(b)(3)] relates,
class-action treatnent is not as clearly called for as in those
descri bed above, but it my nevertheless be convenient and
desi rabl e dependi ng upon the particular facts.”) (enphasis added).

Det erm ni ng whet her the plaintiffs can clear the predom nance
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hurdle set by Rule 23(b)(3) also requires us to consider “how a
trial on the nmerits would be conducted if a class were certified.”
Sandwi ch Chef of Texas, Inc. v. Reliance Nat'l Ins. Indem Co., 319
F.3d 205, 218 (5th Cr. 2003); Castano v. Am Tobacco Co., 84 F. 3d
734, 740 (5th Gr. 1996). This, in turn, “entails identifying the
substantive issues that will control the outcone, assessing which
issues will predom nate, and then determ ning whether the issues
are common to the class,” a process that ultimately “prevents the
class from degenerating into a series of individual trials.”
O Sullivan, 319 F.3d at 738.

C. The Antitrust Violation

The offense of attenpted nonopolization in violation of
section 2 of the Sherman Act has three elenents, nanely: (1) that
the defendant engaged in predatory or exclusionary conduct, (2)
t hat t he def endant possessed the specific intent to nonopolize, and
(3) that there was a dangerous probability that the defendant woul d
succeed in his attenpt. Taylor Pub. Co. v. Jostens, Inc., 216 F. 3d
465, 474 (5th Gir. 2000).

Proof of these elenents will necessarily be identical for the
menbers of both proposed classes, and under the facts of the
instant case, these issues, therefore, create no bar to class
certification. Moreover, as indicated above, we assune, for
purposes of addressing the issue of class certification, that

AT&T' s al |l eged conduct constituted a violation of section 2.
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The plaintiffs' task, however, is not limted to establishing
the el enments of a conpl eted of fense under section 2 of the Shernman
Act. Rather, to establish civil liability under the C ayton Act,
a plaintiff nust also establish that he has been injured in his
“busi ness or property by reason of anything forbidden in the
antitrust laws.” 15 U.S.C. §8 15. Thus, where a plaintiff seeks a
private civil renmedy and trebl e damages for a violation of section
2, he must not only nmake out a violation of the antitrust |aws, but
also (1) establish that it was the defendant's conduct that
actually caused injury to his business or property,! and (2)
provi de “sone indication of the anount of damage.” Blue Bird Body
Co., 573 F.2d at 317.

Establi shing causation, or “fact of damage”, requires the
plaintiff to denonstrate a causal connection between the specific
antitrust violation at issue and an injury to the business or
property of the antitrust plaintiff. 1d. This requirenent is in
no way | essened by reason of being raised in the context of a class
action. Rat her, this court has held that the issue of fact of
damage “is a question unique to each particular plaintiff and one
that nmust be proved with certainty.” Id. at 327. Accordingly, we
have repeatedly held that where fact of danage cannot be

established for every class nenber through proof common to the

2 This requirement of causation is often referred to as

“Inpact” or “fact of damage.” Blue Bird Body Co., 573 F.2d at
317 n. 18.
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class, the need to establish antitrust liability for individua

cl ass nenbers defeats Rule 23(b)(3) predom nance. See N chols v.
Mobile Board of Realtors, Inc., 675 F.2d 671 (5th Gr. Unit B
1982); Al abama v. Blue Bird Body Co., 573 F.2d 309 (5th Cr. 1978);
Schumate & Co. v. National Ass'n of Secs. Dealers, 509 F.2d 147
(5th Gir. 1975).

In addition to establishing fact of danmage, section 4 of the
Clayton Act also requires a plaintiff to show “sone indication of
t he anmount of damage” suffered. See Blue Bird Body, 573 F.2d at
317. W have recogni zed, however, that the nature of an antitrust
claimneans that “sone plaintiffs can only hypothesi ze about what
the state of their affairs would have been absent the wong,” H&B
Equi pnrent Co. v. International Harvester Co., 577 F.2d 239, 246
(5th Gr. 1978), and we have, therefore, declined to hold antitrust
plaintiffs to the sane burden of proof of damages as demanded of
plaintiffs in other civil cases. See Eleven Line, Inc. v. North
Texas State Soccer Ass'n, 213 F.3d 198, 206-207 (5th Cr. 2000).
Such leniency notw thstanding, an antitrust plaintiff pnmay not
merely rely on “guesswork or specul ation” to establish damages.
ld. Rather, our cases indicate that the plaintiff nust provide a
“Just and reasonable estimate of the danmage based on rel evant
data.” |d. (quoting Bigelow v. RKO Radio Pictures, 66 S.C. 574,
580 (1946); see, e.g., Kestenbaumv. Fal staff Brewing Co., 575 F. 2d

564, 569 (5th Cr. 1978)(“Wen asserting injury fromthe i nposition

16



of price ceilings, the plaintiff nust show when prices woul d have
been raised, by what anmount, and approximtely what sales would
have been at the higher price.”). And we have accordingly rejected
clains where the plaintiff's proposed net hod of cal cul ati ng damages
failed to reasonably approximate actual econom c | osses. See
El even Line, Inc., 213 F.3d at 208-209; Keener v. Sizzler Famly
St eak Houses, 597 F.2d 453, 457 (5th Gr. 1979).
D. Danmges and Predom nance

Having thus identified fact of danmage and the anount of
damages as the two elenents of the plaintiffs' claimthat woul d be
at issue at trial were the two proposed classes to be certified, we
now address whether, in light of those elenents, individual issues
woul d predom nate at trial

The district court found that the plaintiffs failed to
denonstrate that they could establish antitrust liability through
common proof, and that individual issues concerning fact of damage,
therefore, defeated predom nance. The plaintiffs assign this
finding as error and ask us to reverse. W denur, since even if we
were to conclude that the district court's decision as to fact of
damage was in error, we find that the plaintiffs' notion for
certification neverthel ess founders on the issue of the anmount of

damages. 13

13 AT&T argued, both before this court and before the
district court, that the issue of damages precl uded cl ass
certification. Specifically, AT&T maintained that the
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As discussed above, see Part 1(B) supra, the plaintiffs
proposed to calculate danages for the nenbers of both classes
according to a fornula that utilized a nati onw de average cost of
| abor and a nationw de average anmount of time that the class
menbers woul d have saved per call had caller ID been available on

| ong-di stance calls during the class period. Upon review ng the

plaintiffs' damages fornmul a was i nadequate to determ ne the cl ass
menbers' damages, and that the need for individual inquiries into
damages defeated rule 23(b)(3) predom nance. The record,
consequently, is fully devel oped on this point, and, although the
district court did not rule on this basis, we see no bar to
basi ng our decision on this alternative ground.

AT&T al so asserted, both on appeal and before the district
court, that the plaintiffs had failed to allege a cogni zabl e
antitrust injury. See Bell v. Dow Chemcal, 847 F.2d 1179, 1183
(5th Gr. 1988) (holding that a “plaintiff's injury nust be the
type that the antitrust laws were intended to prevent”). The
plaintiffs' asserted theory of antitrust injury is admttedly a
novel one, consisting of the claimthat by stripping calls of
caller ID data, AT&T injured the class nenbers by “degradi ng” the
val ue of their caller 1D service. Wether such a general
unquantifiabl e degradation in the value of a product, unconnected
to any objective market indicators, anounts to an antitrust
injury, however, is unclear. See H& Equi pnent Co. v.

I nternational Harvester Co., 577 F.2d 239, 247 (5th G r. 1978)
(noting that where a plaintiff relies on |lost sales to show fact
of damage, the plaintiff will have to “show a specific nonetary

| 0ss”); Kestenbaumv. Falstaff Brewng Co., 575 F.2d 564, 569
(5th Gr. 1978) (holding, in the context of a price fixing claim
that “the plaintiff nust show when prices woul d have been rai sed,
by what anmount, and approxi mately what sales woul d have been at
the higher price”); Mdwestern Waffles Inc. v. Waffle House Inc.,
734 F.2d 705, 723 n.3 (11th Cr. 1984) (noting that a show ng of
injury to business or property within the neaning of the C ayton
Act requires a plaintiff to “be able to denonstrate that it
suffered econom ¢ danmages which are quantifiable”). And although
AT&T' s argunent may have sone nerit, because we hold that the
plaintiffs cannot establish predom nance under Rule 23(b)(3), it
IS not necessary to pass on that argunent for the purposes of
resol ving the instant appeal.
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record, however, we are not convinced that this proposed danages
cal cul us represents an adequate approxi mati on of any single class
menber's damages, let alone a just and reasonable estimate of the
damages of every class nenber included in the two putative cl asses.

The record indicates that rather than nerely exam ning | ost
time and average | abor costs, any adequate estinmation of actual
damages suffered would require consideration of the variegated
nature of the businesses included in both the proposed classes,
together wth the range of uses, depending on the size and
t echnol ogi cal sophistication of any gi ven busi ness, to which caller
| D could be applied. In light of the need for such individualized
i nqui ries, we cannot conclude that the plaintiffs have established
that the requirenents of Rule 23(b)(3) can be satisfied in the
present case.

In Eleven Line, Inc. v. North Texas State Soccer Ass'n, 213
F.3d 198, 208-209 (5th Cir. 2000), we found i nadequate an antitrust
plaintiff's damages formul a that, based on an average of the rates
of return of simlar businesses, failed to account, anong other
things, for differences in location and size between the various
busi nesses used to calculate the average. W also rejected the
argunent that to disallowthe plaintiff's danmages fornmul a woul d be
to let anticonpetitive conduct go unpunished because of “nere
uncertainty in the anmount of loss inflicted,” noting instead that

the |l enient standard for proving the anount of damages under the
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antitrust | aws shoul d not be stretched so far as to permt recovery
where there was no evidence that conpetition had actually been
eroded. 1d at 209.

The plaintiffs' formula in the case sub judice suffers from
the same flaws that proved fatal to the plaintiff's formula in
El even Line, Inc. v. North Texas State Soccer Ass'n. Nunmer ous
factors that would have affected the anount of danmages, if any,
suffered by any given class nenber denied caller ID are not
accounted for in the proposed forrmula. It is not contested that
certain class nmenber busi nesses were deni ed substantial efficiency
gai ns because of their inability to receive caller ID with every
call. Not every business included in the class, however, would
have achi eved t he sane per call savings, a fact that the plaintiffs
conceded when during the second hearing on class certification
counsel for the class representatives agreed that while sone cl ass
menbers may have a claimfor substantial danages, others “nmay not
even get a dollar's worth of damages . . . . They may get
nothing.” Indeed, we fail to see, and the plaintiffs have failed
to denonstrate, how for sonme businesses wthin each class, the
absence of caller ID on a handful of calls would have had any
ef fect whatever on those businesses' bottomlines.

As AT&T has repeatedly pointed out, both before this court and
before the district court, it is not difficult to conceive of a

business that would fall wthin the definition of the cal
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reci pient class, but that woul d neverthel ess not have suffered any
econom c injury by reason of being denied caller ID on one |ong-
di stance call each nonth while a caller-1D subscriber during the
class period. Thus AT&T posits the | ocal pizza-delivery business,
that serves a |ocal custoner base, and that receives one |ong-
di stance call each nonth. Such a business falls within the
definition of the reverse charge class, yet it is unlikely that
such a business would ever suffer any actual economc injury by
being denied caller ID data on a single |ong-distance call each
mont h. Even assum ng that such a pizza-delivery business utilized
a non-1local supplier, before concluding that the business suffered
any actual economc injury from the absence of <caller |ID
information on a call from the supplier, one would have to also
make both of the following dubious and highly speculative
assunptions about each such call, nanely that had caller |ID been
present, the enployee answering the call would have saved sone
anount of time and that the enployee’s tine was otherwise fully
utilized. The conclusion that such a |ocal business would be
actually economcally injured from the absence of caller 1D

information in such asituation, is therefore equally specul ative. !

“1t is also possible to conceive of a nmenber of the reverse

charge class that m ght not have suffered any actual economc
injury fromthe denial of caller IDinformation on one |ong

di stance call each nonth. Thus, the proposed reverse charge
class would include a | ocal business owner who purchased

sw t ched- access, |ong-distance service from AT&T, but who only
received calls at that nunber froman out-of-state relative. It
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According to the record, nost |abor and tine savings would
only have been realized by those busi nesses that possessed both CTi
equi pnent and software that would have enabled them to utilize
caller ID in conjunction with a custoner database. The cl ass
definitions, however, do not seek to distinguish between those
busi nesses that did, and those that did not, possess CTl equi pnent.
Moreover, even anong those businesses that did possess CTI
equi pnent, the anount of | abor savings realized, if any, woul d have
varied greatly. The record reveals that a wde variety of CTI
equi pnent, rangi ng i n expense and performance, was avail abl e duri ng
the class period, the effectiveness of which apparently depended,
to at |east sone extent, on the type of database software wth
which it was used, a factor that also varied anong busi nesses.

Not only does the plaintiffs' proposed danmages fornula thus
fail to account for disparities in potential |abor savings anong
class menbers due to variations in, or the absence of, CITI
equi pnent, but it also fails to account for other differences anong
class nenbers that would have affected the amount, if any, of
actual econom c danmages suffered. The damages fornula does not
account for those businesses, included in the definitions of both
cl asses, that enployed PBX tel ephone systens (or received | ong-

distance calls only or primarily fromother business that enpl oyed

is difficult to conclude that the denial of caller ID information
on those personal calls would have had any effect whatever on
t hat busi ness owner’'s bottom i ne.

22



PBX systens) and that, therefore, could never have received caller
| D data regardl ess of AT&T's conduct. Nor does the formula refl ect
t hat those businesses that served hi gh vol unes of repeat custoners
stood to gain nore fromcaller ID, both in terns of reduced | abor
costs and increased customer satisfaction, than businesses that
served ever-changi ng custonmer bases.! Finally, neither the class
definitions nor the damages fornula purports to adjust for the
reduced | evel of danmages that would be due those businesses that
may have served custoners primarily residing in states that
required that callers be given the option of blocking caller ID
signals fromacconpanying their calls.

Where an antitrust plaintiff seeks to project lost profits by
conparing |like businesses, it is the plaintiff who nust
“denonstrate the reasonable simlarity of the business whose
ear ni ng experience he would borrow.” Eleven Line, Inc., 213 F. 3d
at 208. Simlarly, where the injury alleged is neasured in terns
of an average of |ost |abor savings and an average anount of tine
saved per phone call, it is the plaintiff who nust denonstrate the

reasonable simlarity of the businesses used to cal culate those

» This difference arises fromthe fact that CTI equi pment
is nost useful where data concerning the caller is already stored

inthe call recipient's database. |f a business serves repeat
custoners, information concerning nost of that business's
custoners will be stored in that business's database. |If,
however, a business deals primarily with one-tine custoners,
there will be no data stored in a database for nost callers.

Caller ID and CTlI, therefore, provide less utility for, and its
deprivation less harmto businesses in the [atter group.
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averages. This the plaintiffs have failed to do. The plaintiffs

proposed damages formnmula instead attenpts to project a neasure of
damages, for all the class nenbers, that in no way accounts for the
vast differences anong those class nenbers. Any reasonabl e
approxi mati on of the damages actually suffered by the various cl ass
menbers would instead require a much tighter inquiry into the
nature of the class nenber businesses. G ven the need for such
i ndi vidualized danmages inquiries, we conclude that individual
i ssues concerni ng danmages predom nate over questions common to the
proposed cl asses.

We realize that relatively fewnotions to certify a class fai
because of disparities in the damages suffered by the class
menbers. Even wi de disparity anong class nenbers as to the anount
of damages suffered does not necessarily nmean that class

certification is inappropriate, see Gold Strike Stanp Co. V.

Christensen, 436 F.2d 791, 798 (10th Cir. 1970),'® and courts

' The courts' ability to sever the danmages portion of a

class action suit fromthe liability portion is the principal
reason why variations anong class nenbers in the anmount of
damages suffered frequently does not defeat predom nance. See,
e.g., Bogosian v. @Gulf QI Corp., 561 F.2d 434, 456 (3d Cr
1977) (noting that “[i]f for any reason the district court were
to conclude that there woul d be problens involved in proving
damages whi ch woul d out wei gh the advantages of cl ass
certification, it should give appropriate consideration to
certification of a class limted to the determ nation of
liability.”); 7B CHARLES ALAN WRI GHT, ARTHUR R. M LLER & MARY KAY KANE,
FEDERAL PRACTI CE AND PROCEDURE § 1781 (2d ed. 1986) (“[T]he question
of damages can be severed fromthat of liability and tried on an
i ndi vidual basis.”). The plaintiffs here, however, never
proposed such a bifurcated trial.
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therefore, have certified classes even in light of the need for
i ndi vidualized cal cul ati ons of danmages. !’ C ass treatnent, however,
may not be suitable where the calculation of damages is not
susceptible to a mathematical or fornulaic calculation, or where
the fornmula by which the parties propose to cal cul ate i ndividual
damages is clearly inadequate. Thus the Fourth Circuit held in
W ndham v. Anerican Brands, Inc. that where the issue of danages
“does not lend itself to. . . nmechanical calculation, but requires

‘separate “mni-trialls] of an overwhelmngly |arge nunber of
i ndividual clains,” the need to cal cul ate individual danages w ||
def eat predom nance, 565 F.2d 59, 68 (4th Cr. 1977) (interna
gquotations and alterations omtted), a holding reiterated in
Broussard v. Meineke Discount Muffler Shops, Inc., 155 F.3d 331,
342-343 (4th Gr. 1998), in which the Fourth Crcuit again noted

that where the clains of the nenbers of a putative class of

Y7111t uniformy has been held that differences anong the
menbers [of a class] as to the anmobunt of danages incurred does
not nean that a class action would be inappropriate.” 7B CHARLES
ALAN WRI GHT, ARTHUR R. M LLER & MARY KAY KANE, FEDERAL PRACTI CE AND PROCEDURE
8§ 1781 (2d ed. 1986) (collecting cases); see Bogosian, 561 F.2d
at 456 (noting that where proving damages is a nechani cal task
“the necessity for calculation of damages on an i ndividual basis
shoul d not preclude class determ nati on when the comon i ssues
which determne liability predom nate”); Brown v. Pro Football,
Inc., 146 F.R D. 1 (D.D.C. 1992) (finding a proposed damages
formul a, based on individual contracts entered into by various
plaintiff, adequate to calculate antitrust damages); In re
Pol ypropyl ene Carpet Antitrust Litig., 996 F. Supp. 18, (N.D. Ga.
1997) (permtting class certification in an antitrust price-
fixing case where the plaintiffs proposed to use regression
analysis to estimate class nenbers' danmages).

25



antitrust plaintiffs are “inherently individualized,” “the need for
i ndi vi dual proof of damages” will bar class certification.

Al t hough we have not, before the instant case, directly
addressed the rel ationshi p between proof of antitrust danmages and
Rul e 23(b)(3) predom nance, this court quoted Wndhamv. Anerican
Brands with approval in Alabama v. Blue Bird Body Co., when we
expressed “serious reservations about the nanageability of a class”
in an antitrust action where the determ nation of individual
damages cannot be nmade by mathematical or fornulaic conputation
573 F.2d 309, 329 (5th GCr. 1978). More recently, we held in the
context of a claim brought under Texas law, that “[w] here the
plaintiffs' damage clains 'focus alnost entirely on facts and
i ssues specific to individuals rather than the class as a whole,’
the potential . . . that the class action may 'degenerate in
practice into nmultiple lawsuits separately tried,” renders class
treatnent inappropriate. See O Sullivan v. Countryw de Hone Loans,
319 F.3d 732, 744 (5th Cr. 2003).

Upon reviewing the record in light of O Sullivan, Blue Bird
Body Co., and Wndham we cannot conclude that the plaintiffs' two
proposed cl asses are appropriate for certification. As discussed
above, there are vast differences anong the nunmerous businesses
that conpose the two cl asses. The businesses that fall wthin
t hose cl asses range fromsol e proprietorships, wth custoner bases

conprising alnost exclusively |ocal consuners, that received a
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m ni mum of | ong-di stance calls and for whom caller I D would have
provided mnimal, if any, |abor savings, to large, interstate
cat al ogue conpanies that nmaintained |large call centers, possessed
CTl equipnent, and for whom caller 1D mght have produced
subst anti al benefits in both |abor savings and custoner
satisfaction. Wen applied to all the nenbers included in the two
proposed classes, however, the plaintiffs' danages fornmla-a
formul a based on nati onwi de averages that makes no effort to adj ust
for the variegated nature of the businesses included in the
cl asses—annot reasonably approxi mate the actual damages suffered
by the class nenbers by reason of AT&T's blocking of caller 1D
signals. Inlight of the requirenents of Rule 23(b)(3), therefore,
we hold that the plaintiffs have clearly failed to denonstrate that
comon issues of fact predom nate over those individual issues of
fact that are plainly necessary for any just estinmate of the
antitrust damages suffered by the class nenbers.
Concl usi on

Because we conclude that the issue of damages defeats
predom nance, we decline to address the district court's hol di ng
that the plaintiffs failed to denonstrate that they would be able
to establish antitrust inpact, through comon proof, for either
proposed class. Even assumng that the plaintiffs can establish
antitrust liability with respect to all the class nenbers, we

conclude that the plaintiffs, having had a fully adequate
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opportunity to address the issue of damages below, clearly failed
to denonstrate that the calculation of individualized actual
econom ¢ danmages, if any, suffered by the class nenbers can be
performed in accordance with the predom nance requirenent of Rule
23(b)(3). We conclude, therefore, that class certification is not
appropriate; the district court's order denying certification is
t herefore

AFFI RVED.
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