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WENER, Circuit Judge:

Petitioner-Appellant Robert Randall Reinhart filed a notion
under 28 U.S.C. 8§ 2255 chall enging the sentence inposed foll ow ng
his 1997 guilty plea to one count of conspiracy to conmt sexual
exploitation of children. The district court denied both his
nmotion and his request for a certificate of appealability (“COA”).
We subsequently granted a COA on the sole i ssue whether Reinhart’s
counsel was ineffective for failing to appeal the district court’s
decision to hold himaccountable in sentencing for two m nor mal es

depi cted i n a pornographi c videotape created by his co-conspirator



prior to the formation of the conspiracy. Concl udi ng that the
district court erred in denying Reinhart’s requested relief, we
reverse the denial of his § 2255 notion and grant such relief,
vacating his sentence and remandi ng for resentencing.

| . FACTS AND PROCEEDI NGS

Early in 1997, the German National Police |earned of the
existence of an Internet website containing eleven child
pornography files transmtted by Precision Electric Billboard
Services of Charlotte, North Carolina (“Precision Electric”). The
Cerman police relayed this information to the United States
governnment (the “governnent”) which traced the files to Reinhart
and his roommate, Mtthew Carroll. Rei nhart was a custonmer of
Precision Electric and had been using its honme page services to
transmt child pornography files via the Internet.

Governnent officials obtained and executed a search warrant
for Reinhart and Carroll’s residence in Lafayette Parish,
Loui siana. The search uncovered 1800 i nages of child pornography
on Reinhart’s conputer storage nedia, including ten of the files
identified by the German police. Agents also seized several rolls
of film and vi deotapes depicting pornographic images of children,
as well as diskettes, video caneras, and 35mm fil m caneras.

The day after the search, Reinhart surrendered a vi deotape to
the FBlI depicting Carroll engaging in oral and anal sexual

intercourse with two (2) mnor males who were then 13 and 14 years



old, identified as mnor white male 2 and mnor white nale 4
(“mnors 2 and 4”). Reinhart told the agents that, in June 1997,
Carroll had transported the tape to an i ndividual in Houston, Texas
who made and retai ned a copy. A search of Reinhart’s conputer al so
provi ded agents wth evidence that Rei nhart had acconpani ed Carr ol
on this trip to Houston. Specifically, agents found a text
docunent describing a trip that Reinhart took with Carroll to
Houston in June 1997 “to copy sone pornography tapes.” Thi s
description was part of a series of entries conpiled by Reinhart in
docunenting his activities in the conspiracy.

The Presentence Investigation Report (“PSR’) for Reinhart
describes the particular entry as follows: “Randy (Reinhart) and
Matt (Carroll) went to Texas to visit a friend of Matt’'s. Vhile
there, Matt and his friend were invol ved i n taking nude pictures of
boys ages 7, 9, and 13. This is not the first tinme this has
happened. This weekend trip was supposed to be to see another
friend of Matt’'s so they could copy sone pornography tapes.”
According to the PSR, Reinhart later informed the agents that
Carroll took a copy of the videotape of mnors 2 and 4 wwth himon
this trip to Houston.

Rei nhart and Carroll were indicted on twelve counts of
production and di stribution of child pornography in violation of 18

U S C § 2251(a) and 18 U S.C. § 2252(a)(2).! Both defendants

118 U.S.C. § 2251(a)(2000); 18 U.S.C. § 2252(a)(2) (2000).
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pl eaded guilty in Novenber 1997 to one count of conspiracy to
commt sexual exploitation of children in violation of 18 U S.C. 8§
2251(a).? The followng spring, the district court sentenced
Reinhart to 235 nonths inprisonnent, three years supervised
rel ease, and a $100 special assessnent . Adopting the
recommendations contained in the PSR, the district court held
Rei nhart accountable for the exploitation of four mnor nale
victinms, including mnors 2 and 4.

At Reinhart’s initial sentencing hearing, his counsel tinely
objected to the district court’s decision to hold Reinhart
accountable for the exploitation of all four mnors. Regar di ng
mnors 2 and 4, counsel argued that the governnent had produced no
evi dence that Reinhart assisted in the creation of the videotape of
these two mnors. To this end, counsel noted that the evidence

showed that the tape was created in June 1996, nore than five

2 Section 2251(a) states:

Any person who enploys, wuses, persuades, induces,
entices, or coerces any mnor to engage in, or who has a
m nor assist any other person to engage in, or who
transports any mnor in interstate or foreign comerce,
or in any Territory or Possession of the United States,
with the intent that such m nor engage in, any sexually
explicit conduct for the purpose of produci ng any vi sual
depi cti on of such conduct, shall be puni shed as provi ded
under subsection (e), if such person knows or has reason
to know t hat such visual depictionwill be transported in
interstate or foreign comerce or nailed, if that visual
depi ction was produced using nmaterials that have been
mai | ed, shipped, or transported in interstate or foreign
commerce by any neans, including by conputer, or if such
visual depiction has actually been transported in
interstate or foreign commerce or nail ed.
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months prior to Decenber 15, 1996, the date charged in the
i ndictment as the date of the commencenent of the conspiracy. The
district court did not take issue with Reinhart’s counsel’s
characterization of the evidence related to the creation of the
vi deot ape, but overrul ed his objection on the basis that Carroll’s
exploitation of mnors 2 and 4 in creating the tape forned part of
t he rel evant conduct of Reinhart’s offense for which Reinhart could
be held accountable under U S.S.G § 1B1.3.3

On appeal, Reinhart’s counsel re-urged his objections to the
inclusion of mnors 1 and 3 in the guideline calculation but did
not challenge the district court’s inclusion of mnors 2 and 4.
Rei nhart’s trial counsel also wote and filed Reinhart’s original
brief on appeal, from which any discussion of his client’s
accountability for mnors 2 and 4 was omtted. Trial counsel then
w t hdrew, and Reinhart retai ned new appellate counsel to file his
reply brief. As Reinhart correctly notes, however, his newy-
retai ned counsel was constrained by trial counsel’s failure to
brief the issue on appeal.* Thus, our determnation of
i neffectiveness relates solely to trial counsel’s performance, in

his role as Reinhart’s initial appellate counsel, in failing to

3 U S. Sentencing CGuidelines Manual § 1B1.3 (2002).

4 See United States v. Geen, 46 F.3d 461, 465 n.3 (5th
Cir.1994) (issues raised for the first tinme in defendant’s reply
brief are consi dered wai ved).




brief on appeal the issue of Reinhart’s accountability for mnors
2 and 4.

We affirmed the district court’s decision to include m nor 3,
but vacated and remanded for resentencing on the governnent’s
concession that the district court had inproperly included mnor 1
in the guideline calculation. The district court subsequently
resentenced Reinhart to 210 nonths inprisonnent.

I n August, 2001, Reinhart filed a notionin the district court
to vacate, set aside or correct sentence under 18 U S. C. § 2255.
One of the four issues raised in his habeas petition was an
i neffective assi stance of counsel claimbased on his trial counsel
cum appellate counsel’s failure to appeal the district court’s
finding that the relevant conduct of his offense included the
exploitation of mnors 2 and 4. |In her Report and Recommendati on,
the Magistrate Judge rejected each of the grounds presented in
Rei nhart’s petition, including his claimof ineffective assistance
of appellate counsel. The district court adopted the Magistrate
Judge’s Report and Recommendation in its entirety and denied
Rei nhart’s request for a COA W granted a COA only as to the
i neffective assistance of appellate counsel claim W stated the
i ssue as follows:

Whet her “[Reinhart’s] attorney was ineffective for

failing to argue on appeal that Reinhart should not be

hel d account abl e for purposes of sentencing for mal es #2

and #4 because he did not participate in the making of

the videotape involving those mnors and the videotape

was made prior to the dates charged in the conspiracy.

G ven that there is a question as to when the videotape
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of Carroll having intercourse with [these] two m nors was

made and whether the 18 U S. C 8§ 2251(a) offense with

respect to that videotape occurred at the tine it was

made or at the tinme it was transported in interstate

commerce or both, it is debatabl e whet her Rei nhart shoul d

have been held accountable for males #2 and #4 at

sent enci ng.”

A panel of this court subsequently affirmed the district
court’s denial of habeas relief in an unpublished opinion,% and
Rei nhart’s counsel tinely filed a petition for panel rehearing. W
granted the petition for rehearing on Septenber 12, 2003 and
havi ng considered the issue as stated in the COA now reverse the
district court’s denial of habeas relief and remand for
resentencing consistent with this opinion.

1. ANALYSI S

A. St andard of Revi ew

The district court determned that Reinhart’s appellate
counsel was not ineffective because the adjustnent for mnors 2 and
4 was proper under the guidelines. W reviewthe district court’s

interpretation of the guidelines de novo and its factual findings

for clear error.®
“A crimnal defendant has a constitutional right to receive

ef fective assistance of counsel on direct appeal.”’” W analyze a

5 No. 02-30697 (July 15, 2003).

6 See United States v. Carreon, 11 F.3d 1225, 1231 (5th Cir.
1994) .

" United States v. Phillips, 210 F.3d 345, 348 (5th Cir.
2000) (citing Hughes v. Booker, 203 F.3d 894, 895 (5th G r. 2000)).
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defendant’s claim of ineffective assistance of appellate counsel

using the famliar two-part Strickland test.® First, we determ ne

whet her appellate counsel’s performance was constitutionally
deficient.® Second, we determ ne whet her that deficiency prejudi ced
t he defendant.

B. Defi ci ent Perfor mance

Appel | ate counsel is not deficient for not raising every non-
frivolous issue on appeal . To the contrary, counsel’s failure to
rai se an i ssue on appeal will be considered deficient performance
only when that decision “fall[s] below an objective standard of
reasonabl eness.”'?2 This standard requires counsel “to research
rel evant facts and |law, or nake an inforned decision that certain
avenues Wi ll not prove fruitful.”®® “Solid, neritorious argunents
based on directly controlling precedent should be discovered and
brought to the court’s attention.”'* Thus, to determ ne whether

Rei nhart’ s appel | at e counsel ' s performance was subst andard, we nust

8 See id. at 348 (citing Strickland v. Wshington, 466 U. S.
668, 687 (1994); United States v. WIlianson, 183 F.3d 458, 462
(5th CGr. 1999)).

° See id.

10 See id.

11 See id. (citing United States v. WIllianson, 183 F.3d 458,
462 (5th Gir. 2000)).

=

12

d. (citing Strickland, 466 U S. at 688).

13

d

14

d. (citing Wllianson, 183 F.3d at 462-63).
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consi der whether Reinhart’s challenge to his accountability for the
exploitation of mnors 2 and 4 has sufficient nerit such that his
counsel was deficient in failing to raise the issue on appeal

Under 8 2&2.1, the offense level of a defendant who pl eads
guilty to sexual exploitation of childrenin violation of 18 U S.C
§ 2251(a) is determned, in part, by the nunber of m nors expl oited
in the commssion of the offense.’ Specifically, 8§ 2Q&.1(c)(1)
requires the sentencing court to treat each mnor exploited as
t hough the exploitation of that m nor was contained in a separate
count of conviction.'® Before the sentencing court can apply 8
2&.1(c)(1), however, it nmust look first to 8 1B1.3 to ascertain
whet her the “rel evant conduct of the offense includes nore than one
m nor being exploited.”?'

Section 1Bl1.3(a)(1)(B) defines the relevant conduct of a

conspiracy as enconpassing “all reasonably foreseeable acts and

U S S.G §8§2&.1. Reinhart pleaded guilty to conspiracy to
sexually exploit children in violation of 18 U S.C. § 2251(a), to
whi ch offense guideline § 2Q&2. 1(“Sexually Exploiting a M nor by
Production of Sexually Explicit Visual or Printed Material”)
applies. US S. G App. A

¥ USSG § 2&.1(c)(1)(“If the offense involved the
exploitation of nore than one mnor, Chapter Three, Part D
(Mul'tiple Counts) shall be applied as if the exploitation of each
m nor had been contained in a separate count of conviction.”).

7 Application Note 2, U S.S.G 8§ 2&.1 (“Special instruction
(c)(1) directs that if the relevant conduct of an offense of
conviction includes nore than one m nor being exploited, whether
specifically cited in the count of conviction of not, each such
m nor shall be treated as if contained in a separate count of
conviction.”)



om ssions of others in furtherance of the jointly undertaken
crimnal activity.”?18 W have interpreted this provision as
requi ring a show ng that the conduct sought to be attributed to the
defendant is both (1) reasonably foreseeable and (2) within the
scope of the defendant’s agreenent.!® W have al so made cl ear “that
the ‘reasonabl e foreseeability’ requirenent...is prospective only,
and. .. cannot include conduct occurring before the defendant joi ned
t he conspiracy.”?

In challenging his sentencing accountability for the
exploitation of mnors 2 and 4, Reinhart points out that the
vi deot ape of these m nors was created by Carroll al one, | ong before
the conspiracy’s formation in Decenber 1996. Thus, he argues, he
cannot be hel d accountabl e as a co-conspirator for the exploitation
of mnors 2 and 4 because § 1Bl.3(a)(1)(B)’'s “reasonable
foreseeability” requirenent does not permt a defendant to be held
accountable for conduct that occurred before he joined the
conspiracy. The governnment responds that, even if Reinhart’s

assertion that the videotape was created prior to the conspiracy is

8 US SSG § 1Bl1.3(a)(1l)(B)(enphasis added). Section
1B1.3(a)(1)(B) provides that, “in the case of jointly undertaken
crimnal activity (a crimnal plan, schene, endeavor, or enterprise
undertaken by the defendant in concert wth others, whether or not
charged as a conspiracy), [the relevant conduct of the offense
i ncludes] all reasonably foreseeable acts and om ssions of others
in furtherance of the jointly undertaken crimnal activity.”

19 Carreon, 11 F.3d at 1228.
20 ] d.
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correct, the 8§ 2251(a) offense with respect to mnors 2 and 4 was
not conplete when Carroll created the tape, but instead renained
i nchoate until the tape was transported from Loui siana to Texas in
June 1997, during the course of the conspiracy. The governnent’s
argunent goes that, because the offense was inconplete until the
tape was transported in interstate comerce, well after the
formati on of the conspiracy, the subsequent transport of the tape
during the conspiracy, and thus the exploitation of mnors 2 and 4,
was conspiratorial conduct “reasonably foreseeable” by Reinhart,
for which he could properly be held accountable under 8§
1B1. 3(a) (1) (B)

At the outset, we note that none di spute that Reinhart played
no role in the creation of the videotape. The governnent protests
that it never agreed with Reinhart’s assertion that the videotape
was created before Reinhart joined the conspiracy, yet the
governnent did not contest this assertion at Reinhart’s initia
sentenci ng, and has never offered or alluded to any evidence that
woul d tend to show that the vi deotape was nade during the course of
the conspiracy. Most inportantly, the governnent did not — and
presently does not — take issue with the district court’s finding
that Carroll sent images fromthe videotape to Reinhart via enai
prior to Reinhart’s nove to Carroll’s Louisiana residence in

Decenber 1996.2! As the conspiracy did not conmence until “on or

21 |In overruling Reinhart’s objection to the inclusion of
mnors 2 and 4, the district court found that Rei nhart conmmuni cat ed
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about Decenber 15, 1996,” the only sensible inference is that the
vi deotape was nmade by Carroll prior to the formation of the
conspiracy. W therefore conclude that Reinhart’s assertion that
t he vi deot ape was created solely by Carroll, prior to the formation
of the conspiracy, to be a correct characterization of the evidence
related to the creation of the tape.

A finding that the videotape was created by Carroll prior to
the conspiracy does not, of course, resolve entirely the issue
before us, given the governnent’s argunent that the 8§ 2251(a)
of fense rel ated to the vi deot ape renai ned i nchoate until the tape’s
transport interstate. I n advancing this argunment, however, the
government fails to acknowl edge that there are two kinds of §
2251(a) violati ons —one covering the situation when the def endant
has know edge at the tinme the visual depiction is created that it
woul d be transported across state lines; the other covering the
situati on when t he defendant has no such know edge at the tine the

depiction is created but thereafter actually transports the visual

depiction across state lines.? That these are alternative forns
of 8§ 2251(a) liability is further evidenced by the use of the
disjunctive in the final elenent of § 2251(a): A por nogr apher

violates § 2251(a) if (1) “[he] knows or has reason to know that

wth Carroll over the Internet and obtained inmages from the
vi deotape from Carroll prior to the defendant’s relocation to
Laf ayette.

22 See 18 U.S.C. § 2251(a) (2000).
12



[the] visual depictionwill be transportedininterstate or foreign
comerce or mailed, or” (2) “if such visual depiction has actually
been transported in interstate or foreign commerce or mailed.”?
In the case of a violation based on all egati ons of actual transport
of pornography, the of fense cannot be conplete until the nonent the
depiction is transported across state lines, and thus remains
i nchoate until that transport occurs. In contrast, a 8§ 2251(a)
violation predicated on a defendant’s knowl edge or intent to
transport pornography, fornmed at the tine of its creation, does not
remai n i nchoate, but rather is conplete the nonent the depictionis
created with the requisite know edge or intent. In the latter such
i nstance, the governnent need not prove that the depiction was
actually transported across state lines, thus the tine of actual
transport is irrelevant in determning the tinme at which the
of fense occurred.

Because the inchoate character of a 8§ 2251(a) of fense depends
on whether it is prem sed on the actual transport of pornography or
on the existence of the intent to transport pornography at the tine
of the depiction’s creation, a sentencing court nust determ ne
which variety of 8 2251(a) liability fornms the basis of the
conspiratorial activity at issue to ascertain when the predicate
of fense related to the videotape occurred vis-a-vis the formation

of the conspiracy.

2 | d. (enphasis added).
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In the instant case, the governnent chose not to charge
Rei nhart and Carroll with the type of 8§ 2251(a) liability that
woul d remai n inchoate until the actual transport of the videotape
ininterstate commerce. |Instead, both defendants were charged with

and pleaded guilty to one count of conspiracy to create child

pornography “knowng that such visual depictions wll be
transported in interstate comerce.” As the defendants’ liability

was prem sed solely on the intent to transport pornography when it
was created rather than its actual transport, the § 2251(a) offense
Wth respect to the videotape of mnors 2 and 4 — and thus the
exploitation of mnors 2 and 4 —occurred when Carroll created the
vi deot ape, which was prior to the conspiracy’'s formation in
Decenber 1996 and did not continue beyond that point. It follows
that Rei nhart cannot be held accountable for the exploitation of
mnors 2 and 4 wunder 8§ 1Bl1.3(a)(1l)(B) because, as we have
denonstrated, that provision does not hold a def endant account abl e
for “the conduct of nenbers of a conspiracy prior to the defendant

joining the conspiracy, even if the defendant knows of that

conduct . "2 As we held in United States v. Carreon, 8§
1B1.3(a)(1)(B)’s “reasonable foreseeability” requi renent IS
“prospective only, and consequently cannot include conduct

occurring before the defendant joined the conspiracy.”?

24 Application note 2, U S. S.G § 1B1. 3.
% Carreon, 11 F.3d at 1228.
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Reinhart’s case is thus distinguishable from the case

addressed by the Second Circuit in United States v. Sirois,? cited

by the governnent in support of its argunent that the § 2251(a)
offense related to the videotape of mnors 2 and 4 renuained
i nchoate until the nonment of its actual transport. The defendant
in Sirois was convicted of violating various federal statutes
proscribing the sexual exploitation of mnors, including one count
of aiding and abetting a schoolteacher in the exploitation of a
m nor nmale student in violation of § 2251(a).?" Specifically, the
i ndi ctment charged that the school teacher had transported t he m nor
across state lines for the purpose of having the m nor engage in
sexual activity so that photographs of that activity mght be
produced, and that the defendant ai ded and abetted the offense by
t aki ng the photographs.?® Unlike the instant case, however, the
indictnment in Sirois further asserted that the photographs actually
crossed state |ines.? Thus, the schoolteacher’s § 2251(a)
liability was prem sed on the actual transport of the photographs
interstate, not on his know edge that the photographs would be so

transport ed.

26 87 F.3d 34 (2d Gr. 1996).
27 See id. at 37-38.

28 See id

29 See id
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On appeal, the defendant in Sirois challenged the jury charge,
arguing that the schoolteacher’s § 2251(a) violation occurred as
soon as he transported the mnor across state lines and that
subsequent conduct, including the defendant’s photographi ng of the
sexual activity, did not give rise to aiding and abetting
l[iability.%® In rejecting this argunment, the Second Circuit held
that “a violation of 8§ 2251(a) that is based on the actual
transportation of child pornography across state |ines cannot be
conplete until the pornography is so transported.”3 The Second
Circuit held that the jury was entitled to find the defendant
guilty of aiding and abetting the schoolteacher’s 8§ 2251(a) of fense
because the defendant assisted in the creation of the visual
depi ctions that were subsequently transported —no all egation of

know edge at the creation of the depictions that transport would

eventually occur.® The court went on to state, however, that,
because 8§ 2251(a) requires either that the pornography actually be
transported in interstate commerce or that the defendant know or
have reason to knowthat the pornography will be so transported, it
did not hold that “all violations of § 2251(a) remain inchoate

until the pornography crosses state lines.”3 Rather, it expressly

30

W
D
D

id. at 38.

31

o

32

W
D
D

id. at 39.

33

(enphasi s added).
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declined to deci de whether a 8§ 2251(a) violation prem sed solely on
a defendant’s original intent to transport would remain ongoing
until the photographs were transported interstate.® Accordingly,
we do not create a circuit split by holding today that the 8§
2251(a) offense with respect to the videotape of mnors 2 and 4,
prem sed as it was on Carroll’s original intent to transport, was
conplete on creation of the videotape predating the conspiracy’s
formati on.

The governnent’s other argunents for upholding Reinhart’s
sentenci ng accountability for the exploitation of mnors 2 and 4
are equal Iy unsupportable. 1Its contention that Reinhart should be
held accountable for what the governnent anbiguously terns the
“Instant conduct” of the conspiracy, i.e., all crimnal conduct
attributable to the conspiracy, fails to acknow edge the cruci al
di stinction bet ween crim nal liability and sent enci ng
accountability. W have consistently held that these two concepts
are not coextensive and that 8§ 1Bl1.3(a)(1)(B)’'s “reasonable
foreseeability” requirenent nust be applied tolimt a defendant’s
accountability in sentencing for the conduct of his co-

conspirators. 3

34 See id.

3% See Carreon, 11 F.3d at 1234 (the Sent enci ng Conm ssi on has
“enphatically rejected the notion that crimnal liability and
sentenci ng accountability are coextensive’).

17



W | i kewi se reject the governnent’s fall aci ous suggesti on t hat
counsel chose not to chall enge Reinhart’s accountability for mnors
2 and 4 out of a concern that, instead of remanding for
resentenci ng, we mght have remanded for further factual findings
related to the creation of the tape, and that these additiona
findings mght have resulted in an i ncreased sentence. The obvi ous
flawin this supposition, of course, is that a sinple reviewof the
evidence related to the tape, as set forth in the PSR and adopted
by the district court, makes clear that Carroll created the tape
Wi thout Reinhart’s assistance prior to the formation of the
conspiracy. As these are the only facts related to the tape that
are necessary to resolve the issue before us, any possibility of
remand for factual findings was renpote at best and fails to support
t he governnent’ s argunent that counsel had a “strategic” reason for
not raising what is, as described above, a neritorious appellate
i ssue.

We are also unpersuaded by the governnment’s argunent that
Rei nhart could be held accountable for the exploitation of m nors
2 and 4 under 8 2Q&2.2,% the offense guideline applicable to 18

U S C 8§ 2252(a)(2).3% Section 2252(a)(2) proscribes the know ng

% U S S.G 8§ 2Q&.2 (“Trafficking in Material Involving the
Sexual Exploitation of a Mnor; Receiving, Transporting, Shipping,
or Advertising Mterial Involving the Sexual Exploitation of a
M nor; Possessing Material Involving the Sexual Exploitation of a
Mnor with Intent to Traffic.”).

37 18 U.S.C. § 2252(a)(2) (2000).
18



recei pt of child pornography. Al t hough the governnent indicted
Rei nhart under 8 2252(a)(2) in addition to § 2251(a), the
government voluntarily dismssed all counts based on alleged §
2252(a)(2) viol ati ons when Rei nhart pleaded guilty to conspiracy to
violate 8 2251(a). Accordingly, §8 2&.2 is unavailable for use in
his sentencing calculation and thus affords no support for the
district court’s adjustnent for mnors 2 and 4.

Finally, we reject the governnent’s argunent that, even if
Rei nhart cannot be hel d accountable for both m nors, he can stil
be held accountable for mnor 2 based on the PSR s statenent that
Rei nhart showed m nor 2 pornographic materials during the course of
the conspiracy in an effort to induce him to engage in sexua
conduct. Section 2@&.1(c)(1l) specifies that the rel evant conduct
of a 8 2251(a) offense includes only those m nors who have actually
been exploited; it contains no provision for holding a defendant
accountable in sentencing for attenpting to entice a mnor to
engage i n sexual conduct. Thus, w thout further evidence of actual
exploitation, the fact that Reinhart showed m nor 2 pornographic
i mges, does not warrant an adjustnment under 8 2&.1(c)(1).

In sum because the conspiratorial liability charged in the
i ndi ctment was prem sed on the know edge or intent to transport
por nography interstate when the depiction was created, rather than
its actual transport interstate, the exploitation of mnors 2 and
4 occurred at the nonent Carroll <created the pornographic
videotape, a tine that clearly pre-dated the formation of the

19



conspiracy. It follows that the district court erred in holding
Rei nhart accountable for the exploitation of mnors 2 and 4 in
light of our controlling precedent in Carreon, as that conduct
occurred before he joined the conspiracy. Accordi ngly, we hold
that Reinhart had a neritorious appellate issue regardi ng whet her
the district court properly included mnors 2 and 4 in the
guideline calculation and that his counsel was deficient for not
raising this issue on appeal.
C. Prejudice

We next consider whether Reinhart was prejudiced by his
appel l ate counsel’s deficiency. To establish prejudice, Reinhart
must show “that there is a ‘reasonable probability that, but for
counsel s unprofessional errors, the result of the proceedi ng woul d
have been different.’”38 “A reasonable probability is that which
renders the proceeding unfair or unreliable, i.e., underm nes
confidence in the outcone.”? Wen a claim of ineffective
assi stance of counsel is prem sed on counsel’s failure to raise an
i ssue on appeal, “the prejudice prong first requires a show ng that

[this Court] woul d have afforded relief on appeal.”* Thus, we nust

3 Phillips, 210 F.3d at 350 (citing Strickland, 466 U S. at
694)).

3% WIllianmson, 183 F.3d at 463.

4 Phillips, 210 F.3d at 350.
20



“counter-factually determ ne the probable outcone on appeal had
counsel raised the argunent.”#

Had Reinhart’s initial appellate counsel briefed the i ssue of
Rei nhart’s accountability for mnors 2 and 4, we would have
reviewed “‘the district court’s interpretation of the Sentencing
Gui delines de novo and its factual findings...for clear error.’ "4
As the district court commtted reversible error in attributing to
Rei nhart Carroll’s pre-conspiratorial exploitation of mnors 2 and
4 in the court’s rel evant conduct determ nation under 8§ 1Bl1.3,% we
would have vacated Reinhart’s sentence and remanded for
resentencing without the inclusion of mnors 2 and 4. Rei nhart
correctly notes that, without the inclusion of mnors 2 and 4 in
t he gui deline calculation, his offense | evel woul d have been | ower
by 3 levels and his guideline inprisonnment range would have been
121- 151 nont hs, not 168-210 nonths. This would have resulted in a

sentence shorter by five years than the one inposed.

41 1d. (citing Wllianson, 183 F.3d at 463).

42 Phillips, 210 F.3d at 351 (citing United States v. Huerta,
182 F.3d 361, 364 (5th Cir. 1999)).

43 See Carreon, 11 F.3d at 1241 (sentencing court’s error in
hol di ng defendant accountable under § 1B1.3(a)(1)(B) for conduct
occurring before he joined the conspiracy warrants vacatur of
def endant’ s sentence and remand for resentencing).

4 See U S.S.G 8§ 3D1.4.
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The governnent, relying on our precedent in Spriggs V.

Collins,* insiststhat this five-year difference in Reinhart’s term
of inprisonnent is not “significant” enough to warrant a findi ng of
prej udi ce. In Spriggs, we held that, to prevail on an
i neffectiveness clai mprem sed on a noncapital sentencing error, a
petitioner nust show that “there is a reasonable probability that
but for [the attorney’ s] errors [his]...sentence would have been

significantly less harsh.”% The “significantly |ess harsh”

standard refl ected our concern that, particularly in jurisdictions
W t hout sentencing guidelines, where courts typically possess a
w de range of sentencing discretion, “reversal wthout a show ng
that ‘the sentence woul d have been significantly | ess harsh’ would
lead to an ‘automatic rule of reversal.’ "%

Rei nhart correctly counters that the Suprenme Court’s recent

decision in Qover v. United States, * and not Spriqggs, states the

proper standard for assessing whether the second prong of the

Strickland test is net in his case. Elaborating on Strickland’' s

prejudice requirenent in the context of a noncapital error under
the Sentencing Guidelines, the Aover Court held that, even though

the amount by which a defendant’s sentence is increased by a

%5 993 F.2d 85 (5th Gir. 1993).

46 1d. at 88.
47 Phillips, 210 F.3d at 351 (citing Spriggs, 993 F.2d at 88).

8 531 U.S. 198 (2001).
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particular decision may be a factor in determ ning whether
counsel’s failure to raise an issue constituted ineffective
assi stance, “under a determ nate system of constrained discretion
such as the Sentencing Quidelines, it cannot serve as a bar to a
showi ng of prejudice.”® In so holding, the Court rejected the
Seventh Circuit’s requirenent that the sentencing error result in
a “significant” increase in the defendant’s term of inprisonnent,
stating that “any anount of actual jail tinme has Sixth Arendnent
significance.“® Qur cases since dover have acknow edged that this
ruling “arguably cast doubt on the Spriggs ‘significantly |ess
harsh’ rule and may have inpliedly rejected it in total.”>!

We need not, however, decide today whether or to what extent

d over abrogates Spriggs, as we are convinced that the five-year

49 1d. at 204.
0 1d. at 203.
5t Daniel v. Cockrell, 283 F.3d 697, 706 (5th Cr. 2002); see

also United States v. Ridgeway, 321 F.3d 512, 515 n. 2.
Acknow edgi ng t he possi bl e abrogation of the Spriggs standard, the
Dani el panel nevertheless held that Spriggs “significantly |ess
harsh” standard applied to a defendant’s ineffective assi stance of
counsel claim prem sed on a Texas noncapital sentencing error on
t he grounds that the defendant’s conviction was finalized prior to
the date dover was decided and that dover does not apply
retroactively. See Daniel, 283 F.3d at 706-07. In Reinhart’s
case, however, although his sentence was vacated and renmanded for
resentencing in Cctober 2000 wi thout the inclusion of mnor 1, his
resentenci ng did not take place until February 2001 and an anended
j udgnment was not entered until March 2001. As d over was decided in
January 2001 before Reinhart’s new sentence was assessed, the non-
retroactivity principle does not barthe application of dover to
hi s case. Thus, to the extent that d over may have abrogated
Spriggs, Reinhart would receive any benefit resulting from that
abrogati on.
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increase in Reinhart’s sentence suffices to establish prejudice
under either standard. ®? Accordi ngly, we conclude that Reinhart
has shown the requisite prejudice necessary to establish
i neffective assistance of appell ate counsel.
I11. CONCLUSI ON

For the foregoing reasons, we reverse the district court’s
deni al of Reinhart’s 8 2255 notion, vacate his sentence, and renmand
for resentencing wthout including mnors 2 and 4 in the
cal cul ati on.

REVERSED; SENTENCE VACATED, REMANDED for resentencing.

2 As a five year increase is significantly nore than the “year
or two” sentencing difference that concerned the panel in Spriaggs,
Rei nhart has succeeded in showing that this sentence would have
been “significantly |less harsh” but for his counsel’s error. See
Spriggs, 993 F.2d at 88 (“[a]rguably, when the discretionary
sentencing range is great, practically any error conmtted by
counsel could have resulted in a harsher sentence, even if only by
a year or two.”).
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