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MARI TREND, | NC.,
Plaintiff — Appellant,

VERSUS

SERAC & COVPANY (SHI PPING LTD., et al.,
Def endant s;
SEVI LLA WAVE MV, her engines, tackle, apparel, etc., in rem
Def endant — Appel | ee;
Pl MPERNEL SHI PPI NG COVPANY, LTD.,

Cl ai mant — Appel | ee.

Appeal fromthe United States District Court
For the Eastern District of Louisiana

Bef ore W ENER, BENAVIDES, and DENNIS, G rcuit Judges.
DENNI'S, G rcuit Judge:

Maritrend, Inc., appeals the district court’s ruling that it
waived its maritinme lien on a vessel to which it had provided

st evedoring services. We reverse and remand this case for the
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entry of judgnent in favor of Maritrend onits in remclai magai nst
t he vessel
| . BACKGROUND

In July 2000, Maritrend contracted with Serac & Conpany
(Shipping) Ltd. (“Serac”), the agent for an undi scl osed charterer,
to provi de stevedoring services to the MV SEVI LLA WAVE i n the Port
of New Ol eans. After providing those services, Maritrend sent
i nvoi ces to Serac but never received paynent.?

Seeking to recover the value of its services, Maritrend filed

an in personam action against Serac in the United States District

Court for the Eastern District of Louisiana. Maritrend | ater
anended its conplaint to add an in rem claimagainst the SEVILLA
WAVE, which it sinmultaneously seized. Pinpernel Shipping Conpany,
Ltd. (“Pinpernel”), clainmed owership of the vessel and filed an
answer to the anended conpl ai nt.

After a full bench trial, the district court found Serac

liable in personamto Maritrend for the cl ai ned anount, $73, 104. 80,

plus interest.? But the court rejected Maritrend’ s in rem claim

agai nst the SEVILLA WAVE, concluding that Maritrend had relied

1 Maritrend did not invoice the SEVILLA WAVE, its owner, or its

agent for the stevedoring services. Maritrend did, however,
i nvoi ce the SEVILLA WAVE (through the vessel’s agent) for standby
time it incurred when the vessel’s crane malfunctioned. The

district court found that the vessel was |liable for the standby
time and entered judgnent against the vessel’s owner accordingly.
That portion of the judgnent is not at issue in this appeal.

2 Serac provided no defense against Maritrend' s claim
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solely on Serac’s credit for paynent for its stevedoring services
and had therefore waived its maritine |ien against the vessel
Maritrend tinely appeal ed.
1. ANALYSIS

A.  Standard of Review

“The standard of reviewfor a bench trial is well established:
findings of fact are reviewed for clear error and | egal issues are
revi ened de novo.”® However, “[t]he clearly erroneous standard of
review does not apply to [those] factual findings nmade under an
erroneous view of controlling | egal principles.”?

B. Creation and Waiver of Federal Maritinme Liens

Congress enacted the Federal Maritinme Lien Act (“FM.A") in
1910 to bring uniformty to the law governing maritinme liens.?®
Al t hough Congress recodified the FMLA in 1988 as part of the
Commercial Instrunents and Maritinme Liens Act (“CIMLA"),® it did
not make any substantive changes to the law. ’ Section 31342(a)

of the current codification provides that

8 Kona Tech. Corp. v. S. Pac. Transp. Co., 225 F.3d 595, 601
(5th Cr. 2000).

4 Lake Charl es Stevedores, Inc. v. PROFESSOR VLADI M R PCPOV MV,
199 F. 3d 220, 223 (5th Gr. 1999).

5 Racal Survey U S. A, Inc. v. MV COUNT FLEET, 231 F.3d 183,
187 (5th Cr. 2000).

6 See 46 U.S.C. 8§ 31301-31343.

” See Racal Survey, 231 F.3d at 188 (stating that the casel aw
that developed under the FMA remains “persuasive, if not
controlling”).
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a person providing necessaries to a vessel on the order

of the owner or a person authorized by the owner — (1)

has a maritinme lien on the vessel; (2) may bring a

civil actioninremto enforce the lien; and (3) is not

required to allege or prove in the action that credit

was given to the vessel.?®
“Necessaries” include stevedoring services,® and there is no
di spute here that Maritrend provided such services to the SEVILLA
WAVE. It is |likew se undisputed that Serac had the authority to
procure necessaries, including stevedoring services, for the
SEVI LLA WAVE. The only question before us is whether Mritrend
relied on the credit of the SEVILLA WAVE for paynent for its
servi ces.

Prior to the initial passage of the FMLA, “the | aw was
settled that a federal maritine lien could arise only for
necessaries furnished in reliance upon the credit of the vessel.
Credit to the ship, as distinguished fromcredit to the owner,
was essential to the existence of a maritinme lien.” Although §
31342(a)(3) of the CIMA, like fornmer 8§ 971 of the FM.A, provides
that the supplier “is not required to allege or prove . . . that

credit was given to the vessel,” the Suprene Court has held that

this | anguage “serve[s] only to renove fromthe creditor the

8 46 U S.C. § 31342(a).

° See TTT Stevedores of Texas, Inc. v. MV JAGAT VIJETA, 696
F.2d 1135, 1138 (5th CGr. 1983) (stating that “[t]here is no
question that supplying stevedoring services gives rise to a
maritime lien”).

10 Equil ease Corp. v. MV SAMPSON, 793 F.2d 598, 605 (5th Cir.
1986) (en banc).

-4-



burden of proving that he had relied on the credit of the
vessel .”! W have therefore recognized that “the idea of credit
to the vessel being a prerequisite to a lien, and the conconitant
principle that credit to the owner negates the lien, are stil
very much with us today.”!? Thus, under § 31342(a), “a
presunption arises that one furnishing supplies to a vessel
acquires a maritine lien, and the party attacking this
presunption has the burden of establishing that the personal
credit of the owner or charterer was solely relied upon.”® “To
nmeet this burden, evidence nust be produced that would permt the
i nference that the supplier purposefully intended to forego the
lien, "1

Because the statutory presunption in favor of a maritine
lien is a strong one, we are usually reluctant to conclude that a

supplier has waived its lien.® W have held that the supplier’s

11 1d. (discussing Piednont & George’'s Creek Coal Co. v. Seaboard
Fisheries Co., 254 U S. 1 (1920)). See Racal Survey, 231 F.3d at
189 (noting the simlarity between current 8 31342(a)(3) and the
provision of the FM.A that the Suprenme Court construed in
Pi ednont ) .

12 Equi | ease, 793 F.2d at 605.
13 d,

14 1d. at 606.

% This is particularly true when the case concerns traditional
servi ces such as stevedoring. See Atl. & Gulf Stevedores, Inc. v.
MV GRAND LOYALTY, 608 F.2d 197, 201 (5th Cr. 1979) (finding that
it “was the intent of the Congress to nake it easier and nore
certain for stevedores and others to protect their interests by
meking maritinme |liens available where traditional services are
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primary reliance on the personal credit of a charterer is
insufficient to rebut the statutory presunption. For exanple, in

@l f Trading & Transportation Co. v. The Vessel HOEGH SHI ELD

("HOEGH SH ELD'), the plaintiff brought an in rem action agai nst

a vessel to which it had supplied fuel within the territoria
jurisdiction of the United States pursuant to a contract with the
vessel's English charterer.® After delivering the fuel, the
plaintiff sent an invoice to the charterer in London, but the
charterer never nade paynent.!” 1In the action against the
vessel, the vessel’s owner argued that the plaintiff had wai ved
its maritine |ien because: (1) according to the deposition
testinony of the plaintiff’s credit agent, the fuel was supplied
on the charterer’s credit; (2) there had been no conversations
between the plaintiff and the vessel’s owner; (3) the plaintiff
never sent an invoice to the vessel’s owner; and (4) the
plaintiff took no action against the vessel until the charterer
becane insolvent.!® Although these facts clearly indicated that
the plaintiff was relying on the charterer’s credit when it
supplied the fuel, we held that they were insufficient to

establish sole reliance on that credit or to permt an inference

routinely rendered”).
16 658 F.2d 363, 364-65 (5th Cir. Unit A Cct. 1981).
7 1d. at 364.
8 See id. at 366, 368.



that the plaintiff purposefully intended to forgo its lien on the
vessel . 1°

Simlarly, we concluded in Gulf G| Trading Co. v. MV

CARIBE MAR, that sole reliance on personal credit, as opposed to
the credit of the vessel, was not established even though the
creditor had a | ong-term business relationship with the
charterer, had extended | arge anounts of credit to the charterer
in the past, and was aware of the prohibition of lien clause in
the contract.?® Thus, “the sinple existence of a business
relationship and credit arrangenents could hardly be
realistically construed as an intent or purpose by [the creditor]
to waive its lien on the vessel.”?!

Despite our prior caselawreiterating the difficulty of
proving that a creditor has waived its lien, two cases subsequent

to HOEGH SHI ELD and GQulf GO 1 Trading Co. identify the

circunstances that support a finding of waiver. In Equilease

Corp. v. MV SAMPSON, this court determ ned that sufficient

evidence exists to find that a creditor waives its right to a
federal maritine lien when a creditor’s testinony that he relied
solely on entities besides the vessel for credit is conbined with

unanbi guous statenents in the creditor’s original brief

19 1d. at 368.
20 757 F.2d 743, 750 (5th Gr. 1985).
21 d.



indicating the credit relied on was not the vessel’s.?2 The fact
that the creditor also testified that “[t]here was no intent for
us to give up anything” did not disturb the district court’s
finding that any federal maritinme lien that existed was wai ved
because the bul k of the evidence and testinony showed t hat
creditor did not rely on the credit of the vessel.?

In Racal Survey U S. A, Inc. v. MV COUNT FLEET, this court

found that a creditor had clearly indicated its intent to forgo a
federal maritine |ien based on the testinony of the creditor
conpany’s president.? \Wen asked whether the creditor was
relying on the credit of the ship, the creditor’s president
testified that there was no reliance because the custoner was a
st evedori ng conpany, not the vessel or the vessels’ owner, and

t hus he had no contract or dealings with the ship.?® |In finding
wai ver, this court stated that “[a]l nost nothing is nore

concl usive than such testinony” on the critical issue of the
reliance necessary to preserve the lien.?®

Taken toget her, Equil ease and Racal Survey stand for the

22 See 793 F.2d 606, 607 (5th Cir. 1988).

Z | d.

24 See 231 F.3d 183, 189.

% | d.

26 1d. at 190. This court has also stated that testinony

reflecting that a creditor | ooked exclusively to another party for
paynment would also create the inference that the creditor was not
relying on the vessel for paynent. |d.
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proposition that testinony regardi ng which party a creditor
relied on can be determnative of whether the maritine |lien was
wai ved. But those decisions did not weaken the heavy burden

pl aced on the party attacking the presunption. |f the evidence

shows that the claimant relied on the credit of the vessel to

sone extent, we will not find a waiver of the maritinme lien.?
C. The Evidence at Trial and Review of the District Court’s
Deci si on

A bench trial in this case was held on January 14, 2002. At
trial, the district court heard testinony and was presented
exhi bits on behalf of both parties. Maritrend president WIIliam
Bergeron (“Bergeron”) testified that Maritrend “initially
rel[ies] upon the contract that we have with the party, but we
always rely on a maritine lien right,” as a “fall back position.”
I ndeed, in his testinony, Bergeron attests to this belief at
| east five tines. Bergeron also indicated that he thought Serac
owned the vessel to which Maritrend was providi ng stevedoring
services. Simlarly, Donald Broussard, an enpl oyee at Maritrend,
testified that “the first course of action” was always to recover
paynment from Serac, but if it failed to pay, the conpany
“inpl emented vessel seizure procedures.” Finally, Petra Smth
Maritrend' s vice president, testified that it was her

responsibility to collect delinquent and overdue invoices for

27 See Equil ease, 793 F.2d at 607 n.12.
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stevedoring services and that she only contacted Serac, as
opposed to the owners or nmanagers of the SEVILLA WAVE, for
paynent .

Anmong the exhibits offered at trial were the tariff docunent
and copies of invoices. The tariff docunent, which was part of
the stevedoring services contract, was prepared by Maritrend and
pl aced on file with the Board of Comm ssioners of the Port of New
Orleans. The tariff docunent does not explicitly state that the
SEVI LLA WAVE was responsi bl e for stevedoring services, however,
as the district court noted, there was no indication in the
tariff docunent or any of the record evidence that Maritrend
intended to waive its federal maritine lien. Wile the invoices
were not sent directly to the SEVILLA WAVE, they indicated on
their face that the charges contained therein were made “FOR THE
ACCOUNT OF THE OWNER(S)/ AGENT(S) AND/ OR CHARTERER(S) OF THE MV
SEVI LLA WAVE.” There is no | anguage on the invoices that
indicates any intent to waive a maritine lien.

In holding for Pinpernel, the district court found that the
trial testinony established that “Maritrend relied solely on the
credit of Serac, its custoner, for paynent of [the stevedoring]
services.”?® |t rested its decision on the both testinonial and
docunentary evidence. The principal testinony that the district

court relied on was the testinony that Maritrend failed to seek

28 Maritrend, Inc. v. Serac & Co., 2002 U.S. Dist. LEXI S 2483 at
*5.6 (E.D. La. 2002).
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paynment fromthe vessel until several nonths after non-paynent by
Serac and that Maritrend expected its custoner, Serac, to pay the
i nvoices. The district court also noted that the docunentary
evi dence supported its conclusi on because Maritrend’ s invoices
were only addressed and sent to Serac and the tariff docunent was
silent as to whether the vessel was responsible for stevedoring
char ges.

The district court also stated that in |ight of our

decisions in Racal Survey and Equilease, it was bound to rule

against Maritrend. |t decided this despite the fact that it
found Bergeron’s testinony that Maritrend always relied on the
credit of the vessel as a fallback position when providing
stevedoring services was “conpletely credible,”? and “the record
evi dence did not suggest any reason that Maritrend woul d
relinquish its right to a lien.”30

After reviewi ng the record and applicable case law, we find
that there was insufficient evidence adduced at trial to overcone
the presunption that Maritrend relied on the credit of the
SEVI LLA WAVE with respect to the stevedoring services it provided
in order to preserve a federal maritine lien. This court has
repeatedly indicated the strength of the maritine lien

presunption, especially in traditional areas such as

29

e

30

W
D
D

id. at * 8 n.8(internal citation and quote omtted).
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stevedoring.3 Such a strong presunption in favor of a lien
pl aces a “heavy burden” on parties seeking to show a wai ver of

the lien, forcing themto show that a creditor “deliberately

intended to forego the valuable privilege which the | aw accords

and | ook solely to the owner’s personal credit.”3 Neither

Equi | ease Corp. nor Racal Survey weakens this presunption or the
burden placed on the party attacking the presunption.

In applying this standard, this court has found testi noni al
evi dence sufficient to defeat this presunption only in cases

where testinony “clearly indicate[d] that [the creditor] did not

rely on the credit of the vessels,”3 and there was no ot her
evi dence, testinonial or otherw se, supporting the creditor’s

reliance on the vessel.® Furthernore, this court has found

31 See Atlantic & Gulf Stevedores, Inc. v. MV GRAND LOYALTY, 608
F.2d 197, 201 (5th Gr. 1979) (finding that it “was the intent of
the Congress to nake it easier and nore certain for stevedores and
others to protect their interests by making maritine |I|iens
avai |l abl e where traditional services are routinely rendered”).

2 caulf Gl Trading Co., 757 F.2d at 750 (enphasis in original)
(citations and internal quotation marks omtted).

33 See, e.q., Equilease, 793 F.2d at 605-606; Racal Survey, 231
F. 3d 189.

34 Racal Survey, 231 F.3d at 190 (enphasis added). See al so
Point Landing, Inc., 261 F.2d at 867 (suggesting that “convincing
testinony” in conjunction with other evidence m ght be enough to
rebut the presunption).

35 See Equil ease, 793 F.2d at 606 (wei ghing testinony indicating
that the creditor had relied on the owner’s and charter’s personal
credit for paynent against vague testinony that the creditor did
not intend “to give up anything”); Racal Survey, 231 F. 3d at 189-90
(finding clear evidence that Racal had not relied on the credit of
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evi dence such as only invoicing the charterer or a |ong-standing
busi ness relationship with the charterer to be i nadequate to show
that a creditor relied solely on such charterer. 3

Here, neither testinonial nor docunentary evidence supports
the conclusion that Maritrend “solely relied” on the credit of
Serac. First, although the testinony as a whol e shows that
Maritrend relied on Serac for paynent, it also shows that
Maritrend did not rely solely on Serac because it was aware of
and generally relied upon its maritinme lien rights against the
SEVI LLA WAVE. Bergeron, who the district court found “conpletely

credible,” testified that Maritrend always intended to rely on
the credit of the vessel as a “fallback” position. This
testinony was further supported by Broussard’ s statenent that
Maritrend’ s practice was to inplenent ship seizure procedures
when invoi ces for stevedoring services were not tinely paid.

Therefore, this situation is unlike the cases in Equil ease and

Racal Survey, where there was clear testinonial evidence by the

party seeking to inpose a federal maritine lien that it did not
rely on the credit of the vessel.?

Second, the docunents presented to the district court

the vessel when its president testified that he had no contract or
dealings with the conpany that owned t he vessel, nor was he relying
onits credit when it entered into a contract with the charterer).

% @lf Gl Trading Co., 757 F.2d at 750.

37 See Equil ease, 793 F.2d at 606; Racal Survey, 231 F. 3d 189-90.
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provi de no evidence that Maritrend did not rely on the credit of
the vessel. As discussed above, invoicing only the charterer is
not di spositive because it only shows that a party attenpted to
receive the paynent fromthe charterer first, not that it never
intended to rely on the credit of the vessel.3® It is true that
the tariff docunent expressly identifies certain charges to be
applied to the vessel and that this list does not include
stevedoring services. Again, this only shows that Serac, the
charterer, was initially responsible for the stevedoring
paynments. Nothing in the tariff docunent shows that Maritrend
did not intend to seek paynent fromthe vessel in the event that
Serac failed to pay. Therefore, these docunents are insufficient
to overcone the strong presunption that a federal maritine |ien
exi sts when necessaries, such as stevedoring services, are
provided to a vessel.

In sum we disagree that our decisions in Equilease and

Racal Survey conpelled the district court to rul e against

Maritrend based on these case facts. As the district court
observed, Maritrend' s resorting to its lien only after Serac
defaulted is “typical of what is done in the normal course of
busi ness.”3% |f a supplier of necessaries forfeits his lien on

the vessel by conducting his business in accordance with this

% See HOEGH SHI ELD, 658 F.2d at 368.

¥ Maritrend, at *6, n.5.
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prevailing practice, then the Iien would be available only to
suppliers who do not need it. Neither the Cl MLA nor our cases
interpreting its provisions supports such a result. The inplied
maritime lien is a security device, and its purpose is “to enable
a vessel to obtain supplies or repairs necessary to her continued
operation by giving a tenporary underlying pledge of the vessel
which will hold until paynent can be nmade or nore formal security
given.”% W would frustrate this purpose if we prohibited
enforcenent of the |ien whenever the supplier’s efforts to
collect fromthe person who ordered the necessaries were
unsuccessf ul .

Al t hough Maritrend expected Serac to pay for the stevedoring
services, and its conduct reflected that reasonabl e expectati on,
Bergeron’s trial testinony established that Maritrend relied on
the credit of the SEVILLA WAVE as a “fall back position,” which is

exactly what the |l aw contenpl ates.* Because Pinpernel offered

40 PROFESSOR VLADIM R POPQV, 199 F.3d at 223 (quoting S. Coal &
Coke Co. v. F. Grauds Kugni eci bas (“The Everosa”), 93 F. 2d 732, 735
(1st Gr. 1937)).

41 As Judge John R Brown explained in an opinion he wote for
the Eleventh Circuit, that a supplier of necessaries expected
paynment fromthe party with whomit contracted is of “no decisive
significance” in cases such as this one:

Expectations that paynent for the service would be nade
by sonme party other than the vessel does not vitiate a
lien by one who, as permtted under 8§ [31342(a)(3)], is
not required to prove reliance on the credit of the
vessel . . . . The classic case in its sinplest form
involves a tine-charterer who, under the charter is
responsi ble for paying for the | oading and di scharge of
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no evidence to rebut that testinony, and the district court did
not find that testinony incredible, it could not neet its burden
of proving that Maritrend relied solely on Serac’s credit. W
therefore hold that the district court’s finding that Maritrend
wai ved its lien on the SEVILLA WAVE was erroneous as a matter of
I aw.
1. CONCLUSI ON

For the foregoing reasons, we reverse the district court’s
ruling that Maritrend waived its maritinme lien on the SEVILLA
WAVE and remand this case for the entry of judgnent in favor of
Maritrend on its in remclai magai nst the vessel for the val ue of

the stevedoring services it provided.

REVERSED AND REMANDED W TH | NSTRUCTI ONS

cargo, arranges with a contracting stevedore to furnish
the services including that of |ongshorenen. GCbviously,
the stevedore expects to be paid by the charterer. n
failure of the time-charterer to pay, the stevedoring
contractor has a maritinme lien. His earlier and initial
expectations do not dimnish or destroy the stevedore’'s
maritime |ien.

Stevens Technical Servs., Inc. v. United States, 913 F.2d 1521,
1536 (11th Cr. 1990).
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