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EDI TH H JONES, Chief Judge:

This death penalty case is reconsidered pursuant to the
Suprene Court’s instruction followng its sunmary grant of
certiorari and the vacating of our prior opinion based on Tennard
v. Dretke, 542 U S 274, 124 S. C. 2562 (2004). The panel
affirnms, but we are divided on our reasoning.?

In his appeal to this court, Nelson sought a COA on three

issues: (1) whether the Texas penalty phase instructions used at

! Judge Stewart concurs in the judgnent. Judge Dennis specially
concurs infra.



trial provided the jury wth an adequate vehicle to consider his
mtigating evidence, as required by the E ghth and Fourteenth

Amendnents as construed in Penry v. Lynaugh, 492 U S. 302, 109

S. . 2934 (1989); (2) ineffectiveness of counsel for failing to
request an instruction on the definition of reasonabl e doubt at the
penal ty phase; and (3) inproper testinony by a state psychiatri st

inlight of Estelle v. Smth, 451 U. S. 454, 101 S. . 1866 (1981).

W granted a COA on the first two issues but denied COA on the
third issue and ultimately affirned the district court’s denial of
habeas relief.

Nel son then appealed to the Suprene Court. Fol | ow ng

that Court’s decision in Tennard v. Dretke, 542 U S. 274, 124

S. C. 2562 (2004), and remand to this court, we requested further
briefing based on Tennard.

After again reviewng the conplete record, we reaffirm
the grant of COA and affirmthe district court’s denial of habeas
relief as to Nelson's Penry claim?

BACKGROUND

Nel son was indicted for the capital nurder of Charla M
Wheat and the attenpted capital nurder of Weat’'s roonmate Caro
Maynard that occurred on or about February 23, 1991. In Decenber
1991, Nelson was tried for the capital murder of Wheat. During the

guilt/innocence phase of trial Maynard testified as to the events

2 We reinstate our denial of relief and of COA on the issues not
relevant to Tennard.



of February 23. Specifically, Maynard testified that she and Weat
were forced, at knifepoint, by Nelson to perform sexual acts on
each other and on Nelson. Mynard further testified that Nelson
st abbed Wheat. Nelson al so stabbed Maynard, who was five nonths
pregnant at the time, but she pretended to be dead and thus
survived. Oher testinony established that the stab wounds were
the cause of Weat’s death. Also, at trial, two voluntary
confessions by Nelson admtted that he commtted the crinme because
he “was drunk and wanted a piece of butt.”

On Decenber 11, 1991, the jury found Nelson guilty of
capital nmurder. On Decenber 13, follow ng the punishnment phase of
trial, the jury answered affirmatively the two special issues
submtted pursuant to Texas Code of Crimnal Procedure article
37.071(b).% Nelson was sentenced to death. Nelson's sentence and
conviction were affirmed on direct appeal by the Texas Court of
Crim nal Appeals on May 26, 1993. The United States Suprene Court

deni ed Nel son’s petition for wit of certiorari on March 21, 1994.

On April 17, 1997, Nelson comrenced a series of state
8 The special issues are:

(b) On concl usion of the presentation of the evidence, the
court shall subnmit the following . . . [special] issues to the jury:

(1) whet her the conduct of the defendant that caused
t he death of the deceased was committed deliberately and with
t he reasonabl e expectation that the death of the deceased or
anot her woul d result;
(2) whet her there is a probability that the defendant
would commit criminal acts of violence that would constitute
a continuing threat to society[.]
TEX. CoDE CRIM PrRoC. ANN. ART. 37.071(b)(1) and (2). This statute was anmended in
1991. Al references to the “special issues” inthis opinionreflect the statute
as it was witten at the tinme of Nelson's trial
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applications for wit of habeas corpus. The state district court
i ssued findings of fact and concl usi ons of | aw recomendi ng deni al
of relief on all of Nelson's clains on July 10, 2001. The Texas
Court of OCrimnal Appeals denied Nelson's application on the
findi ngs and recommendations of the trial court. Additionally, it
di sm ssed Nel son’s subsequent application as an abuse of the wit
under TexAas CobeE OF CRIM NAL PROCEDURE ARTICLE 11. 071, 8 5(a).
DI SCUSSI ON

As we did in Nelson’s prior appeal, we grant a COA on the
question whether the special issue instructions given to the jury
at sentencing failed to provide an adequate vehicle to give effect

to his mtigating evidence in violation of Penry v. Lynaugh

(Penry 1), 492 U.S. 302, 109 S. Ct. 2934 (1989), and in light of
Tennard and Smth. The instructions given by the trial court were,
in pertinent part, the standard Texas capital case instructions,
i.e., those given in Penry |

W grant a COA, but we conclude that, although the
district court partially relied on this court’s now defunct
“constitutional relevance” analysis of mtigating evidence, the
district court properly denied relief on Nelson's Penry claim

See, e.q9., MGuder v. WII, 204 F. 3d 220, 222 (5th Cr. 2000) (“We

need not accept the district court’s rationale and may affirm on
any grounds supported by the record.”). W cannot grant relief on

a constitutional claim raised in a petition for habeas corpus



unl ess the state court adjudication “resulted in a decision that
was contrary to, or involved an unreasonable application of,
clearly established Federal |aw, as determ ned by the Suprene Court
of the United States.” 28 U.S.C. § 2254(d)(1). Al though we review
the federal district court’s treatnent of Nel son’s habeas petition,
the real focus of inquiry is the decision of the Texas courts, none

of which used this court’s now overrul ed test.

This court recently noted that, “The Suprene Court’s
rulings in Penry Il and Smth should not be read to disturb its

earlier holdings affirmng the constitutionality of Texas’s

statutory death penalty sentencing schene.” Bigby v. Dretke, 402

F.3d 551, 570 (5th Cr. 2005) (internal citations omtted).
Accordingly, for a Penry | claimto succeed, a court nust first
determ ne whether the defendant’s proffered mtigating evidence
reasonably m ght serve as a basis for a sentence |ess than death.
Tennard, 124 S. . at 2571. In this inquiry, mtigating evidence
is “relevant” so long as it has “any tendency to nake t he exi stence
of any fact that is of consequence to the determ nation of the
action nore probable or | ess probable than it would be w thout the

evidence.” |1d. (quoting MKoy v. North Carolina, 494 U S. 433,

440, 110 S. C. 1227, 1232 (1990) and New Jersey v. T.L.O, 469

U S 325, 345, 105 S. . 733, 744 (1985)). Second, we nust
determ ne whether the proffered, relevant evidence was beyond the

“effective reach” of the jurors. Madden v. Collins, 18 F.3d 304,

308 (5th Gr. 1994). Evidence is beyond the “effective reach” of
5



the jury “only if there exists a reasonable likelihood that the
jury would have [found] itself foreclosed from considering” the

mtigating evidence. Johnson v. Texas, 509 U S. 350, 368, 113

S. C. 2658, 2669 (1993).

In the sentenci ng phase, Nel son i ntroduced evi dence t hat
(1) his nother rejected him (2) he was intoxicated by drugs and
al cohol when he commtted the crine; (3) he had troubled
relationships with his brother and wonen; and (4) he suffered from
a treatable borderline personality disorder.*

In light of Tennard,® all of this evidence could be
construed as mtigating, but only Nelson’s evidence of borderline
personality disorder arguably supports the second prong of his
Penry | claim

Nel son’ s evidence relating to his troubl ed i nterpersonal
relationships and indifferent treatnent by his nother is within the

reach of the Texas puni shnent issues. The state court reasonably

4 Nel son contends that evidence of his organic brain damage coul d not
be fully considered by the jury within the scope of the special issues. There
is no such evidence. The only record evidence of organic brain danage is a
single sentence of testinony from an expert witness for the defense, stating
“there is mnimal roomto consider that there may be mnimal brain damage.” The
expert, however, explicitly said that he could not make a formal diagnosis that
Nel son in fact had brain damage. He only suggested that if further nedical
exam nati ons were performed, the existence of brain damage should not be rul ed
out prior to the exam This evi dence was not before the jury and can play no role
in a Penry anal ysis.

5 See id. at 2570 (citing, NewJersey v. T.L.O, 469 U.S. at 345 (“[I]t
is universally recogni zed that evidence, to be relevant to an inquiry, need not
conclusively prove the ultimate fact in issue, but only have ‘any tendency to
nake t he exi stence of any fact that is of consequence to the determ nation of the
action nore probable or |ess probable than it would be without the evidence.’")
(quoting FED. RUE EviD. 401)).




di stinguished Nelson’s claim from Penry’'s evidence of severe
physi cal abuse by his nother. The state court’s decision is
supported by | ongstandi ng precedent concerning simlar —and nore
severe — clains of parental abuse and troubled interpersonal

rel ati onshi ps. See G aham v. Collins, 506 U S. 461, 476, 113

S. . 892, 902 (1993) (concluding famly background could be

considered within the special issues); Cole v. Dretke, 418 F. 3d 494

(5th Gr. 2005) (holding troubled childhood, including alcoholic
parents who deserted the defendant, al coholic grandparents who did
not want to care for the defendant upon taking custody of him and
an i sol ated chil dhood punctuated by frequent changes in caretakers

coul d be considered within the special issues); Lucas v. Johnson,

132 F. 3d 1069, 1082-83 & n.8 (5th Gr. 1998) (traumatic chil dhood
was wthin the effective reach of the jury under the first special

i ssue, deliberateness); Drew v. Collins, 964 F.2d 411, 420 (5th

Cr. 1992) (adverse effects of troubled childhood — including
testinony that parents fought repeatedly, parents divorced and
abandoned petitioner when he was very young, and petitioner was
rai sed by his grandparents —coul d be consi dered under the speci al

issues); Barnard v. Collins, 958 F.2d 634, 639 (5th Cr. 1992)

(troubl ed childhood, including evidence that petitioner’s father
abandoned him from age four to age nine, was not Penry evidence

absent proof these experiences had a psychol ogical effect on the



petitioner).® Specifically, when considering the first specia
i ssue, deliberateness, the jury could have given effect to Nelson’s
clains that his nother abandoned him his parents divorced at a
young age, and he never had a relationship with his owmn child. Al
of these traumatic experiences mght have countered the State’'s
argunent that Nelson “deliberately” nmurdered this victim the jury
sinply di sagreed.

As to Nelson’s mtigation claim of voluntary intoxica-
tion, the state courts and federal district court correctly held
that the special issues plainly allowed the jury to consider this

evi dence. See West v. Johnson, 92 F.3d 1385, 1405 (5th G r. 1996)

(“As to the drinking and inference of intoxication, we have nmany
tinmes held that this nay be adequately taken into account under
both the first and second punishnent issues (deliberateness and

future dangerousness).”); Briddle v. Scott, 63 F.3d 364, 377 (5th

Cr. 1995 (“[E]Jvidence of intoxication may be considered as
favorable to a negative answer to both the first and second

puni shrent speci al issues, and hence is not Penry evidence.”);’ see

also Gahamyv. Collins, 506 U S. at 500, 113 S. C. at 915.

Turning finally to Nelson’s evidence relating to a

6 Lucas does not nake any reference to, or rely upon, the tests
rejected by the Suprene Court in Tennard. Barnard and Drew do rely on our now
defunct “uni quely severe pernmanent handi cap” test as to other clainms, but in no
way used this test in adjudicating the clainms of parental neglect. Therefore,
the rel evant aspects of Barnard and Dreware still controlling and support deni al
of Nelson’s Penry clai mconcerning parental neglect.

7 None of these precedents nmakes any reference to, or rely upon, the
tests rejected by the Suprene Court in Tennard.
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borderline personality disorder, his expert characterized the
di sorder as one that causes Nelson’s noods to shift fromnormal to
depressed and anxi ous. Dr. Hi ckman, Nelson’s expert, described
Nel son’s personality disorder as a psychological condition that
caused his noods to go up and down between bei ng normal and bei ng
depressed, anxious, and unsure of the reasons for his nood sw ngs.
Nel son responded to this condition by consum ng al cohol and/or
drugs. Significantly, Dr. Hi ckman testified that Nel son’s di sorder
was treatable wth nedication and psychot herapy. This court’s
deci si ons underm ne Nelson’s claimthat the jury was unable to give

mtigating effect to this evidence. In Coble v. Dretke, 417 F. 3d

508 (5th Gr. 2005), the court reiterated that “mtigating evidence

of mental illness could be considered within the context of the
second special issue, future dangerousness, if the illness can be
controlled or go into rem ssion.” ld. at 524 (citing Lucas V.

Johnson, 132 F.3d 1069, 1082-83 (5th G r. 1998) and Robison v.

Johnson, 151 F.3d 256, 266 (5th Cir. 1998)). Coble also distin-
gui shed a condition involving a treatable nental disorder fromthis
court’s Bigby decision, 402 F.3d at 571, in which nedication could
not control the defendant’s schi zophrenic behavi or and thinking.?

Nel son’ s treatabl e di sorder is thus distinct fromone t hat nandat es

8 As in Cobl e, we need not specul ate under what circunstances the first
special issue, concerning a defendant’s deliberateness in perpetrating the
capital crine, will be inadequate to afford full mitigating effect to evidence
of mental illness. Cf. Lucas, 132 F.3d at 1082-83; Bigby, 402 F.3d at 565-66.
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relief under Penry 1.°

Alternatively, we hold that Nel son’s scanty evi dence of
borderline personality disorder falls within aqualificationto the
Court’s reasoning in Tennard, which recognized that relevant
mtigating evidence ultimately may be insufficient to warrant a
sentence less than death if a reasonable jury could not so find
based on all of the evidence in the case. Tennard, 124 S. C. at

2570; 1° accord Bi gby, 402 F.3d at 567-69. Further, under Tennard,

evidence of a trivial feature of the defendant’s character or the
circunstances of the crinme unlikely to have any tendency to
mtigate the defendant’s cul pability may be deened irrel evant and
i nadm ssi ble. Tennard, 124 S. C. at 2571. Nelson’s evidence of
borderline personality disorder was not “of such a character that
it “mght serve as a basis for a sentence less than death.’” 1d.

(quoting Skipper v. South Carolina, 476 U.S. 1, 5, 106 S. . 1669,

1671 (1986)). When juxtaposed with the significant aggravating
evi dence, the purported mtigating evidence of this condition and
its effects could not reasonably provide a jury wth sufficient
reason to render a life sentence.

Based on the AEDPA standard and the nature of Nelson's

® We express no opinion on whether any all egation of nental disorder,
no matter how nebul ous, calls into question the sufficiency of the Texas speci al
i ssues.

10 The fact that an itemof evidence is rel evant, however, does not nean
that it is sufficient to prove the fact of consequence to which it is directed.
See FED. R EvID. 401 ADvisory C. Notes (“*A brick is not awall . . . It is not to

be supposed that every witness can nmake a hone run.’”).
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proffered evidence, we cannot say that the Court of Crimnal
Appeal s unreasonably applied clearly established federal law in
rejecting Nelson’s Penry claim Nelson points to no casel aw t hat
the state courts failed to acknow edge, nor to any Suprene Court
decisions that the courts unreasonably applied. Any anal ytica
problenms in this case were nmade by this court (and the federa
district court following this court’s precedent) in our previous,
vacated decision. The Court of Crimnal Appeals never relied on
t he now defunct “constitutional relevance” test or its conponent
parts, nor has our review of the conplete record reveal ed any
attenpt by that court to place an el evated burden on Nel son for his
clains. Equally inportant, all of Nelson's proffered mtigating
evidence could be considered and given effect by the jury at
sentencing within the context of the Texas punishnent |ssues.
Therefore, we affirm albeit for different and additional reasons,
the district court’s denial of relief on this claim
CONCLUSI ON

Wth respect to all clains except Nelson's Penry claim
we reinstate our earlier decision (granting COA on the ineffective
assi stance claimand denying relief on the nerits, and denying COA
as to all other issues raised in Nelson's habeas petition). After
a careful exam nation of Suprenme Court precedent and additiona
briefing on Nelson's Penry | claim we grant COA but find his

argunent | acking on the nerits. The judgnent of the district court

11



i s AFFI RMVED.
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DENNI'S, CIRCU T JUDGE, CONCURRI NG | N THE JUDGVENT.

| agree with the judgnent proposed by Chief Judge Jones’
opi ni on, but because | cannot fully subscribe to either rationale
given in the opinion, | respectfully concur in the judgnent only

for the follow ng different reasons.

| . Procedural Background

In Nelson v. Cockrell, 77 Fed. Appx. 209 (5th Gr. 2003),

this panel granted Nel son’s application for a COA on whether the
special issues instruction used in the <capital punishnent
sentenci ng proceeding failed to provide the jury with an adequate
vehicle to give full consideration and effect to the defendant’s
mtigating evidence in violation of the Ei ght and Fourteenth

Amendnents as construed in Penry v. Lynaugh, 492 U S. 302 (1989)

(Penry 1). After considering his appeal, this panel concl uded
t hat none of Nel son’s evidence is incapabl e of being assessed and
assigned full mtigating weight under the charge presented to his
jury; and that the state court did not unreasonably apply clearly

established federal law in rejecting Nelson’s claim Nelson,

supra. !

u | concurred, considering nyself bound by our en banc decision in
Robertson v. Cockrell, 325 F.3d 243 (2003), but | noted that | adhered to ny

i ndi vi dual views expressed in ny dissent filed in Robertson. 1d.

13



In the reasons given for these conclusions, however, the
panel did not discuss the state court decision or exam ne Penry

v. Johnson, 532 U S. 782 (2001) (Penry I1) or any other Suprene

Court opinion. The panel’s conclusions were based on threshol d
or screening rules created by decisions of this Crcuit and

| argely coll ected in Robertson v. Cockrell, 325 F. 3d 243 (5th Gr

2003). Those rules were based on holdings by this court that
substance addiction is not Penry-type evidence; that treatable
ment al di sease, |i ke borderline personality disorder, can be given
full effect via the special issues; that non-extrene chil dhood
abuse and neglect is not constitutionally relevant; and that
evi dence of possibility of brain damage wi thout causal nexus to

the crine is not constitutionally relevant. See Nelson, 77 Fed.

Appx. at 213 (citing, inter alia, Robertson, supra; Gaham v.

Collins, 950 F.2d 1009 (5th Cr. 1992)).
The Suprenme Court granted certiorari, vacated this panel’s
j udgnent and renmanded the case to us for further consideration in

light of Tennard v. Dretke, 542 U S. 274 (2004). See Nelson v.

Dretke, 542 U.S. 934 (2004).
The light shed by the Suprenme Court’s holding in Tennard
includes the following: (1) The Fifth Crcuit’s threshold

“constitutional relevance” tests have no foundation in the Suprene

14



Court’s decisions. Relevant evidence is evidence that has any
tendency to nake the existence of any fact that is of consequence
to the determ nation of the action nore probable or | ess probable
that it would be without the evidence. This general standard of
rel evance applies in death penalty cases just as it does in other

cases. MKoy v. North Carolina, 494 U S. 433, 440-441 (1990). (2)

Once this low relevance threshold is net, the Ei ghth Anmendnent
requires that the jury nust be able to consider and give effect
to a capital defendant’s mtigating evidence. 1d. (quoting Boyde

V. California, 494 U. S 370, 377-378 (1990)). | npai red

intellectual functioning has a mtigating dinmension beyond the
inpact it has on the ability to act deliberately. 1d.

As Chi ef Judge Jones correctly observes, because Nelson filed
his federal habeas petition after the enactnent of the
Antiterrorismand Effective Death Penalty Act of 1996 ( AEDPA), the
provisions of that I|aw govern the scope of our review
Specifically, 28 U S.C. 8§ 2254(d) (1) (1994 ed., Supp. V) prohibits
a federal court fromgranting an application for a wit of habeas
corpus with respect to a claimadjudicated on the nerits in state
court unless that adjudication "resulted in a decision that was
contrary to, or involved an unreasonabl e application of, clearly

est abl i shed Federal | aw, as determ ned by the Suprene Court of the

15



United States." In Wllians v. Taylor, 529 U S. 362, 404 (2000),

the Court explained that the "contrary to" and "unreasonable
application" clauses of § 2254(d) (1) have independent neaning.
A state court decision will be "contrary to" clearly established
Suprene Court precedent if the state court either "applies a rule
that contradicts the governing |aw set forth in [ Suprene Court]
cases," or "confronts a set of facts that are materially
i ndi stinguishable from a decision of [the Suprenme Court] and
nevertheless arrives at a result different from [ Suprene Court]
precedent." 1d. at 405-406. A state court decision wll be an
"unreasonable application of" the Suprenme Court’'s clearly
established precedent if it "correctly identifies the governing
legal rule but applies it wunreasonably to the facts of a
particul ar prisoner's case." 1d. at 407-408.

"[ Al f eder al habeas court making the 'unreasonable
application' inquiry should ask whether the state court's
application of clearly established federal |aw was objectively
unreasonable.” Id. at 409. Distinguishing between an unreasonabl e
and an incorrect application of federal law, the Court clarified
that even if the federal habeas court concludes that the state
court decision applied clearly established federal | aw

incorrectly, relief is appropriate only if that application is

16



al so objectively unreasonable. Id. at 410-411.

Nel son’s present Penry claimwas adjudicated on the nerits
by the Texas Court of Crim nal Appeals (CCA) on Cctober 10, 2001.
Thus, we nust determ ne whether that adjudication "resulted in a
decision that was contrary to, or involved an unreasonable
application of, clearly established Federal | aw, as determ ned by
the Suprene Court of the United States.” Because the CCAin that
case denied habeas relief for the reasons found and reconmended
by the Texas district court, however, we nust consider the
district court’s opinion as well as the record upon which the
Texas courts based their decisions.

The neaning of the statutory phrase "clearly established
Federal |aw, as determned by the Suprene Court of the United
States" refers to “the holdings, as opposed to the dicta, of
[ Suprene Court] decisions as of the tinme of the relevant
state-court decision.” Wllianms, 529 U S at 365. Therefore, to
determ ne whether the pertinent state-court adjudication of
Nel son’s Penry claim "was contrary to ... clearly established
Federal |aw, as determned by the Supreme Court of the United
States," or "involved an unreasonabl e application of ... clearly
est abl i shed Federal | aw, as determ ned by the Suprene Court of the

United States" we are guided not only by Penry | but also by al

17



ot her Suprene Court jurisprudence clearly established at the tine

of the CCA decision in this case.

1. Overview
Although | agree with Chief Judge Jones that we nust
ultimately affirmthe denial of habeas relief to Nelson, | believe

that our duty under AEDPA requires a nore intense initial focus
on the CCA's decision, a nore extensive search for the applicable
federal |aw clearly established by the Suprene Court’s deci sions,
and a thorough nulti-step application of that clearly established
Suprene Court jurisprudence, rather than Fifth Crcuit cases, to
the evidence and record in the present case. Further, we cannot
determ ne the firmess, clarity and neani ng of the pertinent | egal
principles by sinply reading a few of the Suprene Court’s opi nions
witten just prior to the CCA s decision of October 10, 2001. To
understand fully the nmeaning of the Court’s | anguage and hol di ngs
in capital punishnent cases requires know edge of the whole
cont ext and history of its post-Furman death penalty
jurisprudence. For exanple, the concept of relevant mtigating
evidence is used throughout this field by the Court wthout
detailed definition of those terns in nost cases. But this does

not necessarily prevent us fromfinding that the general neaning

18



of relevant mtigating evidence in all cases was “established,”
“clear” and commonly wunderstood even before F.RE 401's
definition of “relevant evidence” was expressly endorsed in

T.L.O *?, McKoy, and Tennard. Nor nust the Court re-explain the

essential requisites of individualized sentencinginevery capital
case, or in respect to every state’s death penalty system in
order for those requisites to be generally applicable as clearly
established federal |aw. Thus, the fundanental principles of
selecting only the nost reprehensi ble of nurderers for the death
penalty according to individual conparative assessnents of
cul pability do not becone | ess established because they are often
taken for granted rather than expressly iterated in every case.
Legal principles and standards so well wunderstood as to have
becone inplicit or elliptical are not obsolete or any |ess
bi ndi ng.

For these reasons, it nmay be helpful in this and ot her Penry
claim cases to identify separately the relevant principles and
terms at issue and to determne the extent of the establishnent
and clarity of each at certain tinmes in the death penalty

jurisprudence, such as before and after Penry | (1989), before and

after Penry Il (June 4, 2001), and imediately before the CCA
12 New Jersey v. T.L.QO, 469 U S. 325 (1985).

19



deci sion (Cctober 10, 2001) in this case. This may al so help us
understand better the neaning of the Court’s opinions in those
cases. For this purpose, | will first set forth a summary of ny
understanding of the <current pertinent clearly established
principles of | aw regarding the death penalty. Then, | will start
at the beginning of the post-Furman era and proceed
chronologically through the Court’s cases expounding those
principles. Finally, of course, | wll strive to arrive at the
federal law clearly established by the Suprene Court at the tine
of the CCA' s decision on Cctober 10, 2001, and apply that lawto

t he i nstant case.

I11. Hypothesis of Principles
of Clearly Established Federal Law
| tentatively assune that, when the CCA deni ed Nel son habeas
relief on his Penry clai mon Cctober 10, 2001, federal lawclearly
est abl i shed by the Suprene Court required a state to (1) enpower?®3
its capital sentencer to (a) give full consideration and effect
to all of the defendant’s relevant mtigating evidence; (b) nake

an i ndi vidual i zed assessnent of the | evel of the defendant’s noral

13 By “enpower” | nean that the State nust clothe the capital sentencer
with legitimate ability and authority to performthese functions. | do not nean
that the state is required to instruct or specifically direct the sentencer to

performthem See Buchanan v. Angel one, 522 U.S. 269 (1998).
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cul pability or deathworthiness;! and (c) select the appropriate
sentence of either life or death for each convicted defendant
based on that assessnent in light of all of the rel evant evi dence
inthe case; and (2) torefrain frominterfering with the capita

sentencer’s proper use of those constitutionally protected powers.

V. Pre-Penry |

The capital punishnment prerequisites of individualized

sentenci ng based on the offender’s | evel of culpability inforned

by consideration of all relevant mtigating evidence were
established prior to Penry I. In the 1970's and early 1980's it

was established that, because the death penalty is uniquely
irrevocable, it nust be reserved for the nost norally depraved
crimes commtted by the nobst extrenely cul pable and deserving
of fenders, as determined by the <capital sentencer after
consideration of all of the defendant’s mtigating evidence in

light of the entire record. See Roberts (Harry) v. Louisiana, 431

U S. 633 (1977); Lockett v. Onhio, 438 U S. 586 (1978); Bell v.

14 See Phyllis L. Crocker, Concepts of Cul pability and Deat hwort hi ness,
66 ForDHAM L. Rev. 21, 35-36 (1997).(“At the punishment phase, the concept of
cul pability stands as the benchmark for when the death penalty is an appropriate
puni shment.”) As the aut hor expl ai ns, “Deat hwort hi ness” ni ght be nore appropriate
so as to distinguish “cul pability” for purposes of sentencing from*“cul pability”
for purposes of the guilt determ nation. But as the Court has continued to use
“cul pability” to signify that which tends to make the defendant nore or |ess
deserving of the death penalty, | will also.
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Chio, 438 U.S. 637 (1978); Geen v. Georgia, 442 U. S. 95 (1979);

Eddi ngs v. Gklahoma, 455 U S. 104 (1982) (all vacating death

sentences where the sentencer did not consider all mtigating
factors proffered by the defendant).

I n Wbodson v. North Carolina, the Court’s plurality concl uded

that "in capital cases the fundanental respect for humanity
underlying the Eighth Amendnent . . . requires consideration of
the character and record of the individual offender and the
circunstances of the particular offense as a constitutionally
i ndi spensabl e part of the process of inflicting the penalty of
death."” 428 U. S. 280, 304 (1976). The mandatory death penalty
statute in Wodson was held invalid because it permtted no
consideration of "relevant facets of the character and record of
the individual offender or the circunstances of the particular
offense."” |d. The Court further held that “an individualized
decisionis essential in capital cases. The need for treating each
defendant in a capital case with that degree of respect due the
uni queness of the individual is far nore inportant than in

noncapital cases.” Lockett v. Onhio, 438 U S. 586, 605 (1978).

These principles of individualized sentencing, viz., ful
consideration of all relevant mtigating evidence, assessnent of

each of fender’s |l evel of cul pability, and sentence sel ecti on based
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on that assessnent, recognized by the W odson and Lockett
pluralities were adopted and firmy established by subsequent

Suprene Court nmajorities.

A. Exenpted Categories.

In certain kinds of cases, the Court held that the principles
underlying capital punishnent sentencing required that whole
categories of crines and offenders be exenpted from eligibility
for the death penalty because they presented an i nsufficient |evel
of noral culpability to warrant the nobst extreme form of
puni shment. Prior to Penry I, the Court thus exenpted nurderers
whose crinmes reflect only mninmal or ordinary noral depravity;?®
rapists of adult wonen;?!® nurderer-acconplices who lack a
sufficiently cul pabl e state of m nd; ' and nurderers who were under
the age of 18 at the tine of the crine.'® Subsequent to Penry |
& 11, the court applied the sane principles to exenpt nentally

retarded persons and of fenders who were under the age of 16 at the

15 Atkins, 536 U S. at 305 (citing Godfrey v. Georgia, 446 U S. 420,
433 (1980) (plurality opinion).

16 Coker v. Georgia, 433 U S. 584, 592 (1977).

1 Enmund v. Florida, 458 U S. 782, 801 (1982).

18 Roper, supra (superseding Thonpson v. klahonma, 487 U.S. 815, 838

(1988), prohibiting death penalty for nmurderers under 16 at the tinme of the crine
(plurality opinion)).
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time of the crinme. Atkins v. Virginia, 536 U S. 304 (2002); Roper

v. Simmons, 543 U. S. 551 (2005). Even dissenters who disagreed

wWth categorical exenptions often expressed support for the
constitutional requirenent that the capital sentencer be enpowered
and allowed to select only those for the death penalty who were
sufficiently cul pabl e based on an i ndi vi dual i zed assessnent of the
mtigating evidence and the circunstances of each case.'® This
signifies a deep and abiding establishnment of the principle of
i ndi vidualized capital sentencing on the basis of each offender’s
degree of culpability and full consideration of mtigation

evi dence.

B. Full consideration of all relevant mtigating evidence for the
pur pose of individualized assessnent of culpability and sentence

sel ecti on.

19 Atkins, 536 U. S. at 318; see also id. at 349-351 (stating that “only
t he sentencer can assess whether his retardati on reduces his cul pability enough
to exenpt hi mfromthe death penalty”)(Scalia, J., Rehnquist, J., and Thomas, J.,
di ssenting); Roper, 125 S. C. at 1224 (stating that “[i]n capital cases, this
Court requires the sentencer to make an individualized determ nation, which
i ncludes weighing aggravating factors and mitigating factors”)(Scalia, J.,
di ssenting); Thonpson, 487 U S. at 870 (recognizing a constitutional trend
towards “individualized sentencing determninations rather than automatic death
sentences for certain crines”) (Scalia, J., Rehnquist, J., and Wite, J.,
di ssenting); and Eddings v. Oklahoma, 455 U S. 104, 121 (1982) (interpreting
Lockett as requiring anindividualized considerationof mtigatingcircunstances)
(Burger, J., Wite, J., Blackmun, J., and Rehnquist, J., dissenting).
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In Eddings v. lahoma, 455 U. S. 104 (1982), a mgjority of

the Court applied Lockett to recognize that "justice ... requires

that there be taken into account the circunstances of the
of fense together with the character and propensities of the
of fender" and reversed the death penalty because “the sentencer
in capital cases nust be permtted to consider any relevant
mtigating factor” and the trial judge had erred in finding as a
matter of |law that he could not consider the mtigating evidence
of Eddings’s violent famly history. The Court observed that the
common | aw has struggled with the probl emof devel oping a capital

puni shment system that is "sensible to the uniqueness of the

individual." 1d. at 110.
V. Penry |
A. Penry | clearly established or reaffirnmed that a State nust

enable and allowits capital sentencer to consider and gi ve effect
to any mtigating evidence relevant to a defendant’s background
and character or the circunstances of the crine. Thus, the speci al
i ssues instruction as applied, because of the absence of an
instruction that the jury could give that evidence effect by
declining to inpose the death penalty, was in conflict with the

Ei ght h Arendnent .
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The Suprenme Court in Penry | in 1989 reaffirned the clearly
established principles that a capital sentencer nust be enpowered
to individually assess the culpability and just desert of each
def endant and i ndividually determ ne the appropri ate sentence for
hi m based on all the relevant mtigating evidence. The Court held
t hat :

(1) at the tine Penry's conviction becane final, it was

clear from Lockett and Eddi ngs that a State coul d not,

consistent with the Eighth and Fourteenth Anendnents,
prevent the sentencer from considering and giving
effect to evidence relevant to the defendant's
background or character or to the circunstances of the
offense that mtigate against inposing the death

penalty. 492 U S. at 318;

(2) [t]he rule Penry [sought]--that when such
mtigating evidence [of his nental retardation and
abused chil dhood] is presented, Texas juries nust

be given jury instructions that make it possible for
them to give effect to that mtigating evidence in

determning whether the death penalty should be
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i nposed--is not a 'newrule under Teague because it is

di ctated by Eddi ngs and Lockett. 1d. at 318-19;

(3) "[u]nderlying Lockett and Eddings is the principle that
puni shment should be directly related to the personal

culpability of the crimnal defendant,” Id. at 319;

(4) "[1]t is not enough sinply to allow the defendant to
present mtigating evidence to the sentencer. The sentencer
must also be able to consider and give effect to that

evi dence in inposing sentence.” |d;

(5 "Inorder toensurereliability inthe determ nation that
death is the appropriate punishnent in a specific case, the
jury nust be able to consider and give effect to any
mtigating evidence relevant to a defendant's background and

character or the circunmstances of the crine.” Id. at 328; and

(6) therefore, "in the absence of instructions informng the
jury that it could consider and give effect to the mtigating
evi dence of Penry's nental retardation and abused [ chi | dhood]

background by declining to i npose the death penalty, ... the
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jury was not provided with a vehicle for expressing its
reasoned noral response to that evidence in rendering its
sentencing decision. 1d. at 328. (internal quotations and

citations omtted).?

20 Thus, the Suprene Court in Penry | agreed with Penry's argunent "t hat
his mtigating evidence of nmental retardati on and chil dhood abuse has rel evance
to his noral culpability beyond the scope of the special issues, and that the
jury was unable to express its reasoned noral response to that evidence in
det ermi ni ng whet her deat h was the appropriate puni shnment." I d. at 322. The Court
explained in detail why it rejected the State's contrary argunent that the jury
was able to consider and give effect to all of Penry's nmitigating evidence in
answering the three special issues. |d.

In Penry I, the first special issue, which asked whether the defendant
acted "deliberately and with the reasonabl e expectation that the death of the
deceased ... would result,"” inpermssibly limtedthe jury's function because the
term "deliberately" had not been defined by the Texas Legislature, the Texas
Court of Crimnal Appeals, or the trial court's instructions. Id. at 322. Even
if the jurors "understood 'deliberately’ to mean sonmething nore than ...
"intentionally' conmmitting nurder, those jurors may still have been unable to
give effect to Penry's nitigating evidence in answering the first special issue."
Id. The reason was because "deliberately" was not defined "in a way that would
clearly direct the jury to consider fully Penry's mitigating evidence as it bears
on his personal culpability." Id. at 323. Consequently, the Court concl uded
unl ess there are "jury instructions defining 'deliberately' in a way that would
clearly direct the jury to consider fully Penry's mitigating evidence as it bears
on his personal cul pability, we cannot be sure that the jury was able to give
effect to the mitigating evidence of Penry's nmental retardation and history of

abuse in answering the first special issue." Id. at 323. "Thus, we cannot be sure
that the jury's answer to the first special issue reflected a reasoned noral
response to Penry's nitigating evidence." Id. (internal quotation omtted).

The second speci al issue, which asked "whether there is a probability that
the defendant would conmit crimnal acts of violence that would constitute a
continuing threat to society," pernmitted the jury to consider and give effect to
Penry's nental retardation and childhood abuse as "relevant only as an
aggravating factor...." Id. The second special issue was i nadequate both because
it only gave effect to Penry's evi dence as an aggravating factor, and because it
did not allowthe jury to give full effect to Penry's mitigating evidence. |d.
at 323. Thus, the Court concl uded that Penry's evidence of nmental retardation and
chi I dhood abuse was a "two-edged sword, " di m ni shing "his bl amewort hi ness for his
crine even as it indicates that there is a probability that he will be dangerous
inthe future." 1d. at 324.
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B. The principle of relevance under Federal Rule of Evidence 401
applies in capital cases and cannot be distorted by the state so
as to interfere wth the sentencer’s full consideration and use
of relevant evidence in culpability assessnent and sentence
sel ection.

In McKoy v. North Carolina, 494 U S. 433 (1990) the Court
held that a state’s capital sentencing schene inpermssibly
limted jurors' consideration of mtigating evidence in violation
of the Eighth Anendnent where it declared irrelevant mtigating
ci rcunstances not found unaninously. Furthernore, the Court

stated that its holdings in Skipper v. South Carolina, 476 U S.

1 (1986), and Eddings, show that the nere declaration that
evidence is “legally irrelevant” to mtigation cannot bar the
consideration of that evidence if the sentencer could reasonably
find that it warrants a sentence |less than death. The state’s
actions were held to inpermssibly “distort[] the concept of
rel evance” because “[i]t is universally recognized that evi dence,
to be relevant to an inquiry, need not conclusively prove the
ultimate fact in issue, but only have ‘any tendency to nmake the
exi stence of any fact that is of consequence to the determ nation
of the action nore probable or |less probable than it would be
W t hout the evidence.” FED. R Ev. 401.” MKoy, 494 U S. at 440

(quoting T.L.O 469 U. S. at 345 (1985)). Moreover, the Court made
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clear that “[t]he neaning of relevance is no different in the
context of mtigating evidence introduced in a capital sentencing

proceedi ng.” |d.

C. States cannot |imt the sentencer’s full consideration of
relevant mtigation factors.
Shortly after Penry I, well before the pertinent Texas CCA

decision in this case, in Payne v. Tennessee, 501 U S. 808, 824

(1991), Chief Justice Rehnquist, witing for a six-Justice
majority, declared that “States cannot |imt the sentencer's
consi deration of any rel evant circunstance that could cause it to
decline to inpose the penalty. In this respect, the State cannot
chall enge the sentencer's discretion, but nust allow it to
consider any relevant information offered by the defendant.”

(citing Mcd eskey v. Kenp, 481 U S. 279, 305-306 (1987)).

D. Wien there is a claimis that the chall enged special issues
instruction failed to enable and allow the jury to consider and
give effect to relevant mtigating evidence, the proper inquiry
is whether there is a reasonable likelihood that the jury has
applied the instruction in a way that prevented the jury from
gi vi ng consideration and effect to all of the defendant’s
relevant mtigating evidence. Although a defendant need not
establish that the jury was nore likely than not to have been
inperm ssibly inhibited by the instruction, a capital sentencing
proceedi ng does not violate the Eighth Arendnent if there is only
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a possibility of such an inhibition.

In Boyde v. California, 494 U S. 370 (1990) the Court held

that where the claimis that a challenged instruction is anbi guous
and therefore subject to erroneous interpretation, the proper
inquiry is whether there is a reasonable likelihood that the jury
has applied the instruction in a way that prevents the
consideration of constitutionally relevant evidence. Al though a
def endant need not establish that the jury was nore |likely than
not to have been inpermssibly inhibited by the instruction, a
capital sentencing proceeding does not violate the Eighth
Amendnent if there is only a possibility of such an inhibition.
Id.

A few years later, the Court in Johnson v. Texas, 509 U. S.

350, 367 (1993), held that where the question is raised whether
the Texas special issues allowed adequate consideration of the
mtigating evidence of petitioner's youth, “the standard agai nst
whi ch we assess whether jury instructions satisfy the rule of

Lockett and Eddi ngs was set forth in Boyde v. California, 494 U.S.

370 [] (1990). There we held that a review ng court nust determ ne
‘“whether there is a reasonable Ilikelihood that the jury has
applied the challenged instruction in a way that prevents the

consideration of constitutionally relevant evidence.’ 1d at 380
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[]. Although the reasonable |ikelihood standard does not require
t hat the defendant prove that it was nore |ikely than not that the
jury was prevented from giving effect to the evidence, the
standard requires nore than a nere possibility of such a bar.”
Thus, the Court in Johnson acknow edged that the special
i ssues instruction had caused a possi bl e constitutional violation
and adopted the Boyde reasonable |ikelihood test for the purpose
of determ ning whether a violation had i ndeed occurred. Further,
the Court in Johnson applied the Boyde test and concl uded that
there was not a reasonable |ikelihood that the instruction had
prevented a full consideration of the relevant mtigating evidence
of Johnson’s youth for the purpose of assessing his culpability.
To support its conclusion the Court’s nmajority opinion undertook
an extensive analysis of the evidence in that particul ar case and
denonstrated to its own satisfaction that the jury s nental
process in considering the evidence for the purpose of answering
t he future dangerousness speci al issue was substantially the sane
as that of a jury which had considered the evidence for the
pur pose of assessing the defendant’s cul pability and sel ecting the

appropri ate sentence.?

2 Thus, the Court stated that answering the future dangerousness
special issue “is not independent of an assessnent of personal culpability”,
involving “the extent to which youth influenced the defendant's conduct.”
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In essence, the Court’s majority indicated that the jury’'s
consideration of the mtigating evidence in answering the speci al
i ssue mmcked or served as a proxy for a consideration of the
evi dence for the purposes of assessing the defendant’s cul pability
and selection of the appropriate sentence for himand his crine.
For sone jurists, this is a troubl esone analysis or rationale, as
evidenced by the strong dissent by four of the Justices. 2
Therefore, it is inportant to note that whether the special issue
adequately m m cked a conparative cul pability analysis in Johnson
is largely a factual inquiry based on the character and

propensities of the defendant and the circunstances of the crine

Johnson, 509 U. S. at 369. “If any jurors believed that the transient qualities
of petitioner's youth made him less culpable for the nurder, there is no
reasonabl e |i kel ihood that those jurors woul d have deened t hensel ves forecl osed

fromconsidering that in evaluating petitioner's future dangerousness.” |d. at
370. Consideration of the relevant qualities of petitioner's youth stil
"allows] the jury to give effect to [this] mitigating evidence in naking the
sentencing decision." 1d. (internal citations onmtted).

The jurors were required to "exercise a range of judgment and di scretion."”
Id. (citing, Adans v. Texas, 448 U.S. 38, 46, 100 S.C. 2521, 2527, 65 L.Ed.2d
581 (1980). "[A] Texas capital jury deliberating over the Special Issues is aware
of the consequences of its answers, and is likely to weigh nmitigating evidence
as it formulates these answers in a manner simlar to that enployed by capita
juries in 'pure balancing' States." Id. at 370-371 (citing, Franklin v. Lynaugh
487 U. S. 164, 182 (1988), n. 12 (plurality opinion)). “[T] he questi ons conpel the
jury to nmake a noral judgnment about the severity of the crinme and the defendant's
cul pability. The Texas statute directs the inposition of the death penalty only
after the jury has decided that the defendant's actions were sufficiently

egregious to warrant death." 1d. at 371 (internal citations omtted).
“[ Cl onsi deration of the second special issue is a conprehensive inquiry that is
nore than a question of historical fact.” |d.

22 See Johnson v. Texas, 509 U S. 350, 375 (1993) (O Connor, J.

Bl ackmun, J., Stevens, J., and Souter, J., dissenting).
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in that particular case. The holding or legal rule of decision
in Johnson, which is controlling and applicable to the present
case for purposes of AEDPA, was sinply that when the special
i ssues instruction raises the question of whether the jury was
precluded from considering and giving effect to the defendant’s
relevant mtigating evidence, the issue nust be determ ned by
applying the Boyde reasonable 1likelihood test. The Court’s
subsequent straightforward application of the Boyde test in Penry
Il without reference to Johnson or its extensive analysis of its

facts corroborates this concl usion.

E. States cannot preclude or constrain the selection of sentence.
States nust enpower and allow their capital sentencers to sel ect
t he sentence.

Subsequent to Penry | but prior to the CCA decision in the

present case, the Court in Buchanan v. Angel one, 522 U S. 269,

276-77 (1998) reaffirnmed the principle that a state nust enpower
and allowits capital sentencer to select either the death penalty
or life inprisonnent according to an individualized assessnent of
culpability level based on all of the defendant’s relevant
mtigating evidence. Buchanan declared that “[i]n the selection
phase, [Suprene Court] cases have established that the sentencer
may not be precluded from considering, and may not refuse to

consi der, any constitutionally relevant mtigating evidence.” |d.



at 276. It also reaffirmed that states do not have an unhi ndered
ability to create sentencing schenes as they see fit, and that to
be constitutional they nust not “preclude the jury from giving
effect to any relevant mtigating evidence.”? |d. The court al so
made clear that the appropriate standard for assessing the
constitutionality of a jury instruction schene is “whether there
is a reasonable Ilikelihood that the jury has applied the

chall enged instruction in a way that prevents the consideration

of constitutionally relevant evidence.” 1d. (quoting Boyde V.
California, 494 U S 370 (1990)). Finally, the Court
di stinguished Penry | from the facts of Buchanan, naking clear
that Penry | involved a Texas special issues schene where the

instructions “constrai n[ed] the manner in which the jury was abl e

to give effect to mtigation.” 522 U S. at 277.

VI. Penry 11
28 See Roper v. Simmons, supra; see also Atkins, 536 U S. at 352-53

(Scalia, J., dissenting): “Today's opinion adds one nore to the long |ist of
substantive and procedural requirements inpeding inposition of the death
penalty.... They include prohibition of the death penalty ...as the nandatory
puni shment for any crine, Wodson v. North Carolina, 428 U.S. 280, 305 (1976)
(plurality opinion), Summer v. Shunman, 483 U.S. 66, 77-78 (1987); a requirenent
t hat the sentencer not be given ungui ded di scretion, Furnan v. Georgia, 408 U. S.
238 (1972) (per curiam, a requirenent that the sentencer be enpowered to take
into account all mitigating circunstances, Lockett v. Chio, 438 U S. 586, 604
(1978) (plurality opinion), Eddi ngs v. Okl ahona, supra, at 110; and a requirenment
that the accused receive a judicial evaluation of his claimof insanity before
t he sentence can be executed, Ford, 477 U S., at 410-411 (plurality opinion).”
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A. A Texas special issues jury instruction is unconstitutional if
there is areasonable |ikelihood it precluded the sentencer’s full
consideration or use of relevant mtigating evidence to assess the

defendant’s culpability or to select the appropriate sentence.

The Court in Penry Il, in June 2001, reaffirmed its decision
in Penry |1 and many of the foregoing clearly established

principles of law. The Court held that, despite the state trial
court’s ineffectual attenpt to fix the constitutional flaw pointed
out in Penry |, the Texas special issues instruction still
unconstitutionally prevented a sentencing jury from acting under
the Eighth Anmendnent to individually assess the |evel of each
of fender’ s cul pability and to choose whet her to i npose or w thhold
the death penalty based on that assessnent. The Court reaffirned
t hat when a def endant has i ntroduced rel evant mtigati ng evi dence,
it creates a potential violation of the Ei ghth Amendnent for a
state by use of a preclusive or constraining jury instruction to
interfere with the capital sentencer’s giving full consideration
and effect to that evidence by using it to make an i ndividualized
assessnent of the offender’s culpability level and to select
accordingly the appropri ate sentence of death or |ife inprisonnent
for that defendant. The court nmade it cl ear, noreover, that it was
enforcing its holding in Penry | which still neant the sane thing

it stood for in 1989. The Court hel d:

36



Penry | did not hold that the nere nention of
"mtigating circunstances" to a capital sentencing jury
satisfies the Eighth Arendnent. Nor does it stand for
the proposition that it is constitutionally sufficient
to informthe jury that it may "consider"” mtigating
circunstances in deciding the appropriate sentence.
Rat her, the key under Penry | is that the jury be able
to "consider and give effect to [a defendant's
mtigating] evidence in inposing sentence.” 492 U. S. at

319 (enphasis added). See also Johnson v. Texas, 509

U S 350, 381, 113 S. C. 2658, 125 L.Ed.2d 290 (1993)
(O Connor, J., dissenting) ("[A] sentencer [nust] be
allowed to give full consideration and full effect to
mtigating circunstances" (enphasis in original)). For
it is only when the jury is given a "vehicle for
expressing its 'reasoned noral response' to that
evidence in rendering its sentencing decision," Penry
I, 492 U. S at 328, that we can be sure that the jury
"has treated the defendant as a 'uniquely individua

human bein[g]' and has nade a reliable determ nation
that death is the appropriate sentence,” |d. at 319

(quoting Wodson v. North Carolina, 428 U S. 280, 304,

305, 96 S. C. 2978, 49 L.Ed.2d 944 (1976)).
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The Court in Penry Il alsoreaffirnmed and clearly established
the requirenent that, when the defendant introduces mtigating
evidence relevant to the capital sentencer’s assessnent of the
cul pability of the defendant and the sel ection of the appropriate
sentence, and the State’'s jury instruction nay have precl uded or
constrained the sentencer’s selection, the review ng court nust
apply the Boyde reasonable |ikelihood test to determ ne whet her

there was an Ei ghth Anendnent violation. See Penry 11, 532 U S.

at 800. (“There is, at the very least, ‘a reasonable |ikelihood
that the jury ... applied the challenged instruction in a way that
prevent[ed] the consideration’ of Penry's nental retardation and

chi |l dhood abuse. Boyde v. California, 494 U S. 370, 380 (1990).

The supplenental instruction therefore provided an inadequate
vehicle for the jury to nake a reasoned noral response to Penry's

mtigating evidence.”).

B. Because the Texas special issues instruction does not enable
or permt the sentencer to select the appropriate sentence, the
reasonabl e | i kel i hood test nust be applied by aski ng whet her there
is a reasonable likelihood that the instruction precluded the
sentencer from considering relevant mtigating evidence or

sel ecting the appropriate sentence.
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In Boyde v. California, 494 U S. 370 (1990) the Court held

(Dthat the Eighth Anmendnent requires that the jury be able to
consider and give effect to all relevant mtigating evidence

offered by petitioner. (citing Lockett v. OChio, 438 U S. 586

(1978); Eddings v. Cklahoma, 455 U. S. 104 (1982); and Penry |, 492
US 302 (1989)) and (2) when it is claimed that a jury
instruction is anbiguous and therefore subject to an erroneous
i nterpretation, the proper inquiry is whether there is a
reasonable |likelihood that the jury applied the challenged
instruction in a way that prevented the consideration of
constitutionally rel evant evidence. Although a defendant need not
establish that the jury was nore likely than not to have been
inperm ssibly inhibited by the instruction, a capital sentencing
proceeding i s not inconsistent wth the Ei ghth Anendnent if there
is only a possibility of such an inhibition. In Boyde, in which
the Court first fornul ated the reasonabl e Iikelihood test for use
i n determ ni ng whet her an anbi guous i nstruction had i nperm ssibly
limted the jury’s consideration of the mtigating evidence, there
was no contention that the instruction did not all owthe sentencer
to choose between |ife inprisonment and death as the appropriate
sentence in the case; at issue in that case was only the
ant ecedent question of whether the instruction had precluded the

sentencer fromfully considering all of the relevant mtigating
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evidence in assessing culpability. Thus, although the Court
declared repeatedly throughout the opinion that the Ei ghth
Amendnent requires that the jury be able to give effect, as well
as consider, all relevant evidence, in its final analysis the
Court focused on the specific issue in the case by asking, in
essence, whether there was a reasonable |ikelihood that the jury
was prevented fromfully considering relevant mtigating evidence.
There was no need or reason for the Court to inquire into whether
the sentencer was precluded from giving full effect to the
evi dence by selecting what it considered to be the appropriate
sent ence.

Consequently, in a case in which the instruction arguably
interfered directly with the sentencer’s sel ection of the sentence
as well as with its consideration of the relevant mtigating
evidence, it is self -evident that the review ng court nust apply
the reasonable likelihood test to each alleged error, i.e., it
must ask whether there is a reasonable likelihood that the
sentencer was precluded from (1) giving the evidence full
consideration in assessing culpability or (2) giving the evidence
full effect by selecting the sentence based on its assessnent of
culpability. O herwise, its review of the assigned errors woul d
not be conplete and the defendant woul d have been

unconstitutionally deprived of his right to have prejudicial error
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corrected on review. See Estelle v. McGQiire, 502 U S. 62 (1991)

(“I'n reviewng an anbiguous jury instruction ...we inquire
‘“whether there is a reasonable likelihood that the jury has
applied the challenged instruction in a way' that violates the
Constitution.”).

This reading of Chief Justice Rehnquist’s opinion in Boyde
is fully corroborated by his opinion for the Court in Buchanan.
I n Buchanan, although the Court held that a state is not required
toaffirmatively instruct juries in a particul ar way on t he manner
in which mtigation evidence is to be considered, the Court also
made cl ear that while the state may shape and structure the jury's
consideration of mtigation, it may not “preclude the jury from
giving effect to any relevant mtigating evidence.” 522 U S. at
276 (citing Johnson, 509 U. S. at 362; Penry |, 492 U S. at 326;
Franklin, 487 U S. at 181). “Qur consistent concern has been that
restrictions on the jury's sentencing determ nation not preclude
the jury frombeing able to give effect to mtigating evidence.”
Id. And the Chief Justice clearly contrasted Penry | as a case
in which the Texas special issues constrained the nmanner in which
the jury was able to give effect to the mtigation evidence by
sel ecting the sentence. He stated:

The jury instruction [in Boyde] did not violate those

constitutional principles. The instruction did not
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foreclose the jury's consideration of any mtigating

evidence. By directing the jury to base its decision on

all the evidence,” the instruction afforded jurors an
opportunity to consider mtigating evidence. The
instruction informed the jurors that if they found the
aggravating factor proved beyond a reasonable doubt
then they “may fix” the penalty at death, but directed
that if they believed that all the evidence justified
a lesser sentence then they “shall” inpose a life
sentence. The jury was thus allowed to inpose a life

sentence even if it found the aggravating factor

proved. Moreover, in contrast to the Texas special

i ssues schenme in question in Penry, supra, at 326, 109

S.C., at 2951, the instructions here did not constrain

the manner in which the jury was able to give effect to

mtigation. I1d. at 762 (footnote omtted)(enphasis

added) .
Thus, Buchanan strongly reaffirmed the holding of Penry | that the
Texas special issue jury instruction failed to provide a
constitutionally adequate vehicle for jurors to both consider the
relevant mtigating evidence by assessing the defendant’s
culpability and give effect to that evidence by selecting the

appropriate sentence for the defendant and his crine.
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VII. Analysis

A. Texas Court of Crim nal Appeals Decision

On Cctober 10, 2001, the Texas Court of Crimnal Appeals
deni ed Nel son relief on his post conviction habeas cl aim adopting
the findings of fact and concl usi ons of |aw and reconmendati on of
the Texas trial court that relief be denied.

The order of the state habeas trial court reflects, wth
respect to Nelson’s Penry claim that Nel son contended t hat he was
deni ed his constitutional rights under the Texas Constitution and
the Eighth and Fourteenth Anmendnents because Article 37.071
V.A C.CP. (1985) failed to ensure the consideration of mtigating
evidence by the jury on punishnment in the absence of jury
instructions as to how mtigating evidence should be consi dered
in answering the special punishnent issues.

The state habeas trial court acknow edged that Nelson
requested at trial that the court submt a special charge to the
jury on mtigating evidence. The state habeas court acknow edged
that in order for a death penalty procedure to neet the
requi renents of the Constitution of the United States, the death

penalty procedure nust allow the jury to consider all relevant
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mtigating evidence, citing Lockett v. Onhio; that where the jury

is unable to give effect in their verdict to mtigating evidence
presented by the defendant in a capital case, the death penalty
procedure is unconstitutional as applied to the defendant; and
that where mtigating evidence presented by the defendant is
beyond t he scope of the special issues and the jury is thus unabl e
to give effect to their reasonabl e noral response to that evi dence
intheir verdict, the death penalty is unconstitutional as applied

to the defendant, citing Franklin v. Lynaugh, 487 U. S. 164 (1988);

Penry v. Lynaugh, 492 U S. 302 (1989).

The state habeas trial court concluded that a jury is able
to give effect to mtigating evidence of acts of kindness,
conpassion, and |ove through the special issue of whether there
is a probability that the defendant would conmt future acts of
crim nal violence, and thus such evidence is not beyond the scope
of the special issues, citing only state cases; |ikew se, the
court held that evidence that Nel son was a good worker; polite,
kind, and helpful; respectful; and was soneone who treated
children well was not beyond the scope of the future violence
speci al issue, and no additional instruction was needed, citing
a state case. The court further concluded that evidence that
Nel son was a hard worker who |oses control only under the

i nfl uence of alcohol and controll ed substances does not reduce
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bl amewort hi ness and appears to be nore aggravating then
mtigating, with no citation of authority; the court noted that
the trial court had instructed the jury to consider and give
effect in answering each issue to your evaluation of all of the
evi dence and concl uded that the jury charge and t he speci al issues
allowed the jury to give effect to all mtigating evidence in
their answers including intoxication at the tinme of the offense,
citing state cases; the court cited state court authority that
vol untary intoxication has no mtigating significance beyond the
scope of the special issues.

Nel son denonstrates from the record, however, that he

introduced mtigating evidence he sunmari zes as foll ows:

...Dr. H ckman, t he psychi atri st retained by
petitioner, testified that he spent approximately six
hours evaluating and testing petitioner. He testified
that petitioner suffers from alcohol and cocaine
addiction and has since the age of thirteen years

There is a realistic possibility that petitioner
suffers from brain damage. Finally, Dr. H ckman
testified that petitioner suffers from a Borderline
Personality Disorder. According to Dr. H ckman,
petitioner would function normally for seventy-five or
eighty percent of the tinme, but will exhibit synptons
of the nental disorder at other tinmes. Because of the
mental illness, petitioner wll *“periodically go
t hrough an out burst of feelings which can becone very
vi ol ent, becone very destructive. Not to others, nostly
to thenselves.” Dr. Hckman testified this nenta

illness often renders a person unable to process how
they are feeling and leads to drinking and drug
behavior. In other words, this illness inpacts on an
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individual’s ability to control their own inpul ses.
Untreated, petitioner’s illness has many dangers. But
Dr. Hckman testified that petitioner’s illness is
treatable. In fact, Dr. H ckman suggested petitioner be
treated for his alcohol and cocaine addiction in
conjunction wth the treatnent for Borderline
Personality Disorder. According to Dr. Hi ckman, if one
problemis cured, the chances are inproved for curing
the other problem Dr. H ckman recomended that
petitioner receive incarceration and psychotherapy to
learn to identify and process enotions. He further
believes petitioner treatnment will require nedication.
| f petitioner is provided this treatnent and
ci rcunstances, Dr. Hickman stated that the |ikelihood
of future violent behavior “goes way, way down, if not
elimnated.” Petitioner’s father testified that
petitioner’s nother did not accept himsince his birth.
Apparently she wanted a girl and was angry because
petitioner was nale. Petitioner attended several
di fferent schools. After his nother and father divorced
and petitioner never conpleted school. H's nother
refused to take himwth her. Petitioner l|later had a
child in an unwedded rel ati onshi p, but has been unabl e
to maintain a relationship with his own child.
Petitioner |ater becane addicted to cocaine and
alcohol. H's father and famly wrked to help
petitioner get past his drug addiction and petitioner’s
fat her thought they had done so. Indeed he was intent
on hel ping petitioner with his al cohol addiction.
Before this offense petitioner was never convicted
of a felony. On the day this occurred petitioner was
drinking. H's father knew petitioner was drinking
heavily and was intoxicated. He al so appeared to have
rel apsed and using cocaine. M. Nel son observed petitioner prior
to his statenents and thought petitioner’s intoxication was
obvi ous.

The State admts that Nelson introduced mtigating
evi dence summari zed as fol |l ows:
(1) Nelson was rejected by his nother.

(2) Nel son abused drugs and al cohol .
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(3) Nel son has troubled relationships wth his brother
and with wonen. Nelson had an illegitimate child with
a girlfriend; Nelson was not allowed to have a
relationship with that child.

(4) A psychiatrist testified that Nel son had a drug and
al cohol addiction problem and that he was suffering
from a borderli ne personality di sorder. The
psychi atri st further testified t hat Nel son’ s

personal ity di sorder was treatable.

B. Parties’ Argunents

Nel son contends that he introduced relevant mtigating
evi dence that could serve as a basis for a sentence of |ess than
death, citing Skipper, 476 U S. at 5-8, and that his rights were
vi ol at ed because there was no additional vehicle provided for the
full consideration and full effect of his evidence as required by
Penry 1. Specifically, Nelson points to the testinony of a
psychi atrist that Nel son suffered froman organi c brain disorder,
becane violent and destructive because of his background, and
needed i ntense psychot her apy.

The State responds by urging the reasons and authorities
relied upon by the federal habeas district court for rejecting

Nel son’s argunents, citing Penry | and Johnson for the idea that
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Nel son had not denonstrated that the proffered evidence was beyond
the scope or the effective reach of the jury, and cites to a
nunber of Fifth Grcuit cases which have held that evidence
simlar to Nelson’s is within the scope of the Texas specia

i ssues.

C. Rationales of Chief Judge Jones’ Opinion

Chi ef Judge Jones’ opinion would affirmthe death penalty in
this case on two alternate grounds: (1) that all of the mtigating
evi dence offered by Nel son was within the effective reach of the
jury in arriving at its answers to the special issues; and (2)
that only the evidence of Nel son’s borderline personality disorder
was not fully considered and given effect under the special
i ssues, but that evidence was scanty and could not warrant a
sentence | ess than death.

The first proposed holding, simlar to that of our first
panel opinion, does not undertake a fresh analysis; it sinply
applies prior Fifth Crcuit decisions and concludes that all of
Nel son’s mtigating evidence was either not relevant or that it
was given full consideration and full effect by the jury in

answering the special issues. See Burgess v. Dretke, 350 F. 3d 461,

469 (5th Gr. 2003) (“[We may grant relief only for a violation

of ‘clearly established federal |aw, as determ ned by t he Suprene
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Court of the United States. A decision by one of our sister
circuits, evenif conpelling and wel | -reasoned, cannot satisfy the
requi rements under 8§ 2254(d)(1)."(footnotes omtted)).

The second alternative proposed holding only partially

undertakes the analysis required by Penry I & 11 and its progeny.

It concludes, first, that substantially all of Nelson’s mtigating
evidence was relevant, but, second, that the special issues
instructiononly precluded the jury fromgiving full consideration
and full effect to the mtigating evidence of Nelson’s borderline

personal ity di sorder, ?* and, third, that the borderline personality

24 The only Suprene Court case cited by the opinion for this point is
Grahamv. Collins, a case involving fam |y background evi dence. 506 U. S. 461, 476
(1993). However, because of this case’'s procedural posture, it provides no
support for the claimby the opinion that fam |y background evidence is within
the scope of the Texas special issues. Gaham was a federal habeas corpus
proceedi ng i n whi ch the Court concluded that the relief sought was not “‘dictated
by precedent’” and therefore not available on collateral review 506 U S. at 467;
Brecht v. Abrahanson, 507 U.S. 619, 630 (1993) (hol ding that cases applying the
Chapnman rule on direct review were not binding through stare decisis on
col l ateral review because of the differences between the two); Wight v. West,
505 U. S. 277, 292-93 (1992) (noting that “the notion that different standards
shoul d apply on direct and collateral review runs throughout our recent habeas
jurisprudence”). Graham is therefore inapplicable here because cases on
collateral review that reject a claimas requiring a new rule are, at best,
persuasive authority on direct review Johnson, 509 U S at 366. In fact, the
Graham opinion is explicit on this point. The G aham Court was |linited by the
Teague rul e agai nst announci ng new pri nci pl es of constitutional |awon coll ateral
review. Graham 506 _U.S. at 466-67; see al so Teaque v. Lane, 489 U. S. 288 (1989).
The primary focus of the Court’s inquiry in G aham was on whether reasonable
jurists could agree that Penry | dictated the relief sought by G aham and was
thus an existing principle of constitutional |aw. Gaham 506 U S. at 476. The
Graham Court expressly avoi ded naki ng any hol dings on the interpretati on of Penry
L. In Gaham “the determinative question [was] whether reasonable jurists
reading the case law that existed in 1984 could have concluded that Gahanis
sentencing was not constitutionally infirm” Dicta aside, the Court nade an
extremely narrowholding - it deci ded the case on the grounds that it “cannot say
that all reasonable jurists would have deened thensel ves conpelled to accept
Grahanis claimin 1984.” 1d. As discussed above, the case lawin this area has
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di sorder evidence was so scanty and i nsufficient that a reasonabl e
jury could not have found that a sentence |less than death was
warrant ed based on all of the evidence in the case.

This analysis only partially acknow edges and applies the
rel evance analysis required by Penry I & Il; it does not fully
informitself of the applicable federal |aw clearly established
by the Supreme Court’s jurisprudence or fully analyze the
pertinent state court decisionto determne whether it is contrary
to or an unreasonabl e application of that |aw. Al though the Chief
Judge’s opinion arrives at the correct judgnent in this case, |
believe that AEDPA requires a nore extensive analysis.
Accordingly, I wll set forth what | believe to be the correct
appreciation of the federal |law clearly established at the tine
of the CCA's decision and apply it to the CCA decision and

ultimately to the record in this case.

D. Cearly Established Federal Law

1. Pertinent Cearly Established Federal Law
The foregoing survey confirnms that, when the CCA denied

Nel son habeas relief on his Penry claim on COctober 10, 2001,

changed significantly in the years since 1984. The limted decisionin G ahamhas
no rel evance to the current state of Suprenme Court | aw
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federal law clearly established by the Suprene Court required a
state to (1) enpower its capital sentencer to (a) give ful
consideration and effect to all of the defendant’s relevant
mtigating evidence; (b) make an individualized assessnent of the
| evel of the defendant’s noral culpability and deat hwort hi ness;
and (c) select the appropriate sentence of either life
i nprisonnment or death for each convicted defendant based on that
assessnent in light of all of the relevant evidence in the case;
and (2) refrain frominterfering with the capital sentencer’s
performance of this constitutionally protected function.

Before the time of the CCA's decision on Cctober 10, 2001,
the Suprene Court in 1989 in Penry | had clearly established that
underlying Lockett and Eddings is the principle that punishnment
should be directly related to the personal culpability of the
crimnal defendant; and that in order for the sentencer to make
an individualized assessnent of the appropriateness of the death
penal ty, evidence about the defendant's background and character
is relevant. Penry |, 492 U S. at 319. Moreover, the Penry |
court decided that Eddings had nmade clear that it is not enough
sinply to allow the defendant to present mtigating evidence to
the sentencer. The sentencer nust also be able to consider and
give effect to that evidence in inposing sentence. Id. (citing

Hitchcock v. Dugger, 481 U S. 393 (1987)). Only then can the
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courts be sure that the sentencer has treated the defendant as a
“uni quely individual human bein[g]” and has made a reliable
determ nation that death is the appropriate sentence. 1d. (citing
Wodson, 428 U. S. at 304, 305). Indeed, the Court in Penry | held,
“It is precisely because the puni shnent shoul d be directly rel ated
to the personal culpability of the defendant that the jury nust
be allowed to consider and give effect to mtigating evidence
rel evant to a defendant's character or record or the circunstances
of the offense.” 1d. at 327-328. Further, the Court in Penry |
established that, “in order to ensure ‘reliability in the
determ nation that death is the appropriate punishnment in a
specific case,’” the jury nust be able to consider and give effect
to any mtigating evidence relevant to a defendant's background
and character or the circunstances of the crine.” 1d. at 328
(citing Wodson, 428 U S. at 305). Consequently, the Court
clearly established that wunder the Texas special issues
i nstruction:

“in the absence of additional instructions informng

the jury that it could consider and give effect to

the defendant’s rel evant evidence by declining to

i npose the death penalty, ... the jury was not

provided with a vehicle for expressing its reasoned

nmoral response to that evidence in rendering its

sentenci ng decision, and [the federal |aw previously

clearly established by Lockett and Eddi ngs] thus

conpels a remand for resentencing so that we do not

risk that the death penalty will be inposed in spite
of factors which may call for a |l ess severe penalty.”
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ld. (citing Lockett, 438 U S. at 605; Eddings, 455
U S at 119).

In 1990 the Suprene Court in MKoy v. North Carolina, 494

U S. 433, 440 (1990), nmade it clearly established, if it had not
been before, that the neaning of relevance is no different in the
context of mtigating evidence introduced in a capital sentencing
proceeding than in any other context, and thus the general

evidentiary standard - any tendency to nake the exi stence of any

fact that is of consequence to the determ nation of the action
nore probable or |ess probable than it would be wthout the

evi dence applies. (quoting New Jersey v. T.L. O, 469 U S. 325

(1985); paraphrasing and citing Federal Rule of Evidence 401 in
a Fourth Anmendnent case). Further, the Court in MKoy also
clearly established that the Constitutionrequires States to all ow
consideration of mtigating evidence in capital cases, and any
barrier to such consideration nust therefore fall. 1d. at 442-43

(citing and quoting MIls v. Maryland, 486 U. S. at 375). Finally,

the Court in MKoy established that its holdings in Skipper and
Eddi ngs, show that the nere declaration that evidence is “legally
irrelevant” to mtigation cannot bar the consideration of that
evidence if the sentencer could reasonably find that it warrants
a sentence |l ess than death; and that the neaning of relevance is

no different in the context of mtigating evidence introduced in
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a capital sentencing proceeding.

Also in 1990, the Court in Boyde v. California, 494 U S. 370

(1990), reaffirnmed the clearly established principle that
“evidence about the defendant's background and character is
rel evant because of the belief, long held by this society, that
def endants who commt crimnal acts that are attributable to a
di sadvant aged background, or to enotional and nental problens, may
be | ess cul pabl e than def endants who have no such excuse.” |d. at
382. Further, in Boyde, the Suprene Court reaffirnmed the clearly
establ i shed principle that when t he def endant introduces rel evant
mtigating evidence, the Ei ghth Arendnent requires that the jury
be able to consider and give effect to that mtigating evidence.

ld. at 285 (citing Lockett v. Ghio, 438 U S. 586 (1978); Eddings

v. Cklahoma, 455 U. S. 104 (1982); Penry |, 492 U S. 302 (1989).

On June 4, 2001, sone four nonths prior to the CCA s

decision, the Suprene Court, in Penry Il, nade the principles
clearly established by its decisionin Penry |, even nore firmand
cl ear:

Penry | did not hold that the nere nention of

“mtigating circunstances” to a capital sentencing jury
satisfies the Eighth Arendnent. Nor does it stand for
the proposition that it is constitutionally sufficient
to informthe jury that it may “consider” mtigating
circunstances in deciding the appropriate sentence.
Rat her, the key under Penry | is that the jury be able
to “consider and give effect to [a defendant's
mtigating] evidence in inposing sentence.” 492 U S.,
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at 319, 109 S. . 2934 (enphasis added). See also
Johnson v. Texas, 509 U S. 350, 381, 113 S.Ct. 2658,
125 L. Ed. 2d 290 (1993) (O Connor, J., dissenting) (“[A]
sentencer [nust] be allowed to give full consideration
and full effect to mtigating circunstances” (enphasis
in original)).

For it is only when the jury is given a “vehicle for
expressing its ‘reasoned noral response’ to that evidence in
rendering its sentencing decision,” Penry I, 492 U.S., at 328, 109
S.Ct. 2934, that we can be sure that the jury has treated the
defendant as a ‘uniquely individual human bein[g]’ and has made
a reliable determnation that death is the appropriate sentence.

ld. at 319, 109 S.C. 2934 (quoting Wodson v. North Carolina, 428

U S. 280, 304, 305 (1976)).

In 1991, in Payne v. Tennessee, 501 U. S. 808, 824 (1991) the

Court declared that “States cannot I|imt the sentencer's
consi deration of any rel evant circunstance that could cause it to
decline to inpose the penalty. In this respect, the State cannot
chal l enge the sentencer's discretion, but nust allow it to
consider any relevant information offered by the defendant.” 1d.

(citing_MdC eskey v. Kenp, 481 U. S. 279, 305-306 (1987): “[b] eyond

theselimtations ... the Court has deferred to the State's choi ce
of substantive factors relevant States cannot [imt t he
sentencer's consi deration of any rel evant circunstance that could

cause it to decline to inpose the penalty. California v. Ranos,

55



463 U.S. 992, 1001, 103 S. Ot. 3446, 3453, 77 L.Ed.2d 1171
(1983).”).

In 1998, in Buchanan v. Angel one, 522 U. S. at 276-277, the

Court reaffirmed the clearly established principle that the
capital sentencer may not be precluded from giving effect to
relevant mtigating evidence by selecting the appropriate
sentence; and that the sentencer may not be precluded from
considering, and may not refuse to consider, any constitutionally

relevant mtigating evidence. 1d. (citing Penry v. Lynaugh, 492

U S 302, 317-318 (1989); Eddings v. Glahoma, 455 U S. 104,

113-114 (1982); Lockett v. Ohio, 438 U S. 586, 604 (1978)).

2. Applying Clearly Established Principles of Federal Law

Applying the foregoing clearly established principles of
federal law, | conclude that the Texas special issues instruction
caused at | east two potential constitutional violations under the
federal law clearly established by the Suprene Court’s cases. ?°
Each of these potential violations has been described in nore than

one way or | evel of depth by the Suprene Court’s cases. Under the

nmost often repeated analysis and |anguage of Penry | and its
25 | call them*“potential” violations because even t hough t hey appear

to be clear breaches of the constitutional requirenments inposed on the State, a
reviewing court is required to apply the Boyde reasonable |ikelihood test to

determine if there was a true or actual violation.
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progeny, the special issues instruction violated Nelson's
constitutional rights by precluding the jury from fully
considering and fully giving effect to Nelson's relevant

mtigating evidence. Furthernore, the fundanental significance

of that lack of full consideration and full effect is also
described in Penry | and ot her Suprene Court cases as follows: the
speci al issues instruction potentially violated «clearly

established federal |aw protecting Nelson’s rights by precluding
the jury fromfully considering his relevant mtigating evidence
in assessing his culpability and in selecting the appropriate
sentence on the basis of that assessnent and all of the record
evi dence. Thus, the violations al so nay be descri bed and di scussed
as the State’'s failure under clearly established federal law to
enable and allow the jury to consider and use the relevant
mtigating evidence for the purpose of assessing Nelson’s
cul pability and sel ecting the appropriate individualized sentence
for himand his crine.

Each of the violations stens fromthe reality that under the
Texas special issues instruction the jury was only enabled to
consider the mtigating evidence for the purpose of answering the
special issues interrogatories as to whether Nelson's crinme was
del i berate and whether he will be dangerous in the future. Mich

less than being enabled and allowed to give full effect to
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Nel son’s mtigation evidence, his jury was authori zed to give very
limted effect to it because the jury was not enabled or all owed
to select the appropriate sentence. Because the jury |acked the
ability to select the sentence, there was no reason for it to
assess or even advert to the degree of Nelson’s culpability as
conpared to other nurderers. In other words, because the jury was
only called upon to answer two relatively sinple yes or no
gquestions, there is no reason to suppose that it could or would
consi der the evidence for the conplex purpose of assessing the
conparative level of Nelson’'s culpability. Under the speci al
issue instruction the jury is in a position simlar to that of a
voter who is allowed to consider the candi dates but not all owed
to vote. Neither the voter nor the jury is realistically able to
consider the evidence for the purpose of making the choice in
whi ch they are not allowed to participate. In sum Nelson's jurors
were allowed to give the mtigation evidence only the restricted
effect of answering the special issues, not the full effect of
selecting the appropriate sentence; thus it cannot honestly be
assuned that the jury was realistically able to give the evidence
nmore than the limted consideration necessary for that purpose,
not the full consideration that jurors would have given it had
they been enpowered and allowed to select the appropriate

sent ence.
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Each of the argunents that have been presented by the State
for uphol ding a death penalty that was not sel ected by the capital
sentencer based on the sentencer’s assessnent of the defendant’s
culpability conflicts with the clearly established principles of
federal law and in the final analysis sinply begs the question
When the capital sentencer cannot and does not know ngly choose
the sentence based on its assessnent of the defendant’s
culpability the sentencing process is contrary to the clearly
est abl i shed requirenents of individualized sentencing in whichthe
sentencer nust be enabled and allowed to select the appropriate
sentence on the basis of the sentencer’s assessnent of the
defendant’s cul pability informed by a full consideration of all
of the defendant’s relevant mtigating evidence. Wen the
argunents or reasons for avoiding this conclusion are carefully
anal yzed, they usually reveal thenselves as sone formof question
begging; that 1is, they either assune a desired alternate
conclusion as part of the reason for preferring it or they assune
a newrule of lawthat requires the desired result. |In the Penry
claim cases the circular argunents to the effect that the
defendant’s relevant mtigating evidence could be reached by or
were within the scope of the special issues, when stripped of
pretenses of |ogic and non-sequiturs, are built on the desired

conclusion itself, viz., that the special issues instruction
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provided a constitutionally adequate vehicle for individualized
sentenci ng, are devoid of | ogical denonstration based on concrete
evi dence. In the Penry cases also, the state and federal
appel l ate courts have created threshold and screening rules, such
as the uni que severity and nexus rul es or constitutional rel evance
rule, which serve to cut off appellate review and avoid the
difficulty of confronting whether a fully enabled capital
sentencer, rather than a sentencer in nanme only, would have
selected the death penalty had it been authorized to choose
between that and a life inprisonnent sentence. These argunents
and rules are contrary to the clearly established jurisprudence
of the Suprene Court prevailing well before the CCA s decision in
this case. As noted earlier in this opinion, the Court in MKoy
clearly established as early as 1990 that states cannot distort
or skew the principle of relevance underlying Federal Rule of
Evidence 401 to limt the introduction, consideration and use of
relevant mtigating evidence in capital cases. The Suprene Court
has never approved nere specious, circular argunents as
justification for concluding that the special issues reached or
fully accommpbdated a defendant’s relevant mtigating evidence.
For exanple, the Court in Johnson upheld a death penalty obtai ned
under the special issue instruction, but it did not do so on the

basis or a screening rule or conclusory or circular reasoning.
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Instead, the Court first indicated that the special issue
instruction had raised the issue of whether there had been a
constitutional violation. Then, the Court in Johnson adopted and
appl i ed the Boyde reasonable |ikelihood test to the record in the
case to determine if inreality there had been an Ei ght h Arendnent
transgression. The Court went to great lengths to denobnstrate
rationally that the jurors’ nental process in deciding the answer
to the special issues instruction m mcked or was sufficiently
simlar to that of a reasonable jury’'s culpability assessnent so
that there was not a reasonable |ikelihood that the special issue
instruction had caused an Ei ghth Anendnent vi ol ation.

In this case, the State was required to enable and al |l ow t he
capital sentencing jury to fully consider and give full effect to
all of Nelson's relevant mtigating evidence. Under the Suprene
Court’s clearly established jurisprudence the sentencing jury nust
be able to consider fully all of the defendant’s mtigating
evi dence, assess his level of culpability and just desert, and
select the appropriate sentence of I|ife inprisonnent or death
based on that assessnent. The Court’s cases al so clearly establish
that according to the general principle of relevance underlying
the Federal Rules of Evidence, rel evant evidence is any evidence
that tends to nake a matter of consequence to the outcone of the

action nore or less likely than it would be without that evi dence.
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In a capital sentencing proceeding the |evel of the defendant’s
culpability or deathworthiness is a matter of consequence to the
outcone of the case because iif the capital sentencer should be
persuaded that the defendant’s culpability is sufficiently
di mnished the sentencer will be nore likely to select life
i nprisonnment rather than the death penalty as the appropriate
sentence for that defendant. Nel son introduced mtigating
evi dence consi sting of a psychiatrist’s testinony that he suffered
from a borderline personality disorder and drug and al cohol
addi cti on; evidence of abandonnent by his nother at a young age,
his troubl ed rel ati onshi ps with wonen and his brother, and his not
being all owed to have a relationship with his illegitimte child.
Each item of this evidence was relevant and had at |east sone
mtigating val ue because each itemtended to nake nore |likely than
woul d have been the case without it that the jurors would find
that Nelson’s level of culpability was lower than that of a
simlarly situated normal person. Under F.RE 401 and the
uni versally accepted principle of relevance, it does not matter
whet her one item al one coul d persuade a reasonable juror to vote
to inpose a sentence of |ess than death. It is sufficient for
pur poses of having the jurors consider and possibly give effect
to that evidence that it has a tendency to mtigate the

defendant’s culpability in the eyes of the jurors.
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The State, its legislature or its courts, or a conbination
of them did not conply with the requirenents inposed by the
constitution to regulate the adm nistration of the death penalty
in accordance with the clearly established jurisprudence of the
Suprene Court. The capital sentencer, the jury in this case, was
not enabled to fully consider and to give full effect to Nelson’s
relevant mtigating evidence. Although, the jury was permtted to
hear and see the evidence, it was all owed to consi der the evidence
only for the purpose of answering the two special issues, viz.,
was the nurder deliberate; and will the defendant be a danger to
society in the future. Thus, the jury was neither enabled or
allowed to fully consider the evidence for the purposes of
perform ng t he constitutionally prot ect ed functi ons of
i ndividualized sentencing; its consideration of the evidence was
authorized and allowed only for a highly limted purpose.
Li kewi se, the jury was not authorized or allowed to give full
effect to the evidence because that woul d have required that the
jury be allowed to assess the level of culpability of the
defendant and to select the appropriate penalty based on that
assessnent .

A state court’s ruling constitutes an unreasonable
application of clearly established federal lawif it “correctly

identifies the governing legal rule but applies it unreasonably
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to the facts of a particular prisoner’s case.” Wllianms, 529 U. S.
at 407-08. Here, the state district court correctly identifiedthe
holdings in Penry | and its progeny as supplying the clearly
established federal |aw that governs this case. That is, the
state court’s conclusion of law, which the CCA adopted,
acknow edged that Penry | required a State to enable its capital
sentencing jury to fully consider and fully give effect to all of
the defendant’s relevant mtigating evidence. But that court then
applied that federal |aw unreasonably by ruling that the special

i ssues instruction givenin Nelson”s case, which was substantially

the sane as that used in Penry |, allowed the jury to fully
consider and fully give effect to all of Nelson' s relevant
mtigating evidence. For the reasons given earlier in detail, it

was obj ectively unreasonable for the Texas court to concl ude that
the special issues instruction enabled or allowed the sentencing
jury to give full consideration and full effect to Nelson's
relevant mtigating evidence. The special issues instruction did
not enpower or permt the jury to give any consideration to that
evi dence for the purpose of assessing Nelson’s cul pability or his
deat hwort hiness, and it did not enable or allowthe jury to give
any effect to that evidence by selecting the sentence to be
i nposed according to that assessnent and all of the evidence in

t he case.



3. Applying the Boyde Reasonabl e Li kel ihood Test
Under the federal law clearly established by the Suprene

Court’s decisions in Penry |, McKoy, Boyde, Penry Il and Buchanan,

and ot hers, when a capital sentencing jury is given an instruction
that may have precluded or constrained it from giving full
consideration or effect to the defendant’s relevant mtigating
evidence, we are required to apply the reasonabl e |ikelihood test
to determ ne whet her an Ei ghth Anendnent viol ation occurred. For
the reasons explained earlier in this opinion, because of the
deficiency peculiar to the pre-1991 Texas special issues
instruction, that is, the absence of the capital sentencer’s
ability to make its own choice in selecting the appropriate
sentence, there is a significant possibility that two viol ations
occurred, that is, that the jury was not enabled or allowed to
either fully consider the relevant mtigating evidence for the
pur pose of assessing culpability or fully give effect to the
mtigating evidence by selecting the appropriate sentence.
Accordingly, this court is required to determ ne whether there is
a reasonable likelihood that the special issue instruction had
either effect. Inny opinion, it is plainthat thereis not nerely
a reasonable I|ikelihood but a certainty that the jury was

precluded fromfully perform ng both functions. The jurors were

65



sinply not enabled or allowed to select a sentence of life
i nprisonment or death on the basis of their assessnent of the
defendant’ s cul pability, and, correspondi ngly, the jurors were not
enabled or allowed to consider the mtigating evidence for the
purpose of conparatively assessing the defendant’s cul pability
because the special issues instruction did not assign them any
task or function that realistically required that assessnent.
Consequently, | must conclude that Nelson’s rights under the
Ei ghth and Fourteenth Anendnents as clearly established by the

Suprene Court’s decisions were abridged.

4. Applying the Brecht Harm ess Error Test

Al t hough the special issues jury instruction violated
Nel son’s rights wunder the E ghth and Fourteenth Anendnents
according to federal |aw clearly established by the Suprene
Court’s cases, that error would justify overturning Nelson’s
sentence only if Nelson could establish that the error *‘had
substantial and injurious effect or influence in determ ning the

jury's verdict.’” Brecht v. Abrahanson, 507 U. S. 619, 637 (1993)

(quoting Kotteakos v. United States, 328 U S. 750 (1946)). And

the Suprenme Court further adnoni shed:
This standard reflects the “presunption of finality and

legality” that attaches to a conviction at the
conclusion of direct review 507 US., at 633, 113
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S.C. 1710. It protects the State's sovereign interest
i n punishing offenders and its “good-faith attenpts to
honor constitutional rights,” id., at 635, 113 S.C
1710, while ensuring that the extraordinary renedy of
habeas corpus is available to those “ ‘whomsoci ety has
grievously wonged,” ” id., at 634, 113 S . 1710
(quoting Fay v. Noia, 372 U S. 391, 440-441, 83 S. .
822, 9 L.Ed.2d 837 (1963)).

A federal court upsets this careful balance when it
sets aside a state-court conviction or sentence w t hout
first determning that the error had a substantial and
injurious effect on the jury's verdict. The social
costs of retrial or resentencing are significant, and
the attendant difficulties are acute in cases such as
this one, where the original sentencing hearing took
place in Novenber 1981, sone 17 years ago. No.
C89-1906, App. to Pet. for Cert. A-101, n. 45. The
State is not to be put to this arduous task based on
mere specul ation that the defendant was prejudi ced by
trial error; the court nust find that the defendant was
actually prejudiced by the error. Brecht, supra, at
637, 113 S.C. 1710. As a consequence, once the Court
of Appeals determned that the giving of the Briggs
instruction was constitutional error, it was bound to
apply the harm ess-error analysis nmandated by Brecht.

Calderon v. Coleman, 525 U. S. 141 (1998).

Considering the gravity of the Suprene Court’s adnonitions,
we nust take into careful consideration the likely effect that
Nel son’s crinmes as well as his mtigating evidence may have had
if the jury had been enpowered to give full consideration and ful
effect to all of the evidence. Nelson’s crines were unprovoked,
uni nvited, inexcusable, and inconprehensible. Nelson nurdered
Charla M Weat and attenpted to nurder Weat's roomate Car ol

Maynard in their honme on the night of February 23, 1991. Ms.
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Maynard, whose husband was in the arned forces in Saudi Arabia
during Desert Storm was 20 years old and 5 nonths pregnant. M.
Wheat was 18 years old and single. Nelson |lived across the street
with his common [aw wi fe. In one of his confessions which was
i ntroduced into evidence he said he was “skitzing” on cocai ne and

that he went over to their house in the early norning hours “to
get a piece of ass.” Wen he arrived, Ms. Mynard had gone to
bed but Ms. Weat was in the living room awaiting a phone call
from her boyfriend. He asked to use the phone and Ms. Wheat | et
himin. As she was bending over to get the phone he grabbed her,
pulled out a knife and cut the phone cord. She screaned and he
ei ther knocked her to the floor or stabbed her, or both. He went
to the bedroom grabbed Ms. Maynard and wal ked her to the |iving
room He forced the wonen to disrobe, |ie on the floor and perform
oral sex on each other. Sonetinme before this, he said, he nade M.
Wheat |ick his testicles. Then, in his confession, he said, “Wen
| saw the girls down on the ground nude, | lost it and | started
stabbing the girls.” According to Ms. Maynard’'s testinony, after
Nel son had stabbed them and was heading for the front door, Ms.
Wheat screaned, causing him to return. Ms. Maynard escaped
addi tional harmby feigning death or unconsci ousness. He stabbed

Ms. Wheat several nore tines and she ultimately died from her

wounds. Then Nel son went back to his house across the street,
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di sposed of his bloody knife and clothes, took a shower and
rel axed under a bl anket on the couch. The police soon found him
there and extracted a series of confessions.

Nel son did not testify at the guilt or punishnent phases of
his trial or offer any excuse for his crines other than saying,
in his confessions, that he had argued with his wi fe and only went
across the street wwth the intention of having sex wth the wonen,
not of hurting them Hs other mtigating evidence does not
arouse great synpathy: Hi s psychiatrist testified that he suffers
fromal cohol and drug addi ction and abuse, possible brain danage
and treatable borderline personality disorder. He is peaceable
and not prone to violence, however, except occasionally when he
is intoxicated or on drugs. O herwse he is |aw abiding, hard
working and gregarious with children. H's nother rejected or
abandoned him at a young age. He lived with his father and his
second fam ly, who discouraged his association with his maternal
relatives. He has troubled relationships with his brother and
wonmen in general. He has an illegitimte child by a forner
girlfriend but has not been allowed to associate with the child.
Prior to these crinmes he had not been convicted of a felony, but
there was evidence that he was periodically susceptible to
epi sodes of viol ence.

Nel son’s psychiatrist testified that Nel son suffers froma

69



Borderline Personality Disorder. According to the doctor, Nelson
will function normally for 75% to 80% of the time, but wl
exhi bit synptons of nental disorder at other tines. Because of the
mental illness, petitioner wll periodically go through an
out burst of feelings which can becone very violent, becone very
destructive. It is possible that both his alcohol and drug
addi ction and his borderline personality disorder can be treated
and controlled with nedication and nedical care.

Considering the nerciless depravity of Nelson’s crinmes and
the lack of poignancy and excusatory effect of his mtigation
evi dence, | have considerable doubt that the State's failure to
enable and allow his jury to give full consideration and ful
effect to his relevant mtigating evidence had a “substantial and

injurious effect” on the verdict. Brecht v. Abrahanson, supra, at

637. Accordingly, | agree that we should not disturb the Texas
Court of Crimnal Appeals' rejection of Nelson's Eighth Amendnent
claim

For these reasons, | respectfully concur in the judgnment

only.
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